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ROBERT MOIR ET AL. 


WILSON AMES V, 


STATE OF ILLINOIS, 
I SUPREME COURT. ‘ 
NorTHERN GRAND Drvision. } 


Ata Supreme Court begun and held at Ottawa, on Tuesday, 
the fifth day of March, in the year of our Lord one thousand eight 
hundred and eighty-nine, within and for the Northern Grand Di- 
vision of the State of Illinois. 


Present: 
ALFRED M. CRAIG, Josepn M. BatLey, 
Chief Fustice. Fustice, 

Joun SCHOLFIELD, Jaces W. WILKIN, 

Fustice. Justice. 
Beny. D. MAGRUDER, GrEOROE Hunt, 

Fustice. Attorney General, 
Davip J. BAKER, LAWRENCE MorRISSEY, 

Justice. Sheriff. 
Simeon P. Suope, Avcrrep H. Taytor, 

Fustice. Clerk. 


Be IT REMEMBERED, That afterwards, to wit: On the 6th day of 
March, A. D. ISSo, there was filed in the office of the clerk of said 
court, a certain certified transcript of the record and proccedings of 
the Superior court of Cook county, Illinois, also a certified tran- 
script of the record and proceedings of the Appellate court of IIli- 
nois, First district, which said transcripts are in the words and fig- 
ures following, viz: 


UNtrep STATES OF AMERICA. 


STATE OF ILLINOIS, 
2 CounTy OF Cook. | 


— 


SS. 


Pleas, before the Honorable Kirk Hawes, one of the Judges of 
the Superior court of Cook county, in the State of Illinois, holding 
a branch court of said court, at a regular term of said Superior 
court of Cook county, begun and holden at the court house, in the 
city of Chicago, in said county and state, on the first Monday, be- 
ing the sixth day of June, in the year of our Lord one thousand 
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eight hundred and eighty-seven, and of the independence of the 
United States of America, the one hundred and eleventh. 


Present: The HqnoraAB_LeE Kirk HAwEs, ; | 
Fudge of the Superior Court of Cook County. : 

Jutius S. GRINNELL, | Canute R. Matson, i | 
State’s Attorney. Sheriff of Cook County. : 

Attest: Patrrick McGrath, C7/erk. ‘ 


Be it remembered that heretofore, to wit: On the 13th day of 
June in the year of our Lord, one thousand eight hendved and 
eighty-six Robert Moir e¢ a/., plaintiffs, by John B. Hawley, their 
attorney, filed in the office of the clerk of the Super ior court of Cook 
county ‘their praecipe for summons which is in the words and fig- 
ures as follows, to wit: 


STATE OF ILLINOIs, ) . 
CounTY OF Cook. | 
SUPERIOR Court oF Cook Counry, JANUARY TERM, A. D. 1886. 


Robert Moir, John C. Nichol and 
J 
James Peterson, late partners 
3  underthefirmnameandstyleof | 


Robert Moir & Co., | Assumpsit. 
Plaintiffs, — { Damages 520,000. 
i's. 
Wilson Ames, | 
Defendant. 


The clerk of said court will issue a summons in the above en- 
titled cause to said defendant in a plea of trespass on the case upon 
promises to the damage of said plaintiffs, in the sum of twenty thou- 
sand dollars, direct the same to the sheriff of Cook county to exe- 
cute, and make it returnable to the March term of said court, A. D. 
1S56. 

Joun B. Haw ey, Plarntiff’s Attorney. 


To Patrick McGrath, E'sq., clerk, Chicago, Fanuary 13, 1886. 
And on the day and year last aforesaid, to wit: Janu: ry 13, A. D. 
1886, there issued out of the office of the clerk of said court The 
People’s Writ of Summons, which said writ with the return of the 
sheriff thereon endorsed in the words and figures as follows: 


WILSON AMES V. ROBERT MOIR ET AL. 


STATE OF ILLINOIs, ] 
SS. 
Cook County. | 


Tue PEOPLE OF THE STATE OF ILLINIOIS. 


To the Sheriff of said County, Greeting: 
We command you that you summon Wilson Ames, if he 
shall be found in your county, personally to be and to appear 
before the Superior court of Cook county, on the first day of the 
term thereof, to be holden at the Court House, i in the city “of Chi- 
cago, in said Cook county, on the first Monday of March next, to 
answer unto Robert Moir, John C. Nicol and James Peterson, late 
partners under the firm name and style of Robert Moir & Co. ina 
plea of trespass on the case upon promises, to the damage of said 
plaintiffs, as it is said, in the sum of twenty thousand dollars. 
And have you then and there this writ, with an endorsement 
thereon in what manner you shall have executed the same. 
Witness, Patrick McGrath, clerk of our said court, and the seal 
thereof, at Chicago, aforesaid, this 13th day of January, A. D. 1886. 
Patrick McGrath, Cler&. 
| SEAL. | 


ENDORSEMENT. 
Pd. 75 
Served this writ on the within named defendant Wilson Ames by 
reading the same to him the 22d day of January 1886. 
, Setu F. Hancuetrt, Sheriff. 
By Emit Distrzscn, Deputy. 


— _— ns 


And afterwards, to wit, on February tgth, A. D. 1886, there was 
filed in the office of the clerk of said court a certain declaration 
which is in the words and figures as follows, to wit: 


S STATE OF ILLINOISs, - 
” . - r SS. 
CoUNTY OF CooK. | 


IN THE SupeRIOoR CoURT OF SAID couNTy, Marcn TERM, 
A. D. 1886. 


Robert Moir, John C. Nicol and James Peterson, late partners in 
business under the name and style of Robert Moir & Company, 
plaintiffs in this suit, by John B. Hawley, their attorney, complain 
of Wilson Ames, defendant in this suit, in a plea of trespass on the 
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case upon promises; for that, whereas, the defendant, heretofore, to 
wit: on the ninth day of June, A. D. 1870, at Chicago, to wit: in 
the county aforesaid, made and executed his certain instrument in 
writing, bearing date the day and year aforesaid, and then and there 
delivered the same to the plaintiffs, wherein it was expressed and 
provided that the defendant had on that day bought of said_plaint- 


iffs, by the name of Robert Moir & Company, one hundred barrels’ 


of high-wines “Iron-bound,” at one dollar and seven cents per 
proof gallon. 

It was further provided therein that the conditions of the sale 
were as follows: ‘The buyer could call from the first of July there- 
after to the twentieth of the same month by giving three days no- 
tice, and if not called for by the twentieth of July, the seller had 
the vrivilege of delivering up to the end of the same month by giv- 
ing three days notice, said high-wines to be delivered in fifty barrel 
lots; and it was further provided therein that to insure the fulfill- 
ment of said contract, a margin of three hundred dollars should be 
put up by both parties; and the plaintiffs further aver, that in con- 

formity with the provisions of said writing or agreement, each 
6 party then and there, to wit: at the time of the making there- 
of, put up a margin of three hundred dollars. 

That after the making and delivery of said writing or agree- 
ment, and the putting up of said margins, as aforesaid, to wit: on 
the fifteenth day of July, A. D. 1870, said defendant made a call 
upon the plaintiffs under said writing or agreement, for the deliv- 
ery by the plaintiffs to the defendant of one “hundred barrels of high- 
wines three days thereafter, to wit: on the eighteenth day of said 
July, under said writing or gene _ that afterwards and 
before the twentieth day of July, A. D. 1870, to wit: on the eigh- 
teenth day of said July, to wit: at the county aforesaid, the plaint- 
iffs delivered to the defendant, under said writing or agreement, 
and to fill and comply with said call of one hundred barrels of high- 
wines, which said high-wines were then and there accepted and re- 
ceived by said defe ‘ndant under said writing or agreement. And 
the plaintiffs further aver that upon the delivery of said high-wines 
to the defendant as aforesaid, it became and was his duty then and 
there to pay to the plaintiffs the said price and value of said high- 
wines, as aforesaid, amounting to a large sum of money, to wit: the 
sum of eight thousand dollars. But the defendant not regarding 
his duty in that behalf, though often requested by the plaintiffs, did 
not then nor has he hitherto paid said sum of money, or any part 
thereof, though he has often promised the plaintiffs so to do, to wit: 
at the county aforesaid. 
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2p (COUNT. 

And also for that, whereas the defendant heretofore, to wit: on 
the ninth day of June, A. D. 1870, at Chicago, to wit: at the county 
aforesaid, made his certain instrument in writing in the words and 
figures as follows, to wit: 


‘ CONTRACT. 


ae | 


‘* CHICAGO, June 9, 1870 
“T have this day bought of Robert Moir & Co., one hundred 
(100) barrels highwines ‘iron bound,’ at one dollar seven cents 
($1.07) per proof gallon. The conditions of sale are as follows: 
The buyer can call from 1st July to 20th of same month by giving 
three days notice, and if not called for by the 2oth July, the seller 
has the privilege of delivering up to the end of July by giving three 
days notice; to be delivered in fifty barrel lots. To insure the ful- 
fillment of this contract, a margin of three hundred dollars will be 
put up by both parties. 
“ Witson AMEs.” 
s cent U. S. 
Int. Revenue } Canceled. 
Stamp. 


And the defendant then and there delivered said last mentioned 
writing or agreement to the plaintiffs, and each party then and there 
put up a margin of three hundred dollars as therein provided. That 
afterwards, to wit: on the fifteenth day of July, A. D. 15870, said 
defendant made his call upon the plaintiffs to deliver to the defend- 
ant one hundred barrels of highwines on, to wit: the eighteenth of 
said July, under said last mentioned writing or agreement, and that 
in pursuance thereof the plaintiffs afterwards, to wit: on the 
eighteenth day of said July, and before the twentieth day of July, 
A.D. 1870, to wit: at the county aforesaid, delivered to the de- 
fendant under said writing or agreement one hundred barrels of 
highwines, which were then and there accepted by the defendant 

under said writing or agreement. And the plaintiffs further 
8 aver that upon the delivery of said last mentioned highwines 

to the defendant as aforesaid, it became and was his duty then 
and there to pay to the plaintiffs the said price and value of said last 
mentioned highwines as aforesaid, amounting to a large sum of 
money, to wit: the sum of eight thousand dollars. But the defend- 
ant not regarding his duty in that behalf, though often requested 
by the plaintiffs, did not then nor has he hitherto paid said last 
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mentioned sum of money or any part thereof, though he has often 


promised the plaintiffs so to do, to wit: at the county aforesaid. ce | 
Nor hath the ac fendant paid to the plaintiffs any of the said sums 
of money or any or either or any part thereof, but to pay the same 
or any part there of hath hitherto wholly refused, and still doth re- | 
fuse, to the damage of the plaintiffs of twenty thousand dollars, and. | 
. ; ; . 7 a | 
therefore they bring their suit, &c. f 


Joun B. HAwLey, 
Atty. for Pitfs. 


STATE OF ILLINoIs, } : ; 
aera ... + ss. IN THE SUPERIOR CouRT. 
COUNTY OF COOK. \ 


Robert ag et al. ] 


W mainte Ames. f 


The following is a copy of the written instrument sued upon: 


CONTRACT. 


“ Ciicaco, June 9, 1870 

«“T have this day bought of Robert Moir & Co., one hundred 
(100) barrels highwines ‘ iron bound,’ at one dollar seven cents 
9 ($1.07) per proof gallon. The conditions of sale are as fol- 
lows: The buyer can call from rst July to 20th of same month 
by giving three days notice, and if not called for by the zoth July 
the seller has the priv ilege of delivering up to the end of July by 
giving three days notice. To be de livered in fifty barrel lots. To 
insure the fulfillment of this contract a margin of three hundred 

dollars will be put up by both parties. 
‘“Witson AMEs.”’ 

5 cent 2. oe 
Int. Revenue » Canceled. 

Stamp. 


- 
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And afterwards, to wit : on the first day of March, A. D. 1886, 
there was filed in the office of the clerk of said court a certain plea 
which is in the words and figures as follows, to wit : 


WILSON AMES V. ROBERT MOIR ET AL. 


STATE OF ILLINOIS, } 


‘ ‘ > Dwe 
| Cook CounTy. | 
} 
| IN THE SUPERIOR CourT oF Cook CouNTy oF THE MARCH TERM, 
| A. D. 1886. 
= Robert Moir, John C. Nicol ) 
: and James Peterson, late | 
partners, under name of 100,59 4. 
Robert Moir & Co., : Issumpsit. 
2S. 


Wilson Ames. | 
10 And the defendant, by John G. Reid, his attorney, comes 

and defends the wrong and injury, when etc., and says that he 
did not promise in manner and form as the plaintiffs have above 
thereof complained against him, and of this he puts himself upon 
the country, etc. 

By Joun G. Rem, 
Atty. for Deft. 
And the plaintiffs do the like. 
EpsALL & EDsALL, 


Attys. for Piffs. 


And afterwards, to wit: on the 25th day of September, A. D. 
1886, the same being one of the days of the days of the September 
term of said court, the following, among other proceedings, were 
had in said court and entered of record, to wit : 


Robert Moir e/ a/. 


100,594. 
- Assumpsit. 
Wilson Ames. p 


On motion of defendant’s attorney it is ordered that leave be 
and is hereby given the defendant to file special pleas instanter. 

And on the day and year last aforesaid, to wit : September, A. D. 
1556, there was filed in the office of the clerk of said court certain 
special pleas, which said pleas are as follows, to wit : 


WILSON AMES V. ROBERT MOIR ET AL, 


II IN THE SupERIOR Court or Cook County, oF THE SEP- 
TEMBER TerRM, A. D. 1886. 


STATE OF ILLINoIs, } 
. Ss, 
C‘ooK COUNTY. \ 


Robert Moir, John C. Nicol and ~ 
James Peterson, late partners as 
Robert Moir & Co., 


~* 


‘ 


& 
Wilson Ames. 


| Assumpsit. 
' General No. 100,894. 


(2) Now comes the said defendant, and leave of court being 
first had and obtained, for further. plea in this behalf says, that 
the said plaintiffs ought not to have their aforesaid action 
against him, the defendant, because he says that after the making 
of the several supposed promises in the said declaration mentioned, 
and before the commencement of this suit, to wit: onthe thirteenth 
day of September, A. D. 1872, the District Court of the United 
States for the Northern district of New York, a court having juris- 
diction of the person of this defendant, and of the mattters here- 
inafter mentioned, granted to this defendant a certain discharge in 
these words and figures, to wit: 


District Court OF THE UNITED STATES FOR THE NORTHERN 
District oF New YorK. 


In the matter of Wilson } re : 
Ames, a bankrupt. ; /n Bankruptcy .No. 3,405. 


12 WuereAs, Wilson Ames, of Saratoga Springs, in the 

County of Saratoga, and State of New York, has been duly 
adjudged a bankrupt under the Act of Congress, establishing a 
uniform system of bankruptcy throughout the United States, and 
appears to have conformed to all the requirements of law in that 
behalf, it is therefore ordered by the Court, that said Wilson Ames 
be forever discharged from all debts and claims which by said Act 
are made provable against his estate, and which existed on the 28th 
day of March, 1872, on which day the petition for adjudication was 
tiled against him, excepting such debts, if any, as are by said Act 
excepted from the operation of a discharge in bankruptcy. 


- 
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Given under my hand and the seal of the Court at Buffalo, in the 
said District, this 13th day of September, A.D. 1872. 
N. K. HAL, Fudge. 
Attest: 
M. P. Fi_tumore, Clerk. : 
| SEAL OF COURT. | 


And the defendant further says, that the several supposed causes 
of action in the said declaration mentioned, are in respect of debts 
and claims, and each of them is in respect of a debt and claim, by 
the said Act of Congress made provable against the estate of the 
defendant, and which existed on the 28th day of March, 1872, and 
that the said supposed causes of action are not, nor are any, nor is 
any one of them, in respect of any such debts or debt as are or is 
by the said Act excepted from the operation of a discharge in bank- 
ruptcy; and this, the defendant is ready to verify; wherefore he 
prays judgment, etc. 

(3.) And for a further plea in this behalf, the defendant says 
13 that the plaintiffs ought mot to have their aforesaid action 

against him, because he says that after the making of the 
several supposed promises, to wit: the supposed instruments in 
writing in the several counts of the declaration mentioned, and be- 
fore the commencement of this suit, to wit: on the 13th day of 
September, A. D. 1872, it was ordered, adjudged and decreed by 
the District court of the United States for the Northern district of 
New York, that this defendant be forever discharged from all debts 
and claims, which under the act of the Congress of the United 
States, entitled “an Act to establish a uniform system of bank- 
ruptcy throughout the United States,” approved March 2, 1867, are 
made provable against his estate, and which existed on the 28th 
day of March, 1872; that on said day and in pursuance of said 
order’ or decree, and in accordance with the provisions of said act 
of Congress, a certificate of such discharge, under the seal of said 
court, attested by the clerk and signed by the judge thereof, was 
duly issued to this defendant. 

And this defendant says the said court had jurisdiction of the said 
proceeding in bankruptcy, and that the several supposed causes of 
action in the several counts of the declaration mentioned, were, and 
each was, in existence, if at all, on and prior to the 2Sth day of 
March, A. D. 1872, and the same were, and each was, of the na- 
ture and character that was provable against his estate under, and 
in accordance with the provisions of said act of Congress, and not 
one of them, is in respect of any such debts or debt, as are or is 
excepted by said act, from the operation of a discharge in bank- 
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ruptcy. And this the defendant is ready to verify; wherefore he 
prays judgment, etc. 
* m « . + 

And afterwards, to wit: on the 28th dav of January, A. oe. 
Ig 1557, there was filed in the office of the clerk of said court 

certain replications which are in the words and tigures, as fol- 
lows, to wit: 


IN THE SuPERIOR Court or Cook County. 


STATE OF ILLINOIS. 
(‘OUNTY OF COOK. | 


Robert Moir, John C. Nichol and 


James Peterson, partners, etc., 


Assuni ps ut. 


~ 


Wilson Ames. 


ist. Rep. TO 2D AND 3D PLEAs. 


And now come the plaintiffs by Edsall & Edsall, their attorneys, 
and for replication to the pleas of the defendant secondly and 
20.-«thirdly above pleaded, wherein the defendant sets up his al- 
leged discharge in bankruptcy, and as to each of said pleas 
severally, the plaintitts say prec/ud: non, because they say that there 
is not any record of the said supposed discharge in bankruptcy, re- 
maining in said district court of the United States, in manner and 
form as the defendant hath above in his second and third pleas in 
that behalf alleged, and this the plaintiff is ready to verify by the 
record, etc. 


2p REP. TO 2D AND 3D PLEAs. 


And for further replication in this behalf as to each of said pleas 
secondly and thirdly above pleaded, the plaintiffs, by leave of court 
first had and obtained, say precludi non, etc., because they say that 
the said debt in the plaintiff's declaration mentioned, and sought to 
be recovered, was created by the fraud of the defendant, and this 
the plaintiffs are ready to verify, wherefore they pray judgment, etc. 


3p Rer. To 2D AND 3D PLEAs. 


And for further replication in this behalf as to each of said pleas 
secondly and thirdly above pleaded, the plaintiffs by leave of court 


were 
ec 


If 
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first had and obtained, say Precludi non, etc., because they say that 
the said highwines so sold and delivered by plaintiffs to ‘defendant 
as stated in the declaration, were so sold and delivered, not’ upon 
credit, but for cash, to be paid by the defendant to the plaintiffs 
therefor, on delivery, and that the plaintiffs caused said one hundred 
barrels of highwines to be delivered in successive dray or truck 
21 loads, in the usual course of business, at the store-house of de- 
fendant in the city of Chicago, during the eighteenth day of 
July, 1870, with the underst: inding that the terms of said contract 
in the declaration mentioned would be complied with, and that said 
highwines would be paid for when such delivery was completed. 

That such delivery was not completed until near the close of busi- 
ness hours, to wit: 6 o'clock in the afternoon of that day; that when 
said delivery was so completed defendant was not present and could 
not be found at his said place of business to make payment for said 
highwines, and he did not pay for the same: that it was then so late 
in the di: iy that plaintiff's agents, who had charge of the delivery of 
said highwi ines, could not on that day cause said highwines to be re- 
moved “from said defendant's store-house and so they were com- 
pelled to permit said highwines to remain in defendant’s store-house 
unul the next day, to wit: July 1g, 1870, without receiving payment 
therefor. 

The plaintiffs aver that defendant was then and there insolvent 
and about to fail in business, and that such insolvency was then well 
known to defendant, but wholly unknown to plaintiffs; and that im- 
mediately after said highwines had been so delivered at defendant's 
store- house under said contract declared upon, the defendant, well 
knowing that he had not paid for said highwines and had no right 
to dispose of the same until after he had paid therefor, and without 
the knowledge or consent of the plaintiffs, and fraudulently intend- 
ing not to pay for said highwines, and to place the same where the 
plaintiffs could not enforce their rights therein to secure payment of 

the purchase price thereof, and thereby to cheat and defraud 

22. ‘the plaintiffs in the premises, caused said highwines to be de- 
livered to the Michigan Central Railroad Company, to be 
shipped from the city of Chicago, consizned to a consignee at the 
city of New York; and defendant then and there procured said 
ye id company to issue to him bills of lading for said highwines 
» shipped and ‘consigned as aforesaid; and “defendant then and 
dubs drew drafts upon said consignee to whom said highwines were 
so shipped, to wit: for a large amount. $5.700, and then and there 
attached said bills of lading to said drafts, and presented and deliv- 
ered said drafts, with said bills of lading so attached, to the National 
Bank of Commerce of the city of Chicago, and procured said bank 
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to discount said drafts for said defendant on the credit of said bills 
of lading so attached thereto; and that said bank then and there 
did accordingy so discount said drafts on the security of said bills 
of lading, and gave the defendant credit at said bank for the 
amount thereof, upon which the defendant then and there drew 


checks to the amount of said drafts: which checks were then and. 


there certified, and afterwards paid by said bank, and that the de- 
fendant thereby fraudulently invested said bank with a lien and claim 
on said highwines for the amount of said drafts so discounted for 
defendant, not only as against the said defendant, but also as against 
the plaintiffs, notwithstanding the defendant had not paid _ plaintiffs 
for said highwines, all of w hich was contrived and done by defend- 
ant with intent to (and the defendant thereby did) obtain said high- 
wines without payment therefor as required by said contract, and 
thus cheat and defraud the plaintiffs in the premises; and after said 

defendant had so obtained and disposed of said highwines he 
3 neglected and refused, and hath ever since, and at all times, 

wholly neglected and refused to pay the plaintiffs for said high- 
wines, as re quired by said contract; and so the plaintiffs in fact say 
that said debt in the declaration mentioned and sought to be recov- 
ered in this suit, was created by the fraud of said defendant, and is, 
by the act of Congress in that behalf, excepted from the operation 
of the said supposed discharge in bankruptcy in said pleas men- 
tioned; and this the plaintiff i is ready to verify. Wherefore they 
pray judgment, etc. 


to 
~ 


id * . * * 


And afterwards, to wit: on the 4th day of March, A. D. 1887, 
26 ~=there were filed in the otlice of the clerk of said court certain 
rejoinders, which are in words and figures, as follows, to wit: 


IN THE SUPERIOR CourRT oF Cook Country. 


STATE OF ILLINOIS, - 
27 Cook COUNTY. a 


Robert _— et al. | 
. Aejoinders. 


W my Dein 


And the defendant, as to the first replication of the plaintiffs to 
the second and third pleas of the defendant and each of them, and 
which the plaintiffs are ready to verify by the record, etc., doth the 


like. 


| 
: 
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And the said defendant as to the second replication of the plaint- 
iffs to the second and third pleas of the defendant, and each of them, 
says that the plaintiffs ought not, by reason of anything in that rep- 
lication alleged, to have their aforesaid action against him, the de- 
fendant, because he says that the said supposed debt in the plaintiff ’s 
declaration mentioned and sought to be recovered in this action, 
was not created by the fraud of this defendant as alleged in said 
replication; and this the defendant prays may be inquired of by the 
country, etc. 

And the plaintiffs doth the like. 

And the defendant, as to the third replication of the plaintiffs to 
the second and third pleas of the defendant, and each of them, says 
that the plaintiffs ought not, by reason of anything in that replication 
alleged, to have their supposed claim accepted | excepted] from the 
oper ation of the discharge of this defendant in bankruptcy, because 
he says that the debt of the defendant to the plaintiffs, if any ever ex- 

isted, was not created by the fraud of this defendant, and was 
28 notthereby excepted from the operation of the discharge in 
bankruptcy set forth in said second and third pleas of the de- 
fendant; and of this the defendant puts himself upon the country, etc. 

Joun G. Rerp and 

Wms. H. Barnum, 
Attys. for Deft. 

And the plaintiff doth the like. 
EpsaALL & EDsALL, 

Attys. for Pitffs. 


—_—-_— om mea 


And afterwards, to wit: on the 16th day of May, A. D. 1857, 
the same being one of the days of the May term of said court, the 
following among o’her proceedings were had in said court and en- 
tered of record, to wit: 


Robert Moir et al. 
100,894 vs. » Assumpsit. 
Wilson Ames. ( 


This cause being this day called for trial, again come the parties 
by their attorneys respectively, and issues being joined, it is or- 
. : | : £ J 
dered that a jury come, whereupon come the jurors of a jury of 
good and lawful men, to wit: Edward Lewis, C. Aidem, Jr., L. 
McClanthan, Louis E. Peterson, A. Wesche, John Marr, Sr., 
Walter Magnus, William Kerchner, Patrick ]. Marony, John Ball, 

£ ; 
Henry Fraut and Peter King, who being duly elected, tried and 
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sworn well and truly to try the issues jo'ned, and a true verdict 
render according to the evidence, and the hour for adjournment 
having arrived, it is ordered that said jury be permitted to separate 
until to-morrow morning. 


* : 4: * 


30. )=6 And afterwards, to wit: on the 20th day of May A. D. 1887, 

the same being one of the days of the May term of said 
court, the following among other proceedings were had in said court 
and entered of record, to wit: 


Robert Moir ¢/ a/. 
100,894 ws. » Assumpsit. 
Wilson Ames. 


This day again come the parties hereto by their attorneys re- 
spectively, and the jury empaneled herein also come after he: ring 
all the evidence adduced, retire to their room to consider of their 
verdict, and the hour for adjournment having arrived, it is ordered 
that when said jury shall have agreed upon a verdict they shall re- 


duce it to writing, sign and seal the same, and be permitted to 
separate until to-morrow morning. 

And afterwards, to wit: on the 21st day of May, A. D. 1887, 
the same being one of the days of the May term of said court, the 
following among other proceedings were had in said court and en- 
tered of record, to wit: 


Robert Moir e/ a/. 
100,894 vs. - Assumpstt. 


Wilson Ames. 


This day again come the parties hereto by their attorneys re- 
spectively, and the jury empaneled herein also come and s Sav, we 
the jury find the issues for the plaintiffs and assess their damages at 
the sum of ten thousand six hundred and thirty-four dollars and 
three cents; whereupon the defendant enters herein his motion for a 
new trial in said cause. 


And afterwards, to wit: on the r8t:h day of June, A. D. 1887, 
the same being one of the days of the June term of said court, the 
following among other proc eedings were had in said court and en- 
tered of record, to wit: 
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Robert Moir, John C. Nicol 
and James Peterson, 
100,594 US. 
Wilson Ames. 


Assumpsit. 


32 This cause coming on to be heard upon the defendant’s mo- 

tion heretofore entered for a new trial in said cause, after 
arguments of counsel, and due deliberation by the court, said mo- 
tion is overruled and a new trial denied. Whereupon the defend- 
ant enters his motion in arrest of judgment; after arguments of 
counsel and due deliberation by the court, said motion is also over- 
ruled and denied. 

Therefore it is considered by the court that the plaintiffs do have 
and recover of and from the defendant their said dam: ages of ten 
thousand six hundred and thirty-four dollars and three cents in form 
as aforesaid by the jury assessed, together with their costs and 
charges in this behalf expended, and have execution therefor. 
Thereupon the defendant having entered his exceptions herein, 
prays an appeal from the judgment of this court to the Appellate 
court, in and for the First district of Illinois, which is allowed on 
filing his appeal bond in the sum of thirteen thousand dollars to be 
approved by the court, together with his bill of exceptions, within 
thirty days from this date. 


And afterwards, to wit: on the 12th day of July, A. D. 1887, 
there was filed in the office of the clerk of said court a certain bill 
of exceptions which is in the words and figures as follows, to wit: 


STATE OF ILLINOIS, 
Cook CounTy. | — 


IN THE SuPERIOR CourRT orf Cook CounrTy. 


Robert Moir, John C. Nicho! and 
James Peterson, late partners 
as Robert Moir & Co.., 

z's. 


Wilson Ames. 


~J 
- 


Issumpsit. 
General No. 100,894. 


Bi__ or Exceptions. 


Be it remembered that after the jury was impaneled in this cause, 
and after the counsel for the plaintiffs had made their opening state- 
ment of the case to the jury, John G. Reid, Esquire, one of the 
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attorneys for the defendant, Wilson Ames. made to the jury, in be- 
half of said defendant, Ames, the following statements in his open- 
ing of the case to the jury, on said trial, to wit: 


OPENING STATEMENT FOR DEFENDANT OF Mr. RErD, AS FOL- 
LOWS: 


May it please the Court and Gentlemen of the ‘fury: 

Mr. Moir, senior member of the plaintiff’s firm, was a member 
of the Board of Trade, and had an office with Phillips & Car- 
michael, who had been the agents and commission men dealing for 
the firm of Robert Moir & Co. for several years. Robert Moir & 
Co. carried on business at Oquawka; they were bankers, mer- 
chants and distillers, and from what I can learn, had the run of the 
town. There was at that time a speculation in whisky, and my 
client being engaged in distilling, Mr. Moir, through a broker named 

Wallace, sold to my client 200 barrels of highwines at $1.07 per 
34 ~=gallon; he ‘ then took Mr. Ames, the defe ndant, to Mr. C Carmichael, 

who wasalsoonthe board, and introduced him; there wasa Board 
of Trade contract made giving the parties the option to buy or sell 
according to the rules Pm the Board of Trade. Some time after 
that, as it appears from the papers, and appears from the testimony, 
there was a memorandum prepared by Mr. Wallace, this broker, 
which they claim was signed by my client. It was a mere memo- 
randum, we claim: we do not remember to this day whether we 
signed it or not, and therefore we have not denied it under oath. He 
put his money, he put up the $600 in the hands of Mr. Carmichael, 
who was the agent. Mr. Ames and “Mr. Carmichael frequently met 
on the Board of Trade, and upon the streets, and either jokingly or 
otherwise would ask, when are you going to call for your whisky: you 
must take it away, call for it, or we will deliver it. On the 15th, as 
it appears from the testimony in the former cases, Mr. Ames in- 
formed Phillips & Carmichael that he would take one hundred bar- 
rels. They told him that their place of business had been burned, 
that he would have to go on the market and buy it: and offered to 
settle upon the difference between the selling price of whisky that 
day and the price put in the contract. Mr. Ames would not do it; 
they could take down the margins: I won't settle upon the differ- 
ence: he said: « Well, then I will take the whisky and carry it.” 
At that time the market for this grade of whisky was in the city 
of New York or Boston, and the distillers, and those engaged in 
the business, made it a custom to keep the whisky down there for 
two reasons, so as to be ready to take advantage of a sudden rise 


— 


| 
i 
; 


— 
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in the market, and another reason was, all of them borrowed money 
upon their goods, and they “age borrow money down there, get- 
ting the money at six percent. or seven per cent., while the rate at 
that time here was ten per aay aad the rate of insurance was less 
down there. 
35 Mr. Ames, previous to this time, had made arrangements 
with parties in New York, and had been shipping them from 
day to day. He had been doing this from time to time, and they 
would get bills of lading, and draw drafts on the parties in New 
York: ‘those drafts were discounted by the bank and placed to the 
drawer’s credit. 

They forced this contract upon us, and would not settle with us 
for the $600, so we took the w ee The whisky was delivered, 
as the testimony shows, the last of it towards 6 o’clock at night. 
Some time after business hours. The next morning that whisky 
was shipped, and the evidence shows that at the time it was shipped 
Mr. Ames’ place of business was full of whisky, the only reason I 
can account for it—these highwines were shipped—they were 
rolled in the last, and were taken out first. We did not pay for 
the goods, because we were not asked to pay, and we were never 
even asked to pay for them from that day to this; never a man 
whispered that we owed them one cent, but after fifteen long years, 
now they come up with an old stale claim. 

Mr. Ames took those drafts, and he went to the bank as he had 
been in the habit of doing from time to time, and from day to day, 
and placed the money to his credit. On his way back to his place 
of business, this was about 10 o'clock, he learned that the sheriff 
had seized his place, and he didn’t go back; he learned then also, 
of the replevin suits that were out for these goods, taking them all 
back. What did he do, what would you do? He didn’t go around 
hunting up Phillips & Carmichael to pay them the money; he paid 
his money to certain other creditors that he had. Mr. Ames could 
have paid that bill. He wanted them to come and ask himto. In- 

stead of doing that, they wanted the whisky—they got out the 
36 replevin suit, “they got the whisky, they got the fifty barrels. 
Mr. Ames came the next d: Ly and he was told all about it. 

About a month or so after that, Robert Moir & Co., know ng all 
about this affair, commenced a suit against Phillips & Carmichael, 
their agents, for this money. Phillips & Carmichael said: “ You 
come and pay our costs, and father these suits, and you may have 
the money.” Tiey would not do it; then we see there were two 
suits pending, the replevin suit on which they got the money or the 
goods, and the suit by Robert Moir & Co. for ‘their money, against 
the agents having their own money. The bank having advanced 
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some money on these drafts, became defendant to the replevin suit, 
entered by error, as the evidence will show that they had made no 
demand on Mr. Ames. After the suits were commenced, Phillips 
& Carmichael came to Mr. Ames, and said, “* You are gone up, 
somebody will put you into bankruptcy, let us take that $600 you 
have got and settle all this business for that 100 barrels of wine.’ 
Mr. Ames says: “I won't do that, you settle the contract for the 
other 100 barrels for which there has been no call, we will do that 
and call all things square.” Phillips & Carmichael said they would 
not do it, they would not have anything to do with the other 100 
barrels; we will do one thing provided you keep out and away from 
these lawsuits, you’ must not be a witness in these cases.” Mr. 
Ames said, all right, I don’t care anything about that, I am out of 
this scrape, so he went and signed the paper and let them take the 
$600. The bank did not want Mr. Ames’in court either; they had 
a claim against him, so they got around Mr. Ames, and settled by 
their claim; they had several negotiations over it; they said: “it 
you will give us $2,500 and keep your mouth shut, and stay away, 
we will settle up our claim against you, all the claim we have 
37 against you, but you must stay away, for if it is known in 
court, we will get beat.” Both sides said the same thing, so 
they paid the bank $2,500, and those two suits were litigated over 
and over, and Mr. Ames was never called as a witness by either 
side, and he was the most prominent man in both proceedings. 

In the replevin suit it was held the bank was entitled to the 
money, and they paid them the money; the bank in the meantime 
had been settled with; if Mr. Ames had been called upon the stand 
that fact would have appeared; that business was all wound up in 
1873. Mr. Ames tried then to settle up his business himself, but 
he could not: he went into bankruptcy in the State of New York, 
and got his discharge. 

We do not deny but what there was a contract made; we do not 
deny but that it was an oral contract made upon the Board of 
Trade. This paper, if it was signed by us, it was a mere memo- 
randum. Mr. Robert Moir had cause of action against us after 
getting the whisky: he had cause of action for the proceeds of the 
property. They had cause of action against us, not upon this paper, 
not upon the contract that was made, because that had been an- 
nulled, that had been set aside, but for the proceeds of the goods 
wrongfully obtained. We got their goods, and we had consigned 
and plec lved them: they had a cause of action against us, but that 
was outlawed in five years; they could not bring thi it, and they had 
to bring action upon this little piece of paper. 


Be it further remembered, that on the trial of this cause, the 
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plaintiffs gave in evidence on their behalf as follows: E. A. Otis, 
being duly sworn testified thus: Iam a lawyer by profession, and 
was such in 1870, and in the replevin suit commenced July 19, 1870, 
in the Superior court of Cook county, by the firm of Phillips 
38 & Carmichael against the Michigan C entral Railroad Company 
for fifty barrels “of high wines. I nominally appeared for the 
defendant railroad company, but in reality I represented the Na- 
tional Bank ef Commerce. The case was tried by Mr. Horton and 
myself for the defendant—I was the attorney for said bank in that 
case—William C. Goudy -was the attorney for the plaintiffs. - I 
know that he produced upon that trial a paper purporting to be a 
contract for the sale of a hundred barrels of highwines, and it was 
put in evidence in that case. We got beat below and had to go to 
the Supreme court to get the case reversed, and I wrote a brief in 
the case, and examined the record in the case with unusual care. 
There was a bill of exceptions prepared and I knew it was cor- 
rect. A copy of the record was sent to the Supreme court in time 
for its September term in 1871; sent before the October fire of 
that year, and the original record was burned up in that fire. 
The appellant’s brief had been filed. I had filed the brief in the 
case. Judge Goudy’s reply was not on file at the time of the fire. 

( Witness was asked to examine a document handed him, pur- 
porting to be a transcript from the Supreme court of Illinois 
of the pleadings, and the order of the court showing the 
trial of that case, and a part of the evidence, and his atten- 
tion called to a paper appearing therein, and witness was 
then asked. ) 

Q. What it is, or is a copy of? 

(To which question counsel for the defendant objected, and 
upon statement to the court by plaintiff's counsel that their 
object was to introduce seco nd iry evidence as to the con- 
tents of this paper that is lost, and ‘that they expect to prove 
by Mr. Goudy that the original was burned in his office, the 
court ruled that witness might answer subject to the objec- 
tion, to which ruling the de fendant then and there e xcepted. ) 

Witness then answered: This paper is a copy of the contract 
which Judge Goudy offered in evidence on that trial. 

(Counsel for defendant objected to the characterizing of this 
paper as a contract. } 

The Court: “Call it a document.’ 

The Witness: “ Yes, sir, a document, if you will qualify it; a 
document — paper -— whatever it was.” 

Counsel for plaintiffs then offered in evidence the affidavit, de- 
claration and pleas in said replevin suit, appearing in the transcript 
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certified to by the clerk of the Supreme court, to which offer the 
defendant’s counsel stated they did not object, and same were con- 
sidered as received in evidence, and are as follows: 


STATE OF ILLINOIS, P 
C'ooK CouNTY. ee 


SUPERIOR CouRT OF CHICAGO. 


William N. Phillips Thomas S. Phil- 
lips and George S. Carmichael, 
partners under the style of Phillips 
and Carmichael, P 


ZS. | 
The Michigan Central Railroad Com- | 
Pr 
pany. 


40 Thomas S. Phillips, being sworn, says that Robert Moir &-Co., 

of the County of Henderson and State of Illinois, are the owners 
of fifty barrels iron bound highwines marked J. C. Conklin, Distiller, 
of the value of three thousand two hundred and _tifty dollars; that 
Phillips and Carmichael, of the county of Cook and State of Illino‘s,a 
firm composed of William N. Phillips, ‘Thomas S. Phillips and George 
S. Carmichael, are the agents of said Robert Moir & Co., and as such 
are lawfully entitled to the possession thereof, and that the same 
have not been taken for any tax, assessment or fine levied by 
virtue of any law of this state, nor seized under any execution or 
attachment against the goods and chattels of the said Robert Moir 
& Co., or of the said Phillips and Carmichael, liable to execution or 
attachment. 

And this deponent further says that the said property is now 
wrongfully detained by the Michig: in Central Railroad Company, 
Wherefore he prays in_ behalf of the said William N. Phillips, 
Thomas 8S. Phillips and George S. Carmichael, partners as afore- 
said, for a writ of Replevin according to the form of the statute in 
such case made and provided. 

Tuos. S. PHtuures. 

Subscribed and sworn to before  } 

me this a day of July, 1870. | 
SEAL. Tuomas S. McCLe.vanp. 
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DECLARATION. 


STATE OF ILLINOIS, ” 
Genie oF Cook. { ” 


SuPERIOR CourT oF Cook Country. 
41 SEPTEMBER TERM, 1870. 


William N. Phillips, Thomas S. Phillips and George S. Car- 
michael, partners, under the firm name and style of Phillips & Car- 
michael, plaintiffs, by Goudy & Chandler, their attorneys, complain 
of the Michigan Central Railroad Company, a corporation existing 
and doing business in the State of Illinois, defendant, summoned, 
etc., of a plea whereof it took the goods and chattels of the plaintiffs 
and unjustly detained the same against sureties and pledges; for 
that the defendant on the 19th day of July in the year of our Lord, 
one thousand eight hundred and seventy in the city of Chicago, to 
wit: in said county, In a certain building there situated, called the 
Michigan Central Railroad freight depot, took the goods and chat- 
tels of them the said plaintiffs, to wit: fifty barrels, “ iron ” bound, 
of highwines, marked J. C. Conklin, distiller, of great value, to wit: 
of the value of three thousand two hundred and fifty dollars, and 
unjustly detained them against sureties and pledges, etc. 

And also, wherefore, the said defendant unjustly detains the 
goods and chattels of the plaintiffs against sureties and pledges, 
etc.; for that the defendant on the 19th day of July in the year of 
our Lord, one thouand eight hundred and seventy at the city of 
Chicago, to wit: at said county of Cook, in a cer ain building there 
situated, called the Michigan Central Railroad ‘freight depot, the 
goods and chattels of the Dl: lintiffs, to wit: fifty barrels, iron bound, 
of highwines, marked J. C. Conklin, distiller, of great value, to wit: 
of the value of three thousand two hundred and fifty dollars, un- 
justly detained against sureties and pledges, to the damage of the 
plaintiffs of four thousand dollars, and therefore they bring sutt, etc. 

Goupy & CHANDLER, 
Attys. for Plaintiffs. 
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SUPERIOR CourT or Cook CounNTrY. 


STATE OF ILLINOIS, ) 
Cook COUNTY. | 


SEPTEMBER TerRM, A. D. 1870. 


The Michigan Central Railroad Com- ) 
pany, |. 
ads. | 


William N. Phillips, Thomas S. Phil- 


lips and George S. Carmichael. | 


And the defendant, by Walker, Dexter & Smith, its attorneys, 
comes and defends, etc., and says that it does not wrongfully detain 
the said goods and chattels in said declaration mentioned, or any 
part thereof in manner and form as therein alleged. And of this it 
puts itself upon the country, etc. 

WALKER, DEXTER & SMITH, 
Defts. Attys. 


SurPERIOR CourRT oF Cook COUNTY. 


STATE OF ILLINoIs, } 
‘ , SS. 
Cook COUNTY. ‘ 


SEPTEMBER TERM, A. D. 1871. 


The Michigan Ceatral Railroad: Com- | 
pany 
ads. 
William N. Phillips, Thomas S. Phil- 
lips and George S. Carmichael. 


43 And the defendant, by Walker, Dexter & Smith, its attorneys, 

comes and defends the wrong and injury, etc., and says that it did 
not take the said goods and chattels in the said declaration mentioned, 
or any or either of them, or any part thereof, in manner and form 
as the plaintiff in said declaration hath alleged against it. And of 
this it puts itself upon the country, etc. 

WALKER, DEXTER AND SMITH, 

Defts. Attys. 
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SUPERIOR CouRT oF Cook CouNTY. 


SEPTEMBER TERM, A. D. 1870. 


STATE OF ILLINOIS, 
Cook CouNTY. t ss 
The Michigan Central Railroad Com- ) 
panv | 
ads. | 
William N. Phillips, Thomas S. Phil- - Aeplevin. 
lips and George S. Carmichael, | 
partners under the style of Phillips | 
and Carmichael. 


And the defendant, by Hoyne, Horton and Hoyne, its attorneys, 
comes and defends the wrong and injury, etc., and says that it did 
not take the said goods and chattels in the said declaration men- 
tioned, or any or either of them, or any part thereof in manner 
and form as the plaintiff in said declaration hath alleged against it, 

and of this it puts itself upon the country, etc. 
14 And for a further plea in its behalf, said defendant says, 
actio non, because that it does not wrongfully detain said goods 
and chattels in said declaration mentioned, or any part thereof, in 
manner and form as therein alleged, and of this it puts itself upon 
the country, etc. 

And for further plea in this behalf, defendant says, actzo non, be- 
cause it says that the property of the said goods and chattels in the 
said declaration mentioned, at the time when, etc., was in one J. C. 
Conklin, without this that property of the said goods and chattels, 
or any part thereof at the said time when, etc., was in the plaint- 
iffs, as by the said declaration is above supposed, and this the defend- 
ant is ready to verify; wherefore it prays judgment, ete. 

And for further plea in this behalf, defendant says, actio non, 
because it says that the property of the said goods and chattels in 
the said declaration mentioned at the time when, etc., was in the 
National Bank of Commerce, a corporation existing and doing 
business in the State of Illinois, without this that the property of 
the said goods and chattels, or any part thereof, at the said time 
when, etc., was in the plaintiffs as by the said declaration is above 
supposed, and this the defendant is ready to verify; wherefore it 
prays judgment, etc. 

And for a further plea in this behalf, defendant says, actio non, 
because it says that the property of the said goods and chattels in 
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said declaration mentioned, at the tims when, etc., was in the Na- 
tional Bank of Commerce, a corporation existing and doing busi- 
ness in the State of Illinois, as security for money los ined upon said 
goods and chattels as plec love ‘Ss for the re-pay ment of the same: 
45 without this that property of the said goods and chattels or 
any part thereof, at the said time when, etc., was in the plaint- 
iffs, as by the said declaration is above supposed; and this the de- 
fendant is ready to verify, wherefore it prays judgment, ete. ; 
Hoyne, Horton & Hone, 
Defts. Altys. 


The Court: “Is this a correct and true copy of the document 
Goudy had?’ 

(Referring to the paper appe: aring on page 13 of the transcript. ) 

Answer: “ Yes, sir. 

Witness ens’ in answer to a question, stated that he remembered 
what evidence was put in by the National Bank of Commerce, or 
by him in its behalf, in support of the plea in said suit which set 
up that the bank was the owner of the high wines replevied, as 
pledgee. In support of that plea, there was offered in evidence, 
“two drafts drawn by Wilson Ames on W.S. Miller in New York, 
[ think, and pinned to each draft was a bill of lading for fifty barrels 
of high wines.” The amount of each draft was, “I think, $2,800 
or $2,900” . ‘IT can state, I think, by looking at the copy of the 
draft which I have seen in the record.” 

George S. Carmichael and Thomas S. Phillips, of the firm of 
Phillips and Carmichael, were both examined as witnesses in that 
replevin suit. 

[ paid careful attention to the testimony they gave in that case, 
and their testimony was embodied in the record “that was sent to 


the Supreme court. They are both dead, [knew them both well. 
[ attended Mr. Phillips’ funeral. I think, two years ago. I have 


examined what purports to be a copy of their testimony as it 
46 appears in that transcript, and have read it with sufficient care 

to be able to state whether it corresponds with my recollection 
of what the testimony actually was which they gave. 

Q. Can you state, either from your own recollection or by your 
memory as refreshed by referring to any document that you want 
to and know to be correct, what their testimony was on that occa- 
sion? 

Counsel for defendant says that if the que stion will be answered, 
ves or no, he will not interpose an objection. If there is anything 
more, objection is made to his stating. 

The Court: Answer that question, yes or no. 
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A. “I would have to qualify that; I could not give the evidence 
in full, but I think I could give the substance of it.” 

PLAINTIFF’s COUNSEL: ‘“ Without reference to any document?” 

A. “By refreshing or having refreshed my recollection from 
this copy.” 

PLAINTIFF’s CouNSEL: “ Now, we mightas well present the ques- 
tion. I want to ask the witness,and ask Mr. Goudy and, perhaps, 
Mr. Horton, who participated in the trial of that case, what those 
‘yitnesses testified to, on this ground, your Honor. The replevin 
suit was nominally between Phillips and Carmichael, on one side, 
that firm, and the Michigan Central Railroad Company, on the other. 
The witnesses are dead. It relates to the same subject-matter, as 
your Honor will see by looking at the issues in that case, and the 
testimony itself as drawn out here. We claim, and I haven't any 
question in my own mind but what it is correct, that such privity 
appears between the parties on the respective sides of that case 

and the present, that the evidence given in that case—the wit- 

47. nesses being dead—may be received here.” 1 offer to prove 
what that evidence was. 

(Defendant objected to the testimony of any witness or witnesses 
in any other suit or suits, whether the witnesses are living or 
dead, to which the defendant in this suit was not a party. It 
was stated and admitted by the respective counsel that the 
pleadings in the replevin suit, as they appear in said tran- 
script, were in evidence without objection; also admitted 
that the original files of that case have been destroyed, but 
counsel for defendant do not admit that this a correct tran- 
script of the original. ) 

(And counsel for defendant stated that “the pleadings as 

— offered in that document we do not object to. The testimony 
we do object to. We have never hada chance to object to 
the whole document. We admit nothing but the pleadings.” ) 

Counsel for plaintiffs then offered in evidence the certified copy 
of the judgment of the Superior court in that replevin suit, as it ap- 
pears in this transcript, and defendant’s counsel admitted it might 
be received.’ The same is as follows: 
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ORDER OF JUDGMENT. 


William N. Phillips ef a/. ‘a 
US. L Peper) 
The Michigan Central Rail Road | Keplevin. 3172, 31085. 


Company. . 


Ae aN NE 


This day again come the parties to this suit by their attorneys 

respectively as aforesaid, and thereupon on the agreement of the 

| parties now here made in open court, this cause 1s submitted to 

| 48 the court for trial upon the issues joined herein without the in- 
7 tervention of a jury. 

And the court now here after hearing all the evidence adduced 
in said cause by the parties and the argument of counsel, and being 
fully advised in the premises, finds the defendants guilty, and that 
| the property replevied in this cause, and the right of possession of 
| the same, is in the plaintiffs, and assesses their damages against the 

defendant to the sum of one cent. 
Therefore it is considered by the court that the plaintiffs do have 
| and retain the property replevied by virtue of the writ of re plevin 
| issued in said cause, and do have and recover of and from the said 
defendant their said damages of one cent in form as aforesaid by 
the court assessed, together with their costs and charges in this be- 
half expended and have execution therefor. 

And the defendant having entered its exceptions herein pray an: 
appeal to the Supreme court of this state from the judgment of this 
court, which is allowed to it on filing its appeal bond herein in the 
penalty of two hundred and _ fifty dollars with security to be ap- 
proved by one of the judges of this court, and to be filed, together 
with its bill of exceptions, within twenty days from this date. 

The Court: Now, you want to show what certain witnesses in 
that case testified tor 

PLAINTIFF’s CouUNSEL: Yes, sir. 

The Court: And it is in evidence that those witnesses are dead? 

DEFENDANT'S CouNSEL: Yes, sir. 

The Court: “ Why is not that admissible if they are dead, and 
these proceedings were really in reference to the same prop- 

ertyr” | 
49 Defendant’s counsel stated that he objected on the ground 
that the testimony was taken in a suit between different parties 
from the present suit. That the suit involved different matters, that 
the issues to be tried were different, and that the defendant in the 
present suit cease not an opportunity of cross-examination. 
The Court: “ This question of the admissibility of the testimony 


7 
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of a deceased witness is a thing not altogether free from doubt. 
But, on the whole, I am inclined to think I should let it in. It is 
stated here by counsel that the defendant did in fact have notice, 
and of course I see by reading the report in the 6oth and 69th 
(Ills. Reports) that he must hav e known what was being done to a 
greater or less extent, and counsel for defendant themselves have 
stated that he was advised that he would not be required on either 
side; and counsel for plaintiffs further states that he will show that 
he had actual notice, and the affidavit in the replevin suit is made 
by the party as agent of the plaintiffs here in the present suit. But 
that would not cut any figure. But I think I shall let the testimony 
in, so far as it is germain to the issue here. You can save an excep- 
tion if | am wrong about it.” 

CouNSEL FoR DEFENDANT: “ Very good. We will save the 
exception.” E. A. Otis, the witness, further testified that this paper 
appearing on page 13 of this transcript, is a copy of the original 
paper offered in evidence in that replevin suit on the part of the 
plaintiffs by Mr. Goudy. That he was present at the examination 
in that case of the witnesses George S. Carmichael and Thomas S. 
Phillips. ‘ By refreshing my recollection by an examination of a 

certified copy of their evidence as contained in the bill of excep- 
50. tions, I am enabled to say that the evidence as given here 1s 

correctly given ” “in the transcript’ now before me. I speak 
in reference to the te stimony of both of them. “I have read them 
both over with reference to my recollection of what they testified 
to on the trial.” This replevin suit was taken to the Supreme court 
of Illinois at the September term, 1571. 

Counsel for plaintiffs tnen offers in evidence the remanding order 
of the Supreme court, to which counsel for defendant stated that 
they objected to the inquiry and to the remanding order, because it 
is not relevant to the issues in this case. The plaintiffs, Moir & 
Co., by their agents, Phillips & Carmichael, making afhdavit that 
they were proceeding for Moir & Co. replevied this whisky and 
took it away and sold it. They never gave it back to us.” 

The Court: “ That I don’t know anyCnne about, yet.’ 

CounsEL FoR DEFENDANT resumed: “ Well, they have stated 
that, and this appears already by what has been admitted without 
objection, that they filed an affidavit in which the y said they were 
proceeding for Moir & Co.; that a writ of replevin issued and they 
got judgment in that case in the court below. Counsel stated in 
his opening that they proceeded to sell that whisky and sold it to 
Shufelt & Co. and got the money and put it in bank. That 
will appear. My objection is this: When they have proceeded 
for the whisky in replevin upon the theory of a disaflirmance of 


a 
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the sale of the whisky by them, and upon that theory of disaffirm- 
ance or rescission, or both, or non-delivery—that there was no 
delivery of the whisky to us, and it was their whisky after the 

attempted delivery, as well as before—on all those theories of 
51 disaffirmance, rescission, a non-delivery or non-legal delivery, 

they proceeded and got a judgment in replevin against the 
defendant, and subsequent proceedings interest us no more, nor 
them either as far as we are concerned. The whisky was sold:to 
Shufelt & Co. and Phillips & Carmichael, the plaintiff's agents, got 
the money and then Moir & Co. sued their agents for this money. 
They got the whisky on the replevin suit, and sold it, and never did 
and never can return it to us, and they are estopped from going on 
to show that this judgment was reversed. In the first place they 
had two remedies—they were inconsistent and antagonistic; they 
had their choice, but cannot have both. They followed one remedy 
for the highwines itself, and got it and sold it, and sued their agents 
for the money, and now they are suing us for the money after they 
have put the highwines where they can never return it tous. We 
object to their ‘showing what bec: ume of the judgment of the 
Superior court in the Supreme court.” 

The Court: Ido not think that it is necessary at this point to 
determine the question which you now raise one way or the other. 
It having gone in without objection that there was a judgment ob- 
tained in the court below in that replevin suit, I probably ought to 
allow them to show that judgment was reversed, whatever the effect 
of it might be hereafter. 

Counsel for defendant said, we will save the point, as we made 
the objection for the purpose of preserving our rights. 

The Court: It may go in, and the main point raised by the de- 
fense may be considered later. 

The mandate of the Supreme court, stating the order re- 

52 versing the judgment of the Superior court in that replevin 

suit, entered April 11, 1872, was then received in evidence, 

which was filed in the Superior court on May 14, 1872, and ts as 
follows: 

At a Supreme court, begun and held at Ottawa, on Tuesday, the 
12th day of September, in the year of our Lord one thousand eight 
hundred and seventy-one, within and for the Northern grand divi- 
sion of the State of Illinois. 
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Present: CHArLEs B. LAwrence, Chief Justice. 


“ PINCKNEY H. WALKER, Associate Justice. 
“6 SIDNEY BREESE, 6 ‘6 
os Joun M. Scorr, “ “ 
“ Wan. K. McA uisTer, +6 6 
se ANTHONY THORNTON, “6 ‘ 
os BENJAMIN R. SHELDON, “ ee 


In vacation after September term, A. D. 1871. 
April 1, A. D. 1872. 


The Michigan Central Railroad 


Company 
36 2's. Appe al from Superior ¢ court 
+ liam N. Phillips, Thomas S. of Cook county. 


Phillips and George S. Car- 
michael. 


On this day again come the said parties, and the court having 
diligently examined and inspected, as well the record and _ proceed- 
ings aforesaid as the matters and things therein assigned for error, 

and being now suficiently advise d of and concerning the prem- 
53. ises, are of opinion that in the record and proceedings afore- 

said, and in the rendition of the judgment aforesaid, there is 
manifest error. 

Therefore it is considered by the court that for that error and 
others in the record and proceedings aforesaid, the judgment of the 
Superior court of Cook county, in this behalf rendered, be reversed, 
annulled, set aside and wholly for nothing esteemed, and that this 
cause be remanded to the Superior court of Cook county, for such 
other and further proceedings as to law and justice shall appertain. 

And it is further considered by the court that the said appellants 
recover of and from the said appellees their costs by: them in this 
behalf expended, and that they have execution therefor. 

I, Woodbury M. Taylor, clerk of the Supreme court of the 
State of Illinois, do hereby certify that the foregoing is a true copy 
of the final order of the said Supreme court in the above entitled 
cause, of record in my otlice. 

In testimony whereof, | have set my hand and affixed the seal 
the said Supreme court at Ottawa, this gth day of May, in the 
year of our Lord, one thousand eight hundred and seventy-two. 

| SEAL. | W. M. Taytor, 
Clerk of the Supreme Court. 


The attention of the witness was called to what purports to be 
Exhibits A and B, to the deposition of William W. Bell, as the 
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same appears in this transcript from the Supreme court, and then 
asked: 

(). Do you recoll ect anything as to the offering in ey vidence on 
the trial of this replevin suit before Judge Gary in May, 1871, of 

the drafts and bills of lading? 
$4 Counsel for defendant objected, because it is a matter happen- 
ing after the claimed sale, and does not concern this case at all, 
as it was no matter as far as this case 1s concerned, as to what was 
done with the poods after the claimed delivery. 

Counsel for plaintiffs insisted that the law is where a party gets 
the physical possession of property under a sale for cash, and dis- 
poses of it as they claim to be able to show the defendants disposed 
of this property, there is such fraud as takes the case out of the 
operation of a discharge in bankruptcy, and stated that they wanted 
to prove Ames made dr: ifts and had them discounted on the -secur- 
ity of the bills of lading, which he received from the Michigan 
Central Railroad C ompany when he shippe -d the goods. 

Counsel! for defendant in reply stated that pli intifie want to prove 
two different and inconsistent facts. First: They want to prove 
there was a delivery to the defendant according to contract, and 
then they want to show there was not any delivery. Counsel 
stated their position to be that the plea of a disch: irge is not over- 
come in a suit on a claim such as they are suing on he ‘re, by a rep- 
lication that the debt was created by fraud. Plaintiffs have filed a 
replication to the plea of d scharge in bankruptcy, in and by which 
they claim, in substance, that the debt sued on was created by 
fraud, and therefore the discharge is not a good defense. We 
claim that the language “a debt created by fraud” does not apply 
to a case such as this. The debt sued on in this case is the price 
of so many barrels of whisky at so much a gallon. They sue in 
assumpsit on a contract. That is the debt sued on. That debt 

they say was made by a written contract, and. they have de- 

clared as upon a written contract. The debt sued on is a debt 

created upon a claimed written contract, and they had to de- 
clare upon a written contract in order to sue after five years. They 
must prove that this debt was created by a written contract, and if 
it is, how is it created by fraud? At the time the so-called con- 
tract was made, none of these things they are now trying to prove 
to overcome the plea of discharge in bi inkr uptcy existed. 

They should not be permitted to prove what was done more than 
a month after the execution of this claimed contract—-certainly not 
what was done after the delivery of the goods, for the purpose of prov- 
ing fraud in the creation of the debt. If the paper declared on was 
a contract, it created the debt sued on, and it was not created by 
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fraud. The evidence offered could not be admissible at any stage, 
because it has no tendency to prove that at the time of the creation 
of the debt there was any intention of fraud. 

By the Court: “ The argument of counsel is double. One 
position is well taken, and the other, in my judgment, is not. The 
position that this is properly in rebuttal is correct andsound. That 
is what I have said to begin with. But the other position is not 
sound. It is splitting hairs. If 1 correctly understand the counsel, 
his position is this. While admitting that under the bankrupt law 
from a debt created by fraud the party is not discharged, yet if A 
enters into a contract with B, where by 5 is to deliver him a certain 
quantity of goods in the future, and is to pay cash on.delivery the 
moment the goods are delivered, if Bb should bring the goods to A’s 
place of business thirty days after that contract was entered into, 
and A by some legerdemain should induce him to deliver the goods 

and lock the door in his face while he slipped the goods through 
56 some side entrance and conveyed them away. 
Counsel for defendant interposes the remark « This is 
purely illustration,” and the court proceeds: 

“(This is purely illustration) then there was no debt created 
fraud, because the contract was entered into thirty days before for 
the delivery of the goods, and if he took advantage of the bankrupt 
act the next week, he would be discharged from that indebtedness. 
It is contrary to my understanding of the law.” 

DEFENDANT'S CouNSEL: “ It does not arise at this stage.” 

The Court: “ No, it does not.’ 

DEFENDANT'S COUNSEL: “ Nevertheless, it was my duty to stop 
its being entered upon.” 

The Court: “It is discretionary with the court. I tried to head 
the General off until you offered your discharge.” 

DEFENDANT’s CouNnseEL: “ How do you know we will put the dis- 
charge in?’ 

The Court: “Ido not know.” 

DEFENDANT'S “sage wg « We may not follow the procedure yout 
Honor says is right. So, I object to their entering upon any proot 
of alle ged fraud, el! her “a the sort offered by this testimony, or any 
other, in support of the replication to the plea of discharge in bank- 
ruptcy at this sti nae. sg 

The Court: “ Your objection is well taken, as to whether it is 
rebuttal or not. But it is discretionary with the court, whether the re- 
butting testimony shall come in first or last. Ordinarily we save 
rebutting testimony until the last. I tried to head off the General 

and have him try it according to my notion, but he did not 


57 seem inclined to do so. Now, let him try it a cording to his 
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own. Now, go back to the question which is before us, which 
is this’”’— 

DEFENDANT'S CouNsEL: “I preserve an exception.” 

The Court: ‘“ Whether this witness shall be allowed to testify 
as to certain exhibits or documents that were introduced on the trial 
of that case. That is really what is before the court now. There 
is no evidence yet before the court that the original documents were 
destroyed, that I know of. Until that is produced, no secondary 
evidence can be produced.” 

PLAINTIFF’s CouNnsEL: “ The witness did so state in the early part 
of his examination.” 

The Court: “ Then, assuming that the original documents are 
lost or destroyed, so secondary evidence would be admissible, then 
I consider it as admissible to show just what action was taken by 
the defendant immediately after the delivery of the goods, as_ bear- 
ing upon the question whether there was any fraud perpetrated or 
attempted to be perpetrated by the defendant in getting the goods 
and not paying for them.” 

DEFENDANT'S CouNSEL: ‘“ We object to the ruling at this stage, 
and then object generally, and wish to present it again at the proper 
stage, when the proper time comes.” 

The Court: “If you have any authorities.” 

DEFENDANT'S CounsEL: “I have plenty of them. The courts 
have so held.” 

The Court: “IT cannot see how any such interpretation can be 
given to it. Answer first whether these documents have been de- 
stroyed? ’ 

Witness: “The two drafts with bills of lading attached, of 

which copies appear in the exhibits now here, were annexed to 
58 Bell’s deposition in the replevin suit, and were burned up in 

the great fire. The deposition was introduced in evidence 1n 
the replevin suit with the exhibits, the drafts and bills of lading.” 

DEFENDANT'S CouNSEL: “ Bell is living, is he notr” 

A. “I don’t know; the exhibits were burned up.” 

Witness further testified: Exhibit A to Bell’s deposition appear- 
ing in this transcript, is a copy of the original draft of Wilson Ames 


on W.S. Miller of New York, payable to the National Bank of . 


Commerce. The original of which was introduced in evidence on 
the trial of that replevin suit. The draft was for $2,800, with the 
bill of lading of the Michigan Central Railroad—Blue Line—for 
fitty barrels of high wines attached. Exhibit B is a similar draft 
of Wilson Ames on Miller of New York, payable to the order of 
the cashier of the National Bank of Commerce for $2,900, the 
original of which was introduced in evidence on the trial of that 
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replevin suit, and attached to that was another bill of lading of 
similar import of this railroad company for fifty barrels of high 
wines. 
Each draft had been properly protested at the time it was of- 
fered in evidence. 
DEFENDANT'S COUNSEL: “© All this is subject to our objection.’ 
PLAINTIFF’Ss COUNSEL: “ Yes, si 
Witness: The exhibits to which | refer are copies of the 
originals offered in evidence on that trial, and they were left on file 
and burned. 
PLAINTIFF’s CoUNSEL: “I wish to have those regarded as in evi- 
dence, Exhibits A and B.” | 
DEFENDANT'S CouNSEL: “ Subject to the same objection and ex- 
ception.” 
The Court: «“ Yes, they go in subject to exception.” 
Witngss: “I was employed to defend this replevin suit in 
59 the interest of the National Bank of Conmerce. Was so 
employed very shortly after the suit was begun. I should think 
the nextday. That was in July, 1870—about the 20th, I think. 
While that suit was pending, and before it was brought to trial, I 
met the defendant, Wilson Ames, on the cars when I was returning 
from New York. We rode together for an hour or two. This, I think, 
was in April, 1871. I remember it because I spent Easter in New 
York and left the next day, and met Ames on my way home, and we 
rode together and conversed about this replevin case. The trial 
was, if | remember right, in May, and this was in April previous. 


Cross-E.xamination. 


In that conversation with Ames on the cars, my recollection is 
that I told Ames I wouldn’t care about him as a witness in that 
suit. I won the case eventually. I represented the National Bank 
of Commerce, who had received the bills of lading with these 
drafts. The witnesses, on the trial of this replevin suit, stated that 
these wines that they replevied were sold by Phillips and Car- 
michael to H. H. Shufelt and Co., and that they got the money for 
them. I only know by common report that Moir and Co. sued 
Phillips and Carmichael for that money. I was not in that suit. 

(Plaintiffs then offered in evidence the judgment of the 
Superior court of Cook.county, appearing on page 503 of 
Record Common Law, volume 4, of said Superior court, 
1871, which was as follows:) 
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“ Fripay, July 5, 1872. 
Court met, pursuant to adjournment. 
Present, as yesterday. 


William N. Phillips, Thomas S. Phillips and George 
S. Carmichael 


.S De 


Replevin. 
The Michigan Central Railroad Company. 


This day again came the parties to this suit by their attor- 
60 neys respectively, as aforesaid, and thereupon, on the agree- 
ment of the parties now here made in open court, this cause 1s 
submitted to the court for trial upon the issues joined herein with- 
out the intervention of a jury, and the court now here, having heard 
all the evidence adduced in said cause by the parties, and the argu- 
ments of counsel, and being fully adv ised in the premises, upon the 
first, second, third and fourth ple as of the defendant filed herein, 
finds the issues for the plaintiffs, and upon the issues raised by the 
fifth plea of said defendant filed in said cause, the court finds the 
issues for the defendant, and that the property replevied in said 
cause and the right to the possession of the same, is in the National 
Bank of Commerce as pledgee io secure the repayment of money 
loaned upon same. Therefore it is considered by the court that the 
defendant do have and recover of and from the plaintiffs its costs In 
this behalf expended, and have execution therefor, and that a writ 
of retorno habendo do issue herein for the return of the property re- 
plevied by virtue of the writ of replevin issued in said cause.” 


Cross-Fixamination by Defendant's Counsel. 


The witness, being further cross-examined, testified that he was 
at that time one of the directors of the National Bank of Commerce, 
and that b. F. Haddock was president of same, and so continued 
to be until his death. 

Q. About that time did you know of Benjamin Haddock, 

61 the president of that bank, going down to Akron, Ohio, to see 

Mr. Ames, and coming back with $2,500! A. I know he 
went to Akron, Ohio, and the bank received $2,500. _ 

Q. As coming from Mr. Amesr A. Well, it came from—it 
arose out of a controversy with Barnes Bros. with the Ames trans- 
action. 

Q. Mr. Haddock got it from Ames and brought it up here? A. 
He got it, as | understand from Barnes Bros. 

@. At the instance of Mr. Amesr A. At the instance of Mr. 
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Ames, on drafts that the bank held: paid their drafts that the bank 
held, got by Mr. Ames. 

Q. And you knew of Mr. Haddock, as president of the bank, 
to have a settlement with Mr. Ames? A. Yes, sir: I knew he 
went down. I went down myself once in July previous. 

Q. To arrange matters with him? A Yes, sir. 

PLatntire’s CounseL: You said that the $2,509 Haddock col- 
lected from Ames on their drafts which have been mentioned in 
this suit, which Ames had drawn in favor of the bank, was from 
Barnes Bros.r A. I remember that the bank held other drafts 
drawn by Ames of Akron, and I went down in July to Akron to see 
what could be done towards the collection of those drafts, and suits 
were threatened, but I don’t know but begun —threatened against 
Barnes Bros. Finally Mr. Haddock went to Akron, and the result 
of some negotiations was that the bank collected $2,509. They 
held other paper. It was, as I understood it, as a director of the bank, 

it was on the Barnes Brothers drafts that this was collected. 
62 DEFENDANT’s CouNsEL: You went to investigate the good 

faith and honesty of Mr. Ames’ conduct, and found it all right, 
did you not? 

(Objected to.) 

The Court: The objection is sustained unless it has some con- 
nection with this matter. 

DEFENDANT'S CouNSEL: I mean inclusive of this matter. 

The Court: The objection is sustained. 

(Exception by defendant. } 

PLAINTIFF’s ATTORNEY: In connection with this judgment just 
read in evidence, I offer in evidence the opinion of the Supreme 
court contained in Volume 60 of the reports of the Supreme court 
of Illinois, in the case of the Michigan Central Railroad against 
William N. Phillips and others —the opinion on page 1932. 

( Objected to,and objection sustained,and exception by plaintiffs. 


Tuomas Lyncu, duly sworn on the part of the plaintiffs, testified 
as follows: 


I was engaged in the distillery business during the months of 
June and July, 1870, at Chicago, and was then acquainted with the 
defendant, Wilson Ames, and also with the firm of Phillips & Car- 
michael, who were engaged in the commission business in this city. 
Wilson Ames was then engaged in the rectifying business, I think, 
and carried on business on River street, in this city, and my place 
of business was distant from that, pretty close to a mile—three- 
quarters of a mile. I couldn’t say exactly. To the best of my re- 
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collection, Ames suspended Fusiness In July, 1570, but can’t state 


the date. Shortly before this my ayent sold fifty barrels of 
63 high wines on my account to Phillips & Carmichael, to be de- 
"Fd red to Mr. Ames. The instructions I received was to de- 


liver them to Mr. Ames. If I recollect right, my sale was at 98 
cents per proof gallon. I caused those high- wines to be delivered 
at Wilson Ames’ place of business, the same day I sold them, 
which I think was on the 18th; my delivery commenced about five 
o'clock in the afternoon, and I presume was completed at about six 
o clo« k. it would nat take Over an hour to deliver, for | could ship 
fifty barrels on three teams. As far as my recollection is, I think 
Phillips & Carmichael bought the high-wines of me for Robert 
Moir & Co. and were to be delivered to Mr. Ames. _ As far as my 
recollection goes, | think Ph lly 3 & Carmichael told me to make 
out my bill for $1.07 per proof gallon, and collect this from Ames, 
and pay them the difference b vetween that price and g3 cents per 
proof gallon. The wines were delivered at Ames’ place of busi- 
ness on River street in this city, but I did not collect the money 
from Ames on those wines as instructed. I sent there for it, and I 
know it was not collected of Ames. Subsequently, Phillips & — 
michael paid me for the fifty barrels of high-wines, at, I think, 

cents per proof gallon. I did not go down the next morning oe 
the wines were delivered to Ames. I don't Know how long this 
was before Ames suspended business; some time before this I con- 
tracted to sell Wilson Ames some high wines on account of my 
company, Thomas Lynch & Co., but they were not delivered. The 
amount was 500 barrels, if I recollect right. I canceled the con- 
tract. As to the time I was to deliver the 500 barrels, my books 
have been burned and it is about sixteen years ago, and I forget all 
about it. Ames paid me, I think, $1,500 or $2,000, and on that 
payment I canceled the contract with him. I cannot tell how long 

this was before his suspension. 


64 Crosse xamination. 


[ don’t recollect whether this was before or after his suspension, 
I wouldn’t say it was before. I couldn't tell how long before this I 
had known Wilson Ames as being in the rectifying business in Chi- 
cag). Imay know him a year, or likely two years. I couldn't 
tell. Ames was in that business when I sold him those wines. He 
was doing a large business—a very large business, as I understood. 
I think that was the first deal [had with him. At the time I sold 
him the goods, he had a reputable standing as a solvent man, a 
fair business man, in the community. He was solvent when I sold 


him the goods. 
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Q. Now, Mr. Lynch. wasn’t it a common practice in your 
business to get bills of lading and draw drafts against the bills of 
lading, and send the goods off east, and take advantage of any rising 
in the market suddenly arising in the east, to have the goods there 
so they wouldn't have to be shipped, and get low rates of interest 
and insurance down east? Wasn’t that a common things? A. I 
could not tell you about interest and insurance, but I have shipped 
goods, and drew against them. 

Q. Don’t you know, that in order to get advantage of cheap in- 
terest and cheap insurance, large consignments of these goods were 
shipped by men in his trade, and in your trade—were shipped that 
year to take advantage of the rise in the market, were they not? 

A. I presume it was carried on in that way. 
65 Q. Was it or not a customary thing for dealers in liquors and 
highwines, rectifiers, to send off goods immediately after they 
were bought? A. Well, sir, so far as their custom is concerned, I 
couldn’t tell you, but I know I have done it myself, shipped goods, 
and drew bills of lading. 

Q. Wasn't it frequently the case in your experience that the 
goods you would buy, or persons aaull buy for the purpose of 
shipping and selling again, would be directed, not, to the place of the 
buyer, but to the de pot to which they were to goto be consigned 
abroad? A. Yes, sir; I often got those instructions. 

Q. In this case, were you not applhed to by Philips & Car- 
michael to have these very liquors d delivered at some other place, or 
by Mr. Ames to have these very liquors delivered at some other 
place than his place? A. If Phillips & Carmichael should buy 
these goods from me, and then I get an order from Mr. Ames to 
ship those goods to New York or any other place, I should have 
done so. 

Q. Would there have been anything suspicious, or unusual in the 
course of business, to have it done that way? A. No, sir. 

Q. It would save handling the goods twice? A. Yes, sir 

Witness further testitied: 

If there had been any such instructions in this case, | should have 
complied therewith, and would not have considered it anything out 
of the way. I have made a great many sales of whiskies and wines 

in my day from my distillery. 
66 Q. Wasn't it the custom and usage of your business in this 
city at that time, to m: ike the deliveries one day, and collections 
the next dav? <A. Yes, sir. 

Q. Wasn't that the universal and uniform custom? A. That 
is what I used to do myself. I don’t know what other folks did. 

Q. You endeav ored to comply Payee the customs of business in 
this city, didn’t your A. Yes, si 
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Q. You sent around your bills the next morning, as that was 
the customary way? A. Sometimes [ would and sometimes I 
would not—-sometimes not for thirty or forty days. 

Q. You would not necessarily send them around the same night? 
A. No, sir. 

Q. Or 6o’clock at night? A. No, sir. 

Q. Or7? A. Not to my recollection—-I never sent a bill with 
a team as long as I am in business. 

Q. Dealing with a buyer supposed to be solvent in the business, 
you would not think of sending your bills in before next morning, 
anyway? <A. No, sir. That was my way of doing -usiness; if I 
thought he was insolvent, | wouldn’t send the goods at all—I was 
a member of the Board of Trade at that time. I testified in the 
replevin suit. 

Q. Mr. Lynch, didn’t you testify in that case that you sent 
67 your clerk around to Ames’ place of business the next morn- 

ing, and that your wines still lay therer A. That is what I 
understood Mr. Wilson to say, if I recollect right. I think that is 
the report he made when he came back. I wouldn't say for cer- 
tain. 

Q. You understood so the other time, and so testified in the 
otner case? A. I don't recollect now. 

Q. Youthink itis sor A. It is now sixteen years ago. 

Q. That is your present recollection? A. Yes, sir. 

Q. That your wines were still there in Ames’ store? A. Yes, 
sir. 


Re-direct Examination. 


[t is the best of my recollection that my instructions were to de- 
liver these fifty barrels of highwines at Mr. Ames’ store and collect 
of Ames $1.07 per proof gallon. If Phillips & Carmichael had 
said I should take the wines to the railroad depot, instead of to Mr. 
Ames, I would have done it. They gave me no such instructions. 
My clerk, when he came back from Ames’ place did not bring the 
money for the wines. He did not collect the money, for I collected 
myself of Phillips & Carmichael. My clerk was instructed to col- 
lect the money from Mr. Ames; he went down there for that pur- 
pose the next morning, and came back without it; and afterwards 
[ coliected the money from Phillips & Carmichael at the bank, and 

itis the best of my recollection that I so collected it on the 
68 same day, July rgth, the day after the wines were delivered. 

Q. You spoke of your custom of not presenting bills the 
next morning, or for thirty days. Where you sold fifty barrels of 


: 
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highwines with instructions to collect when you delivered them, 
would you in that case let it run 30 days without presenting a bill? 
A. No, sir. 

Q. When did you give your instructions about this bill? A. I 
presume about half past nine. I don’t think I got to the office be- 
fore that. 

Q. Then he couldn't collect that bill from Ames? A. My 
book-keeper couldn't collect it. I didn’t goto Ames. 


Re “(TOSS fea amination. 


Ames didn’t owe me anything for these wines; didn’t owe my 
book-keeper; don’t know whether my book-keeper saw Mr. Ames, 
that morning at half past nine, or ten, or at any time. There was 
in the course of business what is called a government coupon used 
in and about such proceedings in selling lhquors. I can’t tell ex- 
actly what it was. I know we used to send a coupon to show the 
taxes were paid on the goods. I think the distiller furnished those 
coupons. I don’t recollect whether he got it from the collector’s 
office, or kept a book at the distillery; it is a government coupon, 
the law is now suspended, but if } recollect right, the distiller put 
the number of the barrels and taxable gallons on the coupon to 
show that the tax is paid; my book-keeper done all that work, and 
I never pretended to know; in such cases when there is a sale of a 
lot of wines, there is made out the inspector’s or the government 

certificate; the gauger’s certificate was made out, I suppose, the 
69 day the goods were inspected; they were inspected before de- 
livery; this certificate is presented w ith the bill--also the coupon. 

Q. Wasn't it the course of business in all such transactions that 
the certificate of the gauger should go with the bill not earlier than 
the next day after the delivery? A. Well, I don’t know what 
other folks did, but I never did it until the next day. 

The witness being re-examined by plaintitls’ counsel, further tes- 
tified as follows: 

[ suppose the coupon or certificate went with the bill the next 
morning, when the book-keeper came down, because the inspection 
always went with the bill. 

PLAntiFFs’ CouNsEL: It is customary when a man buys wines 
under a contract requiring him to pay cash on delivery, to ship 
those wines away before he has paid for them, without the know!- 
edge of the seller. Is there any such custom as that? 

(Objected to by defendant; objection overruled, and exception 
by defend: int. ) 

A. I cannot tell what other folks done, but I have shipped goods 
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myself to other folks that bought them, and I might not send the 
bill for three or four days, or a week. 

Q. Where you bought goods? A. [am not speaking about 
| buying, | am speaking about selling. 
| Q. Where you sell goods to a man _ cash on delivery, you 


are the selier, not the buyer? » wok ee, A 
Q. Where you sell goods to a man to be paid on delivery, cash? 
A. Yes, sir. 


70 Q. Is it the custom for a buyer to ship the goods away be- 

fore he has paid you, before you have sent the coupon to him, 
without your consent? A. So far as my own business and my 
own transaction is concerned, I have sold goods to men, and I may 


not send the coupon or bill likely for three or four days, or likely r 
tive days. I may send him the inspection and the coupon, but not 
my bill. 
Q. You would not collect promptly if you knew the men were 
good? <A. Yes, sir. 
Q. But suppose it is a sale for cash on delivery? A. My sales 
are cash on delivery. ; 
Q. You were instructed to collect the. money when you de- 
livered the goods? A. Not immediately. — ' 
Q. Well, if you instructed the man that delivered them to col- 
lect the money when he delivered the goods? A. When I sold 
highwines, | sold for cash, and collected the cash when I thought it 
necessary for myself to do so. 
Q. You always sold for cash? A. Yes, sir. That is when I 
sold highwines. ‘I never sold highwines on credit. 
Q. Tf you sold a man a bill of highwines for cash to be paid for 
on delivery, the ordinary course would be to send in due course 
the bill with the coupons, wouldn’t it? A. Well, I do not recol- ’ 
lect now, Judge, exactly. 
©. At that time, I mean, the coupon always went with the Fi 


bill? A. We may send the coupon with the goods, and get our 

receipt, and then when I sent my bill send the gauger’s certifi- 
cate. 

a1 Q. Does the buyer of the goods ship and dispose of the 
goods before he gets the coupons; A. I don’t know, sir. I 

don’t recollect that. 

Q. Don’t the coupon show the inspection and payment of taxes, 
and wouldn’t it necessarily have to go with the goods to show the 
men have a right to dispose of them? <A. I think that was the 
rule at that time. 

Q. Then it would not be in the ordinary course of business for 
a buyer who had bought goods that had been delivered to his place 
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of business, when the bill had not come, and the coupon had not 
come, to ship them and dispose of them? A. That I cannot an- 
swer, sir: what he does with them. 

DEFENDANT’s CounseL: What is this coupon? To show there 
has been a sale? A. No, sir; it shows the government got their 
money. 

Q. But these coupons are put on when there is a sale, aren't 
they? Are used? A. Well, I don’t know at that time, Judge, I 
don’t recollect very well now; I think there was a book that they 
used to have a coupon attached to that I put the numbers on. 

Q. Highwines couldn’t leave the distillery until they paid the 
taxes—is that it? A. Not with me; I always paid the tax. 

Q. And when there was a sale they were to go to the buyer, 
then they had to pay the tax? A Pay the tax before they left 
the bonded warehouse, the tax had to be paid on them. 
PLAINTIFF’s CouNseL: .Did you know of Mr. Ames carrying 

on business as a rectifier and dealing in goods here, after the 

suspension of business by him, before mentioned by your A. 

I don’t récollect, sir, whether I| did or not. 

Q. You didn’t hear of any such thing, did you, or know of any 
such things A. No, sir. 

Q. I mean inthat year, 1870? A. I don’t know, sir. 

DEFENDANT’s CounsEL: Mr. Lynch, as you have answered the 
question both ways, I wish to ask the question and have it answered 
in one of these two ways. Did you know of Mr. Ames having 
been a prominent dealer in spirits and highwines here for the last 
ten years? A. Yes, sir; I answered in 1870, in July. 

Q. And it may have gone back as far as 1871 or 1872? A. 
Well, it may; but that is not my recollection. When I made that 
answer | meant in July, about the 2oth or 13th, or rgth or 2oth, 
and after that—well, I couldn’t say, but I know him to be in bust- 
ness now, distilling business and whisky business, for ten or twelve 
years, I guess. 

PLaintiFFs’ CounseL: But there was three or four years after 
1870 that he was not in business, to your knowledger <A. I can’t 
say as to that. 

Q. Do you know of his being in business here for three or four 
vears after 18707 A. I couldn't say, sir. 

Q. Ifit was true, you don’t know he was here? A. No, sir. 

Q. And you are in the same business yourself? A. Yes, sir. 


te 


42 WILSON AMES V. ROBERT MOIR ET AL 


73. WitxitAM C. Goupy, a witness for plaintiffs, being duly sworn, 
testified as follows: 


That he has been here in court while the witness, E. A. Otis, re- 
ferred to the replevin suit brought in 1870, in the name and by 
the firm of Phillips & Carmichael, as plaintiffs, against the Michi- 
gan Central Railroad Company, and heard his reference to that 
suit. That he, Goudy, commenced that suit as attorney for the 
plaintiffs, and tried the case, which was tried so as to go to the Su- 
preme court at its September term, 1571. I recollect that on the 
trial of that case of offering in evidence a paper purporting to be 
a contract for the sale of highwines, which paper I then had in my 
possession. 

Witness was asked to examine a document shown him, purport- 
ing to be a transcript from the Supreme court, certified to by its 
clerk, under date of February 16, 1887, of the proceedings of rec- 
ord in that case, and his attention called to a copy of a document 
therein appearing, commencing on page 13, and witness testtied 
that it is a copy of the paper he has just been asked about as hav- 
ing been in his possession and offered in evidence in that replevin 
suit; the original of that paper was in my law office at the time of 
the fire, on the 9th of October, 1871, and was burned up. I think 
the paper before me is a copy of that original paper. On the trial 
of that case, in May, 1571, I recollect of examining George 5S. Car- 
michael and Thomas 8S. Phillips as witnesses for the plaintiffs. 

Q. Have you a recollection of the substance of their testimony 
on that occasion? A. Well, 1 remember the fact that they testi- 

fied and some of the statements they made, independently of 
74 any me ‘morandum or reference.to a paper, but I have looked at 

the paper | hold in my hand, and more particularly at an ab- 
stract of the record in the Supreme court, which I have had in my 
possession nearly ever since, and delivered to Gen. Hawley here 
about a year ago. That I have examined in connection with it, and 
from that my memory is refreshed as to what they did testify to. | 
have also examined this paper, compared it with the abstract, as to 
their testimony. Witness further testified that he had a knowl- 
edge of the abstract at or about the time it was made for the Su- 
preme court, and used it in connection with the making of his argu- 
ment in the Supreme court, and knows that said abstract was sub- 
stantially correct. 

Q. State, according to your recollection, whether the testimony 
as given in that transcript now in your hands, is a correct and accu- 
rate transcript of the testimony actually given by those two wit- 
nesses on that trial. 
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DEFENDANT’s COUNSEL: Simply to save the point, we will re- 
new our objection, as.we did in the case of Judge Otis. 

PLAINTIFFs CouNseL: If they insist, the witness shall go 
through, and after seeing the document, state the testimony. I will 
ask him to do it. Asa matter of convenience, I rather put the pa- 
per right in rather than duplicate the testimony. 

The Court: It may be some portion of the paper would be 
objectionable. 

PLAINTIFFS’ CouNsEL: We will read the paper. 

The Court: I supposed you would call the witness with refer- 
ence to the po'nt you wished to prove. 

PLAINTIFFS’ CouNsEL: I will prove the entire evidence, what 
they testified to, but when we read it, that part can be excluded 

which is objectionable. 
75 DEFENDANT'S CouNnsEL: I wish to save Mr. Goudy’s time 
and Mr. Edsall’s time, but I must make the objection and save 
the point. Then he can read what he wants to, when it 1s ad- 
mitted. | 

The Court: Objection overruled, and exception. 

Go on. 

A. According to my rec ollection this transcript of the testimony 
in the Supreme court in the case of Carmichael & Phillips, is sub- 
stantially correct. That I can say on reading this over, and in con- 
nection with my recollection of what they testified to. 

Q. You say substantially. Are there any particulars in which 
you say it is incorrect? If so, point them out? <A. I merely want 
to say that I cannot say whether this is verbally accurate, but I know 
it is substantially correct. 

Q. And the words used by the witnessesr A. I cannot say 
they are the exact words used by the witnesses ; 

Q. But substantially’ A. Yes, I have no doubt it is, because 
it is a copy from that transcript, but still I couldn’t say that from 
memory. 

Q. You stated that you offered in evidence a_p. iper purporting 
to be a contract commencing on page 13 3+ I believe it is there. Be- 
fore offering that, did you examine Mr. Carmichael with reference 
to that paper? A. Yes, sir. 

Q. What, if anything, did he testify to with respect to that pa- 
per? <A. He testified that paper was delivered to him by Mr. 
Ames at the time he made a contract for the highwines named in 
the contract. 

Q. Did he testify anything as to the signature? A. My im- 

pression is there was no question raised about the signature at 
76 ail. . 
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Witness was asked to read the questions there next before 
that paper was offered in evidence, and witness said—the question 
is asked here—* Is that Mr. Ames’ writingr <A. Yes, sir.” That 
question was asked him and then the paper is offered in evidence. 
This question refers to this contract of June 9, 1870. Witness 
stated that he was connected with this litigation respecting the 
replevin suit in this court, and after it came back again. That he 
knows there was a final jadgment in this court, in pursuance of the 
decision and mandate of the Supreme court. 
Q. Do you know whether those high-wines were in fact re- 


turned, and if noi, what was done in place of re‘urning them? A.’ 


Well, all I know about that is what my clients, Phillips & Carmich- 
ael, told me what had been done with the high-wines. I think I 
gave them some advice about it, as to what they should do with 
them. 

Q. Well, they sold the high-wines in the meantime ? A. They 
so reported to me. 

DEFENDANT'S CounsEL: To Shufeld & Company? A. Yes. 

PLAINTIFF’s CouNsEL: Do you know what they did with the 
proceeds ? A. My impression is it was deposited to await the 
result. 

©. After the result was known, what was done? A. Well, 
the Bank of Commerce was satisfied as to its claim in some way. 
I don’t know personally about that, though. 


Cross--ixamination. 


Q. You don’t know but what it was done by settlement and 
77 adjustment of the whole matter? <A. I don’t know the par- 
ticulars of that. 

Q. Don’t you know, Mr. Goudy, that your clients, Phillips & 
Carmichael, were sued for this same money by Moir & Company ? 
A. I think they were. 

Q. As for their money ? A. [think they were sued for the 
money. | 

Q. Mr. Goudy, didn’t your clients, Phillips & Carmichael, claim, 
and didn’t they also testify that, in that replevin suit, they had 
never made a complete delivery of these high-wines to Mr. Ames ¢ 
A. They did. That was the point. 

Q. And therefore they were their wines, Moir & Company ? 
A. The claim in the replevin suit rested on the theory that they 
had not been delivered. 

Q. And they testitied that they had not been delivered? A. 
They testified that they took them down to the place in the after- 
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noon or evening, and went there the next morning for the purpose 
of delivering them and collecting the money, and found that they 
had been shipped. 

Q. Don’t you know, Mr. Goudy, that your clients advised Conk- 
lin & Company, from whom fifty of these barrels of high-wines 
were obtained, to bring replevin for these wines, at your office ? 
A. I think they did. 

Q. And didn’t you also, as attorney for Phillips & Carmichael, 
endeavor to get Conklin & Company to replevy these wines as 
theirs, Conklin & Company’s wines > A. I don’t know as I could 
hardly say I tried to get them to do it; | advised them that they 

might do it. 


78 Re-direct Examination. 


Q. You stated in your cross-examination that Phillips and 
Carmichael testified that they sent the wines down there to be ce- 
livered, and sent the next morning and the wines were gone? A. 
Yes, sir. 

Q. Didn't they also testify that they found nobody there to col- 
lect the pay from; A. Yes. 

Q. And that they didn’t collect the pay? A. Yes. They 
found some laborer in charge, apparently in charge, and nobody else. 

Q. Nobody else? A. No book-keeper, nor cashier, nor pro- 
prietor there. 

Q. And the wines got away without their getting the money? 
A. Yes. 

Q. Didn't they testify that they went there that afternoon—Mr. 
Phillips—twice to see to the delivery of the wines and collecting the 
pay, and couldn’t find anybody there to collect from? <A. I think 
Mr. Phillips so testified. 

The Court: What place was this? A. It was at Mr. Ames’ 
place of business on River street. 

PLAINTIFF’s CounsEL: Didn't they also testify that both Mr. 
Carmichael—first Mr. Phillips and then Phillips and Carmichael— 
went the next morning after the day of delivery? A. One of 
them went first and then came back, so the testimony was, and then 

they both went down together. From there they went to 
79 some other place, I don’t remember where, and came to my 

office and directed suit to be commenced. Perhaps I ought to 
Say in answer to these questions, that there was only a part of the 
barrels of high wines that were replevied in that suit. Part of 
them had been shipped and left the city. Mr. Phillips left immedi- 
ately for Detroit, I think, for the purpose of replevying them there, 
and they were replevied there and sait instituted there, which fol- 
lowed subsequently the decision of this case. 
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Q. The decision of the Supreme court of Illinois in the case 
here? A. Yes, sir. 

Q. And the ultimate decision of that replevin suit was the same 
as the one in Illinois? A. Yes, sir. 


Ree-cross Fixamination. 


Q. They brought that fifty barrels back and sold them also? 
A. Yes, sir: the ‘y were replevied in Detroit. They were brought 
back and so!d. 

Q. Mr. Goudy,do you remember at what time in the afternoon, 
according to Mr. Phillips’ testimony, he made, or caused to be made, 
an application for payment at Mr. Ames’ place of business? A. I 
do not remember the hour. It was before the ordinary business 
hours of that time had closed. I think they ran business at that 
time fron: about sunrise to sunset. 

Q. We have had testimony that these wines were delivered be- 
tween five and six. It couldn’t be before that? A. It was late in 

the afternoon, according to my recollection. 
SO Q. If Conklin & Co. or any of them were requested to 
bring replevin, and also to collect payment if they could before 
bringing replevin, do you know when they were to make applica- 
tion? W hen they did make application for payment? A. No, I 
don’t recollect that as to when. The time we talked about bring- 
ing the replevin was next day. 

Q. And even that next d: ty, vou were still talking about Conk- 
lin & Co. bringing replevin? A. Well, I commenced this suit 
some time during the for enoon, I think, and it was in connection with 
that. 

Q. All the government papers were not delivered, or deliver- 
able according to the custom, until the next day, were they, Mr. 
Goudy? <A. I only know from what was testified in that case. 

Q. Wasn't it so testified in that case? A. Yes, sir. 

Q. That the government papers in due course of business, 
would only come around the next mornings A. The testimony 
was that there was a custom in order to make a complete delivery, 
the government coupons showing the tax had been paid went with 
the highwines, and it was regarded as incomplete until the coupons 
were delivered. 

Q. And these coupons had not been delivered? A. No, they 
had not, and our contention was for that reason the delivery was 
incomplete. 

Q. And the inspector’s certificate was not, according to that 
custom, delivered until the next day? <A. I think it was not. 
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Q. Do you know of it being testified that the custom was as 

Mr. Lynch testified, that the bill ordinarily would go with 

Sr those papers, the bill for the wines, the bill for the payment of 
the price of the wines? A. Yes, sir. 

PLAINTIFF’s CounsEL: As I understood, it was testified that the 
wines were shipped away by Ames, before the coupons and the bill 
had been sent and the m mey collected? A. Well, before—lI 
couldn’t say that. My recollection is that Mr. Phillips went down 
there in the afternoon. Whether he went to collect the money then 
or not, I don’t recollect, but I think it appeared they had been ship- 
ped away as early perhaps as 5 o'clock or before in the morning. 
I recollect that Mr. Ames went to the bank with his bill of lading 
at perhaps half-past 8 o'clock. 

DEFENDANT'S CouNsEL: Inthe morning? A. When he got 
his money on the bill of lading and they had been shipped before 
that. 

Q. The bank didn’t open until ro, and Mr. Bell, the cashier, 
testified it was after the opening? A. Yes, but the testimony in 
that case was that he got it by half-past 5 o'clock, and we mi ide the 
point that that showed it was irregular and fraud. 

Q. Mr. Edsall has proved it different in this case, that it was 
after banking hours? A. It was before, in that case. 

PLAINTIFF’s CouNSEL: He is talking about shipments, and you 
are talking about what took place in the bank. 

DEFENDANT’s CounsEL: Do I understand you to say that these 
drafts were cashed about half-past Sr A. I understand it ap- 

peared in that case that Mr. Ames was at the bank with his 
82 bill of lading by half-past 8 o’clock. As to the precise time 
he got the money , | do not recollect. 

Q. It was not te stitie ‘din that case that he got the money at half 

past 8 o’clock? A. No, I don’t remember that. 
_ Q. It was not testified in that case at what time he did get the 
money, or his bills of lading? A. No, I don’t remember that. He 
got his money before we began suit, which was somewhere about 
11 or 12 o'clock. Something like that. 

Plaintiffs then offered in evidence and read the deposition taken 
in this case of William W. Bell, as follows: 
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Deposition of Witi1AM W. Be i, taken before Hattie A. Shinn, a 
notary public in and for the county of Cook and State of Illinois, 
in a certain cause now pending in the Superior court of Cook 
county, in the State of iinois. wherein Robert Moir, John C. 
Nicol and James Peterson, late partners, etc., are plaintiffs, and 
Wilson Ames is defendant, on the 7th day of March, A. D. 1887, 
at 11 o'clock in the forenoon, at room 34 in the Montauk block 
(115 Monroe street), in the city of Chicago, in said county of Cook, 
in pursuance of the foregoing stipulation and notice. 


There were present on said examination Messrs. Edsall & Ed- 
sall, as attorneys for plaintiffs, and W. H. Barnum, Esq., and 
John G. Reid, Esq. , as attorneys for defendant, Wilson Ames. 


Said witness being first duly sworn, testified as follows: 


8 3 Direct Examination by Mr. Edsall. 


Q. What is your name, age, residence, and occupation? A. 
William W. Bell; forty-four years old; live at Bushnell; am a 
banker. 

Q. In what county is Bushnell, how far from Chicago, Illinois? 
A. In McDonough county, about 200 miles from here. 

©. Where di ‘s you reside, and in what business were you en- 
gaged in the months of June and July, r87or A. I lived in Chi- 
cago, and was teller of the National Bank of Commerce of Chi- 
cago. 

Q. Who were then the president and cashier of that bank? A. 
b. F. Hadduck was president, and Edwin Maynard was cashier. 

Q. Do you remember the fact of your deposition being taken 
on or about May 8, 1871, in a replevin suit for fifty barrels of high- 
wines, then pending in the Superior court of Cook county, Phillips 
& Carmichael, plaintiffs, and the Michigan Central Railroad, de- 
fendant; and if so, state before what officer said deposition was 
taken, and who were present at the time? 

(Objected to as immaterial. ) 

A. I remember the deposition made in May, 1871, in that case. 

Q. Before what officer? A. Before a notary public. 

Q. Do you remember who were present at the time? A. 
Goudy & Chandler, Edwin Maynard and E. A. Otis. I think that 
deposition was taken before Edwin Maynard, who was also a no- 
lary. | 

Q. Was your deposition again taken in the same case on or 
8; about July, 18727 If so, state before what officer said sec- 
ond deposition was taken, and who were present at the timer 


WILSON AMES V. ROBERT MOIR ET AL. 


( Objected to as immaterial. ) 

A. Yes, sir, a second deposition was taken in July. 

Q. What year? A. July, 187 That was before George 
Chandler, a notary public. I[ thi é Goals and Chandler and E, 
A. Otis were present then, and [| thirk Mr. Maynard, but I am not 
sure about him. 

Q. At the time of the taking of your first deposition before Ed- 
win Maynard, notary public, were any papers presented to you and 
identified by you on such examination as Exhibit A and Exhibit B ? 
A. Yes sir. 

Q. Please state what paper, or series of papers constituted Ex- 
hibit A on said examination and referred to in that deposition? 

(Objected to as incompetent in this case to prove the character 
and contents of the deposition of the still living witness given 
in a former case. ) 

A. Exhibit A consisted of a draft of Wilson Ames for twenty- 
eight hundred dollars ($2,800.00). Shall I describe the draft? 

‘Q. Yes, describe the draft. A. <A draft of Wilson Ames for 
twenty-eight hundred dollars, to the order of Edwin Maynard, 
cashier, dated July 18, 1870, drawn on W. S. Miller & Co., 72 
Broad Street, New York, with a bill of lading attached and pro- 
test of the draft; the bill of lading for fifty barrels of highwines. 

The bill of lading for fifty barrels of highwines consigned to 
85 W.S. Miller & Co., New York, by Wilson Ames of Chicago, 

to be forwarded to the consignee or owner at New York, 
and tothe next company of carriers, if the same are to be forwarded 
beyond, for them to deliver at place of destination. 

Q. Please state what paper or series of papers constitute Ex- 
hibit B referred to in your deposition taken before Maynard? De- 
scribe them fully. 

(Objected to. ) 

There is no proof as yet of the destruction or loss of the original, 
or if they were, or if they shall be, then full copies if practicable, 
shall be given rather than a resume of their contents? A. Exhibit 
B consists of a draft of Wilson Ames of Chicago, dated Chicago, 
July 18th, 1870, for twenty-nine hundred doll: irs ($2,900.00) to the 
order of Edwin Mayni rd, cashier, drawn on W. S. Miller & Co., 
72 Broad street, New York, and a protest of the draft for non- 
payment; signed A. R. Rogers, notary public, and a bill of 
lading. 

Q. Give the date of the bill of lading and describe it, stating its 
contents? 

(Objection same as before.) 
A. A bill of lading dated Chicago, July 19th, 1870, consigned 
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to W.S. Miller & Co., New York, from Wilson Ames, fifty barrels 
of highwines to be transferred over the line, and delivered in Chi- 
cago here, to be forwarded to the owner or consignee at New 
York, and the next consignee or carriers—the same as before. 

Q. What company or corporation purported to issue this bilk of 

lading? A. It seems to be the Michigan Central Railroad; it 1s 
headed, “Grand Central Route, Michigan Central Railroad, 

86 Blue Line, Freight Contract,” signed, J. W. Barry, Sr., 
for Thomas Hopes, general freight agent. 

Q. What was the date of the bill of lading forming part of the 
Exhibit A?) A. July 18th, 1870. 

QM. And the bill of lading forming part of Exhibit B is dated 
July rgth, as I understood you? A. Yes, sir, the second is dated 
July 1th. 

Q. Please state when you first saw the drafts and bills of lading 
referred to by you as E xhibits A and B, and where you first: saw 
themr <A. I think it was the morning of July 19, 1870, at 
the National Bank of Commerce. 

Q. In what city? A. Inthe city of Chicago, at the teller’s 
window. 

Q. State who, if any one, presented those papers at the teller’s 
window at that bankr A. They were offered for deposit for the 
credit of Wilson Ames either by Mr. Ames himself, or his book- 
keeper, Mr. Kendall. When I made the former deposition my 
impression was that it was Mr. Kendali, but it might have been 
Mr. Ames. 

Q. Were the bills of lading and drafts presented together, at 
the same timer A. I think they were. 

Q. Were they fastened or attached together then, at that time? 
A. I think so, they usually are. 

Q. About what time in the day were they presented at the 
bank. A. Shortly afer the bank opened for business which was 
10 o clock according to my recollection, and my former de ‘position ; 

[ looked the matter up on the books of the bank, at the time. 
$7 Q. What was done by the bank upon the presentation of 

these drafts and bills of lading? A. They were credited to 
Mr. Ames as aregular deposit, less exchange, [ presume. 

Q. Do you know ofany check being presented at the same 
time or very soon thereafter, if so, by whom; A. Yes, sir. 
Shortly afterwards a check for six thousand dollars ($6,000.00 ) 
was presented for certification. 

Q. Drawn by whom; A. Wilson Ames. 

Q. Onthis bank? A. Yes, sir. 


Q. Go on and state fully what was done with thatcheckr A. 
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The check was payable to the order of some one whose name I 
do not recall, and did not at the time. The check was good on 
the books of the bank and was certified, and shortly after that it 
was presented for payment by this stranger, and Mr. Ames accom- 
panied him, and identified him as the proper party. 

Q. As the proper party to pay the check to? A. Yes, sir, he 
wanted currency and I paid it to him. 

Q. Were you then acquainted with Wilson Ames? A. Yes, 
sir. 

And you stated that he identified the man to whom the 
check was paid, as the proper party? A. Yes, I stated so in my 
former deposition, and as the facts were very fresh in my mind at 
that time, I have no doubt of it. 

Q. In order to make up the amount to pay this check, state 
SS whether the proceeds of the discount of these drafts was 

necessary to make up the amount? A. Yes, sir, it was. 
The check for the amount was a little larger than the total amount 
of the two drafts. 


Q. How long after the drafts were discounted was it that this 
check was presented for certification and paid? A. Only a little 
while. 

Q. Give it in something definiter A. I should think within 
an hour. I state this from my former de ‘position, when the facts 
were fresh in my mind. I am perfectly satisfied it is perfectly cor- 
rect. 

Q. Were these drafts referred to by you as forming parts of 
Exhibits A and B paid by the drawee in New York: A. They 
were not. They were returned unpaid, and protested for non- 
payment. 

Q. Is the National Bank of Commerce still in existence, or has 
it been closed upr <A. It has closed up, retired frora business 
voluntarily. | 

Q. Have you seen the papers referred to as Exhibits A and B 
taken before Edwin Maynard, since that deposition was taken, or 
since the Chicago fire of 18717 <A. I could not say whether I 
have or not. Ihave no recollection of having seenthem since then 

Q. Since what timer A. Since the first deposition was taken 

Q. Do vou’ remember whether that was before, or after the 
Chicago fire of 1871? A. The first deposition was before the 

fire: the second one was after the fire. There is nothing 1 
8g the second deposition to indicate that they were there at that 
time. 

(). Did you not, in your second deposition, refer to the certified 
transcript of your first deposition: 
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(Mr. Barnum objects to inquiries about former depositions. ) 
A. The second deposition refers to a certified copy of my 
former deposition. 


Cross-Fixaminaltlion by Mr. Barnum. 


Q. Mr. Bell, at the time of the presentation of these bills of lad- 
ing and drafts, referred to in your present deposition, how long had 
you been in the same position in that bank? A. About six months 
then. 

Q. During all that time were youacquainted with Wilson Ames 
and his business in the banks A. My recollection is that Wilson 
Ames had not been in business for himself that long. The firm 
had formerly been Miller, Ames & Co. Wilson Ames succeeded 
to that company, how long I can not remember. 

Q. Don’t you reme aber that Wilson Ames, in the course of 
his business immed’ ately prior to this deposit of these bills of lading 
and these drafts with your bank, had been regularly preserting 
such drafts and bills of lading or merchandise, and discounting 
draftsin the same way; A. It has been so long, Judge, I have no 
distinct recollection of anything, but in the ordinary course of busi- 
ness, I should think he had been. 

Q. He had a bank account there, didn’t he? A. Yes, sir. 
90 Q. And at different times immediately prior to this, he had 

different amounts standing to his credit, and sometimes a con- 
siderable amountr A. He had an account there, but I could not 
state whether it was great, or how the amount stood. 

Q. You don’t remember—-this was some seventven years ago, 
at leastr A. Yes, sir; he probably had six thousand dollars to his 
credit when I certitied the check. 

Q. And you would not be able to say he hadn't had as large a 


sum as that before the drafts were discounted? A. No, sir. 
Q. Or even a larger sumr A. I could not say anything 


about it. 

Q. His credit was good with the bank at the time, wasn't it? 
A. Well, I don’t know that [ could answer that. 

Q. Before he presented these bills of lading? A. Why he 
certainly had some credit there, but how good his credit was, I 
could not say. 

Q. You don’t remember now anything in the nature of im- 
peachment of his credit before that time, do you, with that bank? 
A. No, sir, I don’t think there was: I don’t remember. 

Q. You don’t now remember of any circumstance whatever 
affecting the solvency of Wilson Ames before that time, do you, 
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with your bank? <A. He was considered perfectly solvent as far 
as I knew. 

Q. Mr. Bell, speaking with reference to your experience as 

banker and teller, before and since that day, do you say there 
gI was anything unusual in the circumstance of the drawer of the 

check which had been certified in favor of the third party, 
bringing such third party along to the bank to be identified by him, 
in itself or of itself? A. It is rather rare. 

Q. Does it occur in your business? <A. Yes, sir. 

Q. Where a man may be unknown to the bank, of course 
known to the drawee of the check, you don’t think there is anything 
unusual in being identified by the drawee of the check? A. It is 
not so unusual as to excite suspicion ordinarily. 

Q. I suppose a great many persons come with certified checks 
to your counters that require identification, don’t they? A. Yes, 
sir. 

Q. The d'scount on these drafts was the same as in usual cases, 
wasn't it?) A. The usual rate of discount was charged, I presume, 
I don’t remember what it was. 

Q. Without asking you to give the contents of any document, 
or produce or again refer to any document that you may have con- 
sulted during this examination in chief, I will ask you simply to 
state whether or not you could have given the testimony you have 
given here to-day as a matter of memory, and without consulting 
any papers you have consulted? <A. I could have given the sub- 
stahce; I could not have given all the details; I remember the facts 
very well; have often spoken about it. 

Q. At the time referred to, your bank did business with other 

distillers, and other distillers had accounts there, and made 
92 deposits of bills of lading and drafts against the samer A. 

We had accounts with other people doing the same kind of 
business. 

Q. It was quite usual for bills of lading and drafts drawing 
against the goods wasn’t itr A. Yes, sir. 

Q. Do you know from your familiarity with the bank, at and 
prior to that time, for how longa period Mr. Wilson Ames, or any 
firm to which he belonged, had been doing banking business with 
your bank—with that bank? A. They had been doing business 
for some time—I couldn’t state exactly how many months without 
referring to the books. I went there as teller in Janu: iry preceding, 
and the firm that Wilson Ames succeeded may have had an ac- 
count there at that time, or may have opened it afterwards. 
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Pee direct Examination by Mr. Edsall. 


Q. Do you intend to swear that Wilson Ames had six thousand 
dollars on deposit there, in addition to the proceeds of these drafts 
discounted, in the month of July, the 19th day, 1870? A. No, sir. 
Q. But the proceeds of the drafts made upthe amount? A. I 
stated that he probably had six thousand dollars ($6,000) to his 
credit when the check was certified. If he did, it was the proceeds 
of these two drafts. As a matter of business if he was a good cus- 
tomer, and he lacked a hundred or two hundred dollars, we would 
have paid the check, perhaps. 

93 Q. Do you remember the fact of hearing of Wilson Ames’ 
failure immediately after this? 
(Objected to as immaterial and irrelevant.) 

A. I heard of it shortly afterwards. 

Q. How soon afterwards? A. I couldn't state, it may have 
been one day and may have been a week; I had not heard of it at 
the time I[ discounted the drafts. 


Ree-cross Eixamination by Alr. Barnum. 


Q. Are you able to state positively, as a matter of memory, 
Mr. Bell, o r positively in any manner, that there wasn’t still a bal- 
ance to the ght of Mr. Ames after the payment of this certified 
checkr A. I cannot state how the account was .on the books 
after the check was paid. 

Q. Then vou couldn’t state that he had not some remaining 
funds therer A. No, sir. If he had any balance it was only a 
small amount; he may have had a small balance there. 


Pee-direct Examination by Mr. Edsall. 


Q. When you say small balance what do you mean? How 
much?r 
(Objected to unless he can state fully, without conjecture. ) 


A. My recollection is, that the six thousand dollar check 

94 that he drew was for all Of the amount of his balance at that 
time. 

. Mr. Epsati: Please state how the bill of lading forming a 


vat a Exhibit « A” referred to by you was signed? 

(Objected to by defendant because the deposition has been 
already closed, and adjournment only had to type-write it, 
and also because it is not properly re-direct. ) 

A. Itis signed J. W. Barry, Sr., for Thomas Hoppes, general 
freight agent. 


W. W. Bett. 
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Defendant by his counsel stated that we object to all this testi- 
mony on the same grounds as we objected to the testimony of Judge 
Otis and Mr. Goudy, that in proving fraud it states matters which 
do not relate to the making of the contract, but to the delivery of 
the goods and the shipment after the contract was made. 

(Objection overruled by the court, and exception by the de- 
fendant. ) 


Epwin MAYNARD, a witness for plaintiffs, being duly sworn, testi- 
fied as follows: 


During the summer of 1870 1 was cashier of the National Bank 
of Commerce of this city; B. F. Haddock was president of that 
bank, and: W. W. Bell was teller. Mr. Haddock is dead. The 
bank went into voluntary liquidation and closed up. While I was 
cashier of that bank in June and July, 1570, | knew Wilson Ames. 
He had an account at that bank in June and July of that year; I 
recollect the last transaction he had in the bank in the way of mak- 

ing deposits or drawing checks. 
95 Q. State what it was? 

COUNSEL FOR DEFENDANT: This goes in subject to our objec- 
tion. We object to a transaction subsequent to this paper and sub- 
sequent to the purchase of these wines. 

‘The Court: Well, he may answer. 

A. It was a depos:t of s ome drafts, two drafts, I don’t recol- 
lect whether they were both deposited at the same time, or whether 
one was deposited at one hour and the other at another, but they 
were drafts that were drawn against some shipments of high-wines 
to New York. One was for 2,500 dollars and the other for 2,900 
dollars. That was the transaction, depositing those drafts and hav- 
ing them placed to his credit. 

Witness further testified that bills of lading for those shipments 
of wines, accompanied the drafis, were attached to them; cannot 
state the date of that transaction; think that was the last deposit he 
made in the bank; think that was the last transaction we had with 
him; heard of his failure in business after this deposit, think it was 
the next day after; as [remember about it, this deposit was the last 
transaction before his stopping business. 1 was examined as a wit- 
ness in a replevin suit brought by firm of Phillips & Carmichael 
against the Michigan Central Railroad Company for fifty barrels of 
these wines: I don’t remember when it was tried, but I remember 
the case and that I was a witness, and was examined in regard to 
this same deposit of those drafts; I cannot tell who presented these 
drafts at the bank for discount. Mr. Ames sometimes deposited 
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himself and sometimes his book-keeper. Which one it was that 
96 brought these in I cannot say. I don’t know anything about a 

check being drawn for the amount embraced in those drafts, and 
perhaps a little more, soon after; as cashier, I would not necessarily 
have anything to do with such a check—the teller would be the 
man to attend; this replevin suit concerning the wines was finally 
determined in favor of the bank: the drafts which Ames had dis- 
counted at the bank, were returned protes'ed—they were not paid 
by any one. 

DEFENDANT’S CouNsEL: The wines did not goon? A. The 
wines were stopped on ine Way. 

PLaintire’s CounseL: Afier this suit was disposed of, was the 
amount of the drafts aid by any one; and if so, by whom, to the 
bank? <A. I cannot say w hether the amount of the drafts was 
paid. The award, whatever it was, of that case against Phillips & 
Carmichael was paid to the bank. Phillips & Carmichael paid 
sum of money, whatever it might have been, | do not remember 
the amount. 

Q. The amount that was the proceeds of the sale of the wines? 
A. Yes; practically the amount of these drafts. 

Q. That Phillips & Carmichael paid to the bank, after the re- 
plevin suit was finally determined in this court against them? A. 
Yes, sir. 

Q. They paid it to the National Bank of Commerce on account 
of the claim arising by virtue of that suit? A. Yes, sir. 

©. And the Nati tional Bank of Commerce claim was based on 

those drafts: A. Yes, sir. 


97 Cross-E- xamination. 


Q. You stated that the amouct of money paid over was prac- 
tically the amount of money due to the bank of these drafts, didn’t 
your A. Yes, sir. 

©. Was it more or was it less? A. Well. I cannot tell from 
recollecuon, and I do not Know whether I can find the entry 
showing just the amount paid. 

Q. Then you realiv do not know whether it was more, or 
whether it was less? A. No, sir: ldo not. It was in settlement 
of the suit according to the verdict, whatever it was. 

Q. This was paid from the proceeds of the sale, private sale 
to H. H. Shufelt & Co. of the wines in controversy, was it not? 
A. Ido not know, sir, how it was paid. 

Witness, on his further cross-examination, testified that he has 
no recollection of ever knowing anything about the sale of the 
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highwines to H. H. Shufelt & Co., or about the deposit in bank of 
the money received on such sale; that he had known Wilson Ames 
us banking at that bank prior to that transaction, only a short time 
—should say two or three months. I had only been here a short 
time myself. 

Q. Did he have a large bank account at your bank from time 
totime? A. Well, it was not a very large account. He had 
drafts larger than this one at times that he deposited. 

Q. There were drafts larger than this one at times? A. Yes, 

sir. | 
8 Q. Was it a frequent occurrence that he drew drafts against 
bills of lading, against shipments? A. My memory would be 
that he did not very often make shipments of highwines in large 
quantities, usually they were smaller amounts. 

Q. He did someti nes, didhe? <A. Well, I cannot say whether 
he ever did or not, Eastern shipments. 

Q. Did shippers of highwines generally, who banked with you, 
draw drafts against shipments? A. Usually; yes, sir. 

Q. It was a customary and common transaction, was it not? 
A. Oh, yes. 

Q. Do you not remember that on the day previous to the day 
you have been asked about by Gen. Edsall, Mr. Ames drew drafts 
against another large shipment of fifty barrels? A. Not one of 
these two, do you mean, sir? 

©. No, sir. Neither one of these two, a different transaction 
entirely? A. Ido not know, sir. I do not recollect anything at 
all about it, and I have not looked to see if I could find anything 
about it. 

PLAIntIFF’s CounseEL: That is nothing that I examined about, I 
do not care to be objecting, but I have not examined about any other 
drafts. 

DEFENDANT'S CounsEL: I want to show that there was nothing 

phenomenal, exceptional or suspicious about this transaction; 
99 «that it was the same course that had been pursued all the time. 
The Court: I think he may answer about that. 

Q. You do not remember, Mr. Maynard, how that is? A. 
No, sir. 

Q. You were cashier of the bank at that timer A. I was. 

Q. Was Mr. Ames’ credit with the bank good then and there- 
tofore? <A. It was good at that time. 

Q. He had the reputation with you of being a solvent man? 
A. Yes, sir. 

Q. A successful business man? <A. Yes, sir. 

Wi ness testified that he knew both Phillips and Carmichael; do 
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not remember to have talked personally with either of them in 
reference to the bank claim against these wines; think that matter 
was attended to by the President altogether, who is now dead-— 
died in 1871. Think about December rst. This transaction was 
under his charge more particu'arly. 


. 


Ouiver H. Horton, a witness for plaintiffs, being duly sworn, 
testified as follows: 


I had connection with that replevin suit of which the former wr- 
nesses have testified, and appeared formally for the Michigan 
Central Railroad Company, but in fact for the National Bank of 
Commerce of this city; | participated in the trial of that case; it 
subsequently went to the Supreme court. I took it there for the 

side I represented. I hada part in the preparation of the 
109 abstract, and the briefs for the Supreme court—also with the 

bill of exceptions whch was made a part of the record sent to 
the Supreme court in that case. Mr. Goudy, on the part of the 
plaintiffs in that suit, offered in evidence a paper purporting to be a 
contract in reference to the sale of highwines. The contract was 
with a man by name of Ames. } 

The same transcript from the Supreme court, already referred 
to by other witnesses, was handed witness and his attention 
called to the document commencing at the bottom of page 13 
thereof, and after witness had examined same he was asked: 

Q. Will you state what if anything to your knowledge and re- 
collection that is a copy of? 

DEFENDANT'S CouNsEL: We make the same objection here 
that we made befo:e to the testimony. 

The Court: He may answer: 

A. I belteve it to be a copy, sir, of the contract introduced in 
evidence upon the trial of that case by the plaintiffs. 

The witness testified further that he had examined hurriedly and 
since he came into the room, the portions of that transcript which 
purport to contain the testimony given by the witnesses George S. 
Carmichael and Thomas S. Phillips; probably there were 
things stated by them that I cannot from recollection recall or state; 
but | think I could give the general substance of it. By reference 
to that paper, or any other paper that I know to be correct. I think 
I can give the substance of their testimony on that occasion. I think 
that the testimony as contained in the transcript, purporting to be 
the testimony of George S. Carmichael and Thoinas S. Phillips, is a 
literal transcript of their testimony as taken by a stenographer 
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ror at the time. I think that independently of this transcript, I 
can recollect the substance of their testimony. I was quite in- 
terested in the case, so that it is pretty well fixed in my memory. I 
think that I, in connection with Judge Otis, prepared the abstract 
in that case in the Supreme court. 
* * * * * 
102 PLAtnTiFF’s CounseL: The contract I will state, is em- 
braced right in the body of Carmichael’s testimony, and might 
as well be read together as it stands there. We will commence with 
reading George 5S. Carmichael’s evidence on page 13, and read 
from said transcript as follows: 


** GEORGE S. CARMICHAEL, one of the plaintiffs, having been duly 
sworn, was examined in chief by Mr. Goudy, and testified as 
follows: 


“Q. Are you one of the plaintiffs in this suit? A. I am. 

Q. What is the style of the firm? <A. Phillips & Carmichael. 

Q. Who are your partners? A. William M. Phillips and 
Thomas S. Phillips. 

Q. Have you any knowledge in regard to the contract made be- 
tween Robert Moir & Co. and Wilson Ames for some highwines? 
A. Yes, sir. 

Q. Please look at this paper and state whether or not that 

is the contract? | 
103 (Handing witness paper.) Is that Ames’ writing? A. Yes, 
sir. | ’ 

The counsel for the plaintiffs then offered in evidence the con- 
tract dated June g, 1870, as follows: 
* * + . * 

104 ‘ Wilson Ames, successor to, office of Miller, Ames & Co., 

successors to Edwards and Crosby, and Edwards & Co., distil- 
lers of alcohol, spirits and whiskies, Nos. 13 and 15 River street, 
Chicago. 


+ Contract. Cuicaco, June g, 1870.” 
«| have this day bought of Robert Moir & Co., one hundred 
107 (100) barrels highwines, ‘iron bound,’ at one dollar and seven 
cents ($1.07) per proof gallon. The conditions of sale are as 
follows: 

The buyer can call from first July to twentieth of same 
month by giving three days’ notice, and if not called for by the 
20th July the seller has the privi! lege of delivering up to the end of 
July by giving three days’ notice; to be delivered in fifty barrel 
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108 lots. To insure the fulfillment of this contract a margin of 
three hundred dollars will be put up by both parties. (Rev- 
enue stamp canceled. ) 
(Signed ) Witson AMEs.” 


Then it goes on: 

“ Question. That notice or call, if any, was made under that 
contract—” 

CouNseEL FOR DEFENDANT Ames: One moment, please. I 
move to exclude that paper .on the ground that it shows upon its 
face that it was not binding upon both parties mentioned at all. It 
was merely a privilege secured to Moir & Company, which they 
could avail themselves of or not, could deliver or not, and could 
call for pay or not. It was not binding when it was made. 


The Court: The motion 1s overruled. 
(Exception by defendant. ) 
PLAINTIFF’s CoUNSEL: (Reading.) That notice or call, if 


any, was made under that contract as far as you know? A, 
Three days’ notice. 

Q. Was the call or no'ice given under that contract? A. Yes, 
sir. 

Q. By whom? A. By Ames. 

Q. Towhom’ A. To our firm in the name of Moir. 

Q. Were you acting at thit time in the name of Moir? A. 
Simply as his agent. He was selling wines as a distiller, and we 
were acting as his agents to see the contract carried out here. He 
had his office in our office, and when he was not here we acted for 
him. 

Q. Were you acting for compensation, or gratuitously? A. 

109 Well, in this transaction we did not expect any compensation. 

We were merely carrying out the contract w hich he had made 
individually, and we were doing it as a matter of favor.” 

Q. The call, you say, or notice, was given to you? A. Yes, 
sir. 

Q. For Moir? A. Yes, sir; Mr. Moir directed Mr. Ames to 
make the call on us, provided he was not here at the time when he 
made the call. 

Q. What steps did you take to answer the call? A. At the 
time the ca'l was mide [I told Mr. Ames that Mr. Moir, who was a 
distiller, had had his wines burned up, that he intended to deliver 
on this sale, and that if he required us to deliver the wines under 
the sale, we would have to go in the market and buy them and 
deliver them; but rather than do that we would settle with him on 
the market price, and I told him that we would even allow him 
from a quarter to half a cent rather than go into the market and 
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buy them. He replied that he wanted to rectify these wines, and 
that he required us to deliver the wines 

Q. How much was called for under the contract? A. One 
hundred barrels was called for. 

Q. What was the business of Moir & Co.? A. They were 
distillers at Oquawka, Illinois. 

Q. Where was your office to which you have referred? A. 
Our office was at No. 27 Exchange Place in this city. 

Q. Now you may proceed. You have told what Mr. Ames 
said to you. What further steps did you take to supply the high- 
wines? A. We went into the market and gave an order to a 

broker to buy on account Moir 1oo barrels of wines—Mr. 
110 Ford. That was on the 18th. He called for them, I think, 

on the 15th, to be delivered on the rSth of July, 1870. And 
on the 18th on ’Change in the morning we gave an order to Mr. 
Ford to buy 100 barrels of wine. During ’Change Mr. Ford 
stated that he had made arrangements for the purchase of them— 
fifty barrels from Conklin & Brother, and fifty barrels from Thomas 
Lynch’ & Co. 

Q. Did you, personally, see either or both of these partiesr A. 
I saw both of the parties after I was notified that they would sell 
each of that fifty barrels and stated- 

Q. You need not tell the conversation. Did you make a con- 
tract for the purchaser A. Yes, sir. 

Q. With whom? A. With Conklin for fifty barrels—J. C. 
Conklin & Co., and with Thomas Lynch. & Co., for fifty barrels, 
to be delivered that day. 

Q. What was the description of the property you bought from 
Conklin Bros.? A. They were iron-bound barrels, distilled by 
Conklin here, Conklin & Bros., and marked as being distilled by 
them 

Q. Was it marked by the firm or by one of them? A. Well, 
I think that— 

Q. Let me show you a coupon in connection with them. 
(Handing witness coupon.) A. Yes, sir; this is a lot of wines 
bought. This is the coupon which described the lot of wines 
bought of Conklin. 

Q. Were the barrels of highwines purchased of Conklin and 

Lynch the same that were replevied by you and the other 
111 plaintiff in this suit? A. They were. 

Q. Which lot was replevied in this suit? A. The fifty 
bought of Conklin. 

Q. Did you receive the highwines of the sheriff? A. Yes, sir. 

Q. On the 18th of July, at the time these angpranes were pur- 
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chased by you to be delivered to Ames, what was your information 
or knowledge with regard to his circumstances? A. We didn’t 
know anything about the responsibility of Mr. Ames. We only 
knew that he was engaged in business here. 

Q. You say you supposed him to be solvent? A. We sup- 
posed him to be solvent. 

Q. Was there any facts came to your knowledge that led ‘you 
to doubt the solvency at that time? A. There was not until after 
the wines were purchased. 

Q. When did you first get any information to lead you to think 
he was insolvent? A. On the next day, the Ig'h. 

Q. What information did you get then—I will ask you whether 
he was solvent or insolvent at that time? A. He was insolvent, 
we ascertained. 

Q. Did he cease doing business—or first I will ask you what 
business he was engaged in? A. He was engaged in the whole- 
sale liquor business and rectifier of spirits. 

Q. Did he cease doing business. and if so, when? <A. He did 
so, on the following day, on the 19th; the sheriff took possession 

of his est: :blishment on River street. 
112 Q. Did you know anything in regard to his receipts and 
other shipments of other high- wines then, that is, about that 
timer A. Yes, we knew that he shipped— 
(That seems to be objected to; that is all there is of that an- 
swer.) 

Q. Now, you may state what knowledge you obtained in re- 
gard to his solv ency, how you obtained it, and what it was? A. 
Well, we went to Ames’ place of business the next day. We were 
there early in the morning, about g o'clock, to tender these wines 
and collect for them, and we could not find him. We asked for 
the hook-keeper and a man there 

The Court: Who are we? Do you mean yourself personally? 
A. I was there personally. There was a man sitting in the office. 
He said he didn’t belong there; I asked him for some one in charge, 
and he could not direct me to anybody in charge. And I went 
back into the back end of the s'ore and found a laborer there hand- 
ling wines; he was there receiving or delivering to a dray, and I 
asked him where Ames was, and he said he couldn’t tell where he 
was; he hadn't been there that morning. I asked him where he 
lived, and he said he didn’t Know; that his family had gone east a 
few days before that, and Ames was living at some hctel; he 
couldn’t tell which hotel; and I asked him about the book-keeper, 
and he said the book-keeper was not there. Then I asked him 
where the wines were—this lot of wines. He couldn’t give me any 
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information about them, but he said that they had been shipping 
wines the afternoon previous and that morning, and that they 

113 might have been shipping that lot. I asked him by what road 
they had been shipping, and he said by the Michigan Central. 

Then we went to the Michigan Central and found this fifty barrels 

of wines which we bought of Conklin at the depot. We came 
back from there in a few minutes, and the sheriff was then in pos- 

session of Ames’ store. | 

The officers there had taken charge and had closed up the store 
and were in possession. That I think was between ten and eleven 
o'clock. We tried to find Ames on that day; we could not find 
anything of Ames at all. 

Q. Has he ever been in business or resumed business since? A. 
I understand not. 

Q. At what time of day was this suit conmenced? A. This 
suit was commenced immediately on coming from the depot, be- 
tween 10 and 11 o'clock. 

Q. You said you found the fifty barrels purchased of Conklin 
in the depot. Where were they? A. They were in a car at the 
depot, loaded in a car. 

Q. Was you informed, or did you learn before this suit was 
commenced, of any cla'm to these wines by any other person than 
Ames? <A. _ I didn’t know anything about any other claim. 

Q. What information, or what knowledge rather, have you in 
regard to the delivery of wnes on the 18th of July last at Ames’ 
store, other than these? <A. Parties have told me that they de- 
livered— 

Q. You need not tell what others told you. Didn’t you see 
other wines there? A. Yes, I saw lots of wines there at the time 

I was there. 
114 Q. Were vou there on the r8thr A. I was not there on 
the 18th. 

Q. The morning of the 19th? A. The morning of the rgth. 
The floor of the store was covered with wines about as thick as 
you could roll the barrels together. 

Q. Did the firm of Phillips & Carmichael pay Conklin Brothers 
for the fifty barrels bought of them? A. They did. 

Q. For whom did you make the payments? A. We made 
the payment for Mr. Moir, and he paid us. We drew a draft on 
Mr. Moir for the amount we paid, which draft he paid. 

Q. Did you receive pay from Ames? A. We never have re- 
ceived anything from Ames on account of this, except the margin 
that he deposited in our hands when the contract was first made. 

Q. What was the contract in regard to the payment, if any- 
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thing different from the written contract which had been produced 
here? Was there any other arrangement mader A. No other 
arrangement made. 

Q. What was the terms of payment? A. Cash on delivery. 

Judge BArNuM: We object to that question and answer, be- 
cause if this is a written contract it will have to speak for itself. 

Mr. Epsatt: We concede that the court will construe the con- 
tract. 

Judge Barnum: I don’t concede anything; I merely make this 
objection. You concede that it ought to be stricken out, do 

your 
115 Mr. Epsaui: He is just asked the question, if there was 
any other agreement than that written in the contract, and he 
says there was no other. 

Judge Barnum: I object to the question and answer, and move 
that they be stricken out on the ground that the private opinion of 
the witness as to what terms the sale was made upon is not admis- 
sible under any circumstances. It calls for his opinion. 

Mr. EpsaLt: You concede that the written contract 1s a ques- 
tion for the court to construe? 

Judge Barnum: We do not, necessarily. 

Mr. Epsaut: Well, if you do not concede that it is for the court 
to construe, I shall insist upon its being in there. 

Judge Barnum: I say that the witness cannot be permitted to 
say what in his opinion is the effect of the contract, whether it ts 
verbal or written. 

( Motion de ‘nied by the court, and exception by defendant. ) 


PLAINTIFF’s CouNnseL (reading): Did you give directions to 
any person to ie collections: A. We did. We gave direc- 


tions to Mr. Conklin on his tiftvy, and Mr. Lynch on his fifty, to col- 
lect for them at Moir’s price when they de livered. 

Q. Did youreceive anything t! hrough Conklin Bros.r A. Noth- 
Ing was pi aid to either one of them. 

Q Did you receive the highwines that were taken by the officer 
under the replevin writ in this casey) A. We did. 

Q. What day was thatr) A. On the Igth. 
116 Q. The same day the suit was commenced? A. The 
same day the suit was commenced. 

Q. What disposition was made of the highwiness A. We 
sold the wines to H. H. Shufelt & Co, and delivered them to him, 
and delivered the coupon. 

Q. Won't you please look at this coupon and see if this is the 
one (handing witness coupon)? <A. This is the coupon describ- 
ing the wine; and this coupon we received direct from Mr. Conklin 
and delivered it to Mr. Shufelt. 
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Q. Whendid you receive that from Mr. Conklin? A. We 
received it on the rgth and delivered it to Mr. Shufe't the same day. 
Q. I observe that that was filled up J. C. Conklin and Bro., and 
then Wilson Ames, and then an erasure, and H. H. Shufelt & Co. 
written in; can you explain that? A. The wines are manufact- 
ured by J. C. Conklin, who is one of the firm of Conklin & Bro., 
in Rock Island, and shipped direct to their house here, and the 
coupon is filled out in the name of their house here. When we 
purchased it and directed them to deliver to Ames, they erased the 
name of the house here and put in Ames’ name; but as the coupon 
was not delivered at all, and we called for the coupon to deliver it 
to the purchaser of the wines, Mr. Shufelt, they erased Wilson 
Ames’ name, and put in the name of the purchaser, H. H. Shufelt 
& Co., and passed the coupon over to us, and we delivered it with 
the wine to Shufelt. 
By Mr. Goupy: We will offer this coupon in evidence, 
117 dated Rock Island, Ills., July 15th, 1870, as follows: 
| No. 16. H. H. Shufelt & Co., Rock Island, Ills., July 15th, 1870. 

Bought by from J. C. Conklin, of Rock Island, 
State ot Illinois. 

50 packages highwines, contain’‘ng Wine Gln. 2109; Proof Gln. 
3226.77, and distilled by J. C. Conklin, 4th Distr. of Ills. Gauged 
by C. S. Gorman, U.S. G, 4th Distr. of Ills. 

Seriai Nos. of pack iges, 11g to 168, inclusive. Serial Nos. of tax 
paid stamps, A. 141269 to A. 1413co and A. 141328 to A. 
141345, inclusive. S-rial Nos. of rectifiers’ or warehouse stamps, 
B. 460519 to B. 460568, inclusive. 

Serial Nos. wholesale dealers’ stamps. B. J. C. Conklin, Dis- 
tiller 4th Distr. of Ills. 

‘Internal Revenue Coupon. | 


Examination of George S. Carmichael resumed by Mr. Goudy. 


11s Q. I will ask you now whether your firm has dealt in high- 

wines inthis market to any extent? A. Well, we have as the 
agent for a distillery, Mr. Moir, we handled considerable many of 
his wines. 

Q. Are you members of the board of trade? A. We are. 

Q. What kind of business are you doing? A. A general 
commission business. 

Q. Have you had knowledge with regard to the transactions to 
any extent in the buying and selling of highwines, or in the manu- 
facture? <A. I have. 

Q. Is there any general usage or custom in regard to the use 


66 WILSON AMFS V. RCEERT MOIR ET AL. 


and delivery of a government coupon— was there prior to the first 
of Mayr A. There was. 

Q. Now state what it was? A. It was required by all parties 
dealing in wines that a ccupon should accompany the delivery of 
the wires, with either the bill of lading or the account of sale or 
the invoice: and cealers weuld not receive’ wine—those, wines, 
where we have celivered, cealers would not receive them unless we 
had the coupen accc my anying them to deliver at the time. 

Q. Weuld they pay witheut receiving acoupons A. No, sir; 
they wouldn’t pay; of course they wouldn't pay anything on the 
wines without receiving a coupon, 

A. And also receiving the highwines? <A. Receiving the 
highwines, yes, sir. 

(). On the part of the seller, the usage has been to have the 
119 seller deliver the highwines and coupon and the buyer to pay 
the billy A. Yes, sir 

Q. How extensive or universal is that usageor custom? A. Ihave 
never known an excepticn in our experience where wines have 
been delivered with ut th e coupons, or where parties would receive 
and pay for wines without coupons. 


Cross--E.xamination by Mr. Hlorton. 


Q. Did you ever obtain aiy money from a bank on a bill of 
lading for highwines? A. No, sir. 

Q. Did you ever Know of any such a transaction? <A. No, sir. 

Q. Within your personal knowkdge? <A. No. 

> kee you ‘know whether with the bills of lading advanced to 
banks they take these coupons with them? A. Yes, sir; that is 
the custom, | understand. 

Q. How do you know if vou never knew of a transaction? A. 
I only know from hearsay, thev always attach their coupons with 
the bill of lading and the invoice; but we have never borrowed 
money in that way | 

Q. Was it you, 1" rsonally, that saw Mr. Conklin in regard to 

these wines and made the contract with him? A. Yes, sir. 
120 ©. What ain of day did you see himtirst? A. Well, I 
believe betw een ele en) and tweive o clock. 

Q. What day? <A. On the rSth. 

Q. Now what was the contract or arrangement withMr. Conk- 
lin? «A. When [tirst went on “Change I gave the order to Mr. 
Ford to buy a hundred barrels of wines. I suppose a short time 
after that—probably fifteen or twenty minutes—he came to me and 
said he purchased fifty of Conklin and fifty of Lynch—or rather 
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Mr. Lynch sent a man to me who said Lynch had fifty to sell; well, 
I stepped up to Mr. Conklin and told him we had been called upon 
in the name of Moir on this contract, “ buyers option,” and the 
wines had to be delivered that day in order to fill that contract. 
We then agreed upon the price, or rather the price had been agreed 
upon before between him and Mr. Ford, and I gave him the direc- 
tion about where to deliver them. 

Q. What direction did you give him? A. I yave him direc- 
tion to deliver them at Ames’ store on River street. 

Q. Whenr A. That day. 

Q. Fifty barrels? A. Fifty barrels. 

Q. When did you next see Mr. Conklin? A. The next morn- 


ing. 
Q. Did you give the same instructions to Lynch in regard to 
the delivery? A. Yes, sir. 


121 Q. Did Mr. Conklin deliver the wines that day to Mr. 
Ames? A. Yes, sir; I suppose they were delivered that day. 

Mr. Goupy: Do you know a thing about that, yourself? A. 
No; my partner w ent down there to tend to receiving ‘the wines. 

Mr. Horton: Which partner? A. Mr. Phillips. 

Q. Did Mr. Phillips tell you they were delivered? A. Yes, 
Mr. Phillips said they were received there that afternoon. 

Q. The first ime you went to Ames’ place was the next day, 
the rothr A. Yes sir. 

©. Were the wines then in his storer A. Well, I didn’t see 
the wines there, I think the wines were not there when I went 
there. 

Q. You next saw the wines in the railroad depot freight house? 
A. Yes sir. 

Q. When did you pay Conklin for these wines? A. On the 
roth. 

Q. What time of dav? A. Well, I should think about between 
eleven and twelve o'clock, it was during Change hours—I can’t 
tell exactly —it was during "Change hours, from eleven to one. 

Q. Was there anv question arose between you and Mr. Conk- 
in regard to paying for the wines at the time? A. Yes 
Q. What? A. We asxed him to replevy the wines in his 
own name, and he declined doing it; he siid he had de livered the 
wines to us on the contract, and that he didn’t consider himself liable 
to replevy-—that he would not. 
122 Q. He said that he had delivered the wines according to 
contract? A. Yes. he claimed that he delivered the wines to 
us on our purc hase. 
Q. What time of day do you say it was that you came from the 
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d: pot up to Ames’ store after taking the wines down at the depot? 
A. Immediately after 10 o'clock, it was about 10 o’clock. 

Q. Did you commence this suit before the sheriff had levied 
then on an execution against Ames’ <A. Well, I think not; the 
sheriff was in possession when we got back to the store there. 

Q. Then you are positive now that you did not commence it 
until after the sheriff levied the execution? A. Of course, we 
supposed that he had levied the execution, we understood that the 
sheriff was in possession under an execution. 

Q. Was this prior to the time you commenced this suit? A. 
Yes, sir. 

(). W hat time did you pet possession of these wines in this 
suit? A. I[ aint positive about it. I didn’t go with the sheriff, but 
it was during the middle part of the day sometime. I know it was 
after * Change”. [think thatI sold them over to Shufelt. The 
sheriff took possession of them and delivered them by our order 
right to Shufelt’s sore, or delivered them, turned them over to us 
at the depot I guess, and we, [ think, hired drays and sent them 
over to Shufelt’s store, but it was during the middle part of the 
day sometime. 

The Court: You didn’t go down with the sheriff? A. No, I 
123 didn't yo with the sheriff to the depot. 

Mr. Horton: You state you wanted Mr. Conklin to re- 
plevy theme A. Yes, sir. 

Q. That was on “Change, the tgth? A. Yes,s'r. 

Q. Did you replevy them before or after "Changer A. During 
‘Change hours. 

Q. During "Change hours: A. Well, that is, we went immedi- 
ately from Ames’ store—we went immediately to Mr. Goudy’s 
office, and left directions there to take the legal proceedings for the 
replevy, and Mr. Goudy had charge of it from that time. I didn’t 
follow it up into the sheriff's hands. 

Q. Then how d> you know what time the suit was commenced? 
A. lonly know that we gave the order to Mr. Goudy at that 
hour. | 

Q. You gave the order to Mr. Goudy then, between 10 and 11? 
A. Yes, that’s what I mean by it: I don’t know what time the 
writ was obtained. 

©. You don’t mean to state, then. that vou had replevied them 
before «’Change” do you? A. No, sir, I den’t mean that we got 
possession of them before “Change. 

Q. but that you had issued your writ before "Changer A. I 
don’t know whether it was or not. 

Q. If you had issued your writ why did you want Conklin on 
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‘Change to replevy them—if you had already replevied them? A. 
We thought that he probably could make a better title than we 
124 could. We claimed that there had not been a full deliv ery, and 
he claimed that there had been, and of course we wanted the 
party to commence the attachment, who had the best title. 

Q. And on his claim that there had been a good delivery, you 
paid him for them? 

A. Yes, we consulted Mr. Goudy about it, and he thought we 
were liable on the delivery by Conklin, and we paid him. 

The Court: Change ‘hours are from eleven to one. 

A. Yes, sir. 

Q. And that conversation with Conklin in regard to replevying 
was on Change? A. Yes, sir, on “Change. 

Mr. Horton: On the tgthr A. Yes, on the roth. 

The Court: And was that before your writ was issued? A. 
Well, I don’t know; I think it was after we first went to Mr. 
Goudy’s office; it was after we went there and left directions about 
proceeding, but I don’t Know at what hour the writ was obtained. 

Mr. Horton: At the time that you purchased these wines from 
Conklin and directed their delivery to Mr. Ames, you considered 
Ames responsible and solvent, didn’t your A. We knew nothing 
to the contrary. We had never had any business transactions with 
him, and didn’t know about his responsibility up to that time. 

Q. It was abou’ nine o’clock the tgth that you went down to 

Ames to collect the pay? A. Yes, sir. 
125 Q. You found nobody there to pay for them? <A. No, sir. 
Well, Mr. Phillips, our partner was there the afternoon before, 
while the wines were being delivered. I wasn’t there. 
Q. You wasn’t with hime A. No. 


Re-direct Examination by Mr. Goudy. 


Q. You say that Mr. Phillips told you that these wines had 
been delivered. Do you mean to say that they had been le ‘gally 
delivered to Mr. Ames , or simply that they had been left there? 

Mr. Horton: I object to his judging whether they had been 
legally delivered or not. 

The Court: The question is what Mr. Phillips said: 

A. Mr. Phillips, when he came to the office, said that the wines 
were delivered there while he was there—they were unloading the 
last of the wines between five and six: that he couldn’t find Ames 
or Ames’ book-keeper, or any one there to pay for them, and he 
requested the laborer in charge there co keep the wines, or leave 
them there till morning—that he would come there and see Ames 
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the first thing in the morning; that so far as we were concerned, 
that we received the wines there—that they were delivered to us, I 
suppose. 

Mr. Epsatit: Now, here is another examination. I do not 
know as we want it. If they desire it read. 

Judge Barnum: Ido not desire anything, but you offered it. 
126 Mr. EpsALL: This does not appear to be ma'erial in this case, 
but I have no objection at all to its going in 1f they want it. 

Judge BArNuM: You offered the whole thing at first. So you 
might as well go on with all that is relevant, all of it. 

Mr. EpsaLu: It does not have any particular bearing. 

The Court: Does this go in without objection? 

Judge Barnum: No, sir; but they originally offer the whole 
thing. } 

The Court: Do you object to what they are 
nowr 

Judge Barnum: No more than I have already heretofore ob- 
jected. 

The Court: Do you object now? 

Judge Barnum: I ‘told your Honor I objected originally to the 
whole of it; that is the only objection [ am making. 

The Court: If you object to it, that is the end of it. They 
say they propose to read it for your benefit. 

Judge BarNuM: I will read it under their offer, if it is any 
trouble. They originally offered it all. 

Mr. Epsauu: I don’t care whether it is read or not. I will read 
it if the counsel state they want it read. 

Judge Barnum: If I read it, I read it because they offer it. I 
do not read it as our testimony. 

The Court: Then it will go in subject to their objection? 

Mr. Epsau.: Yes, sir. 

The Court: This may be objectionable. 

Mr. Epsavu: I will then state that I do not regard that part of 
it as pertinent to the issues, and if they object to it, I will not read 
it. 

Judge BARNuM: We are not objecting to your reading what 

you offered originally. 


going to read 


127. Mr. Epsacu: You need not read it now unless you want to. 
The Court: Read whatever you desire subject to their ex- 
ception. 


Judge Barnum: I will read the whole of it except the hearsay 
parts. When | come to hearsay I will object. It would be like 
reading half a letter or half a will. 

The Court: They are entitled to the whole if you want it. 
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Counsel for defendant continues the reading as follows: 

“ GEORGE S. CARMICHAEL, being recalled was examined by Mr. 

Goudy and testified as follows: 

Q. Did you see Shufelt in regard to the sale of these highwines? 
A. YesI made the sale—at least I suppose I closed the sale, 
Phillips told me that the wines were delivered at Shufelt’s sidewalk ; 
I immediately went down there and closed the sale with him. 

Q. Wasthere anything said about this coupon? A. He wouldn't 
have them without the coupon; he said he didn’t want the wines 
without the coupon; I immediately went over to Conklin’s store and 
had H. H. Shufelt’s name written in there. 

©. You did it at that time? <A. I did it at that time: I went 
over to Conklin’s store, and he wrote the name in and I took. the 
coupon and the bill, right over to Shufelt’s; the wines then were on 
Shufelt’s platform outside. 

Q. Nothing done with them until you delivered? A. No, 
they didn’t want to do anything with the wines until they got the 

coupon—that 1s what they told me. 


128 Cross--i-xanunation by Mr. Florton. 


Q. You didn’t sell the wines to Shufelt until after you paid 
Conklin for them, did you? A. No, I suppose the sale was not 
closed, although from whit Phillips says he probably understood 
that they were taken at the market price; but there was no market 
price fixed until I went down there. 

Q. That was after you paid Conklin for them? A. Yes, sir. 

Q. When you paid Conklin for them that coupon was filled? 
A.  ¥ou oh 

Q. And that coupon was made out to Wilson Ames? A. Well, 
Iam not sure; I had H. H. Shufelt written in there. 

Q. In place of whose name? A. I suppose in place of Wil- 
son Ames. 

The Court: There is no doubt about that. 

Mr. Goupy: I will ask Mr. Carmichael one more question: 

Q. The question is, whether Mr. Conklin insisted on payment 
before you were to have the wines in any way—w hether it was to 
be paid in advance? A. He required me to pay for it at that time. 

The Court: On the 18th when you bought the wines—whether 
anything was said then? A. Oh, yes, he said at the time, he would 
hold us responsible for the payment, | told him of course we would 
hold ourselves responsible for the payment. 

Mr. Goupy: And when you met at my office, did he not say 
129 that he would take you for the payment? A. Yes, sir. 
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Q. And you told him you would pay it? A. Yes, he 
said he held us responsible for it and required us to pay it. 

Q. And you told him you would pay it? A. Yes, we de- 
cided to pay it. 

Mr. Horton: The sale to you by Conklin was made in the 
usual transaction of business, wasn’t it, on "Changer A. Well, it 
was a little different because we purchased in the name of Moir: 
we don’t generally purchase in another party’s name, but this sale 
was m: de by Moir individu: lly. 

Q. I don’t mean as to the parties, but as to the terms and man- 
ner of sale; a sale cn "Change is a cash sale,isn’t ii? = A., No. 

Q. Generally considered so? A. Goods are delivered gen- 
erally to us, when we purchased goods, and we pay on their de- 
livery; but here we asked him to deliv er to another party, and he 
said he would hold us responsible. 

Q. Do you usually pay on delivery? A. We do, an 

Q. At the time goods are rolled into your warehouse? A. 
Well, we have no warehouse, and don’t receive wines in that way: 
but the delivery of grain and everything of that kind we pay on de- 
livery. 

Q. What do you mean by on “delivery”? A. When we re- 
ceive a warehouse re ceipt for grain we always check for it. 
130)=60- Qs Suppose there is an actual delivery of the goods— of the 

property and not by any papers’ A. Well, there ‘i is very |it- 
tle of that sort that we do. 

Q. Isn’t it done so with highwines? <A. Yes, sir. 

Q. That’s the way its done altogether with highwines, isn’t 1; 
if the wines are delivered in the afternoon, are not the bills pre- 
sented the next day? A. We generally present them the same 
day we deliver them. 

Q. Isn't it customary to present the bill the next day when they 
are delivered in the afternoon or evening? <A. If they are de- 
livered at the close of business hours, | suppose it wou'd be cus- 
tomary 

Q. If they are delivered after the close of business hours at one 
o'clock, isn’t it customary to present the bill the next day? Isn't 
that the custom now of doing business with highwines: Be ae 
can’t say outside of our own experience in the matter 

Q. Isn't that your experience then? A Our experience iS, 
we always collect the same day if we can, that they are delivered. 

Q. Isn’t it your experience where you buy wines that are de- 
livered in the afternoon or towards night, that the parties present 
their bills the next day for payment? A. Well, sir, [I can’t say 
that itis. I think our custom ts always to collect the same day if 

we can do it within business hours. 


(e 


WILSON AMES V. ROBERT MOIR ET AL. 73 


— 


31 Q. What do you call business hours? A. Well, up to 
5 o'clock. 
Counsel for plaintiffs then read from said transcript the testimony 
of ‘I. S. Phill'ps, as follows: 
T. S. Putuips, one of the plaintiffs, having been duly sworn was 
examined in chief by Mr. Goudy and testified as follows: 

Q. Are you one of the plaintiffs? A. Yes, sir. 

Q. Did you go to Wilson Ames’ business house on River street 
the 18th of July? A. I did. 

Q. What time of day? A. Well, it was from + to 6 o'clock. 

Q. Can you fix the time any more definite than that? A. I 
could not. 

Q. Was you there more than once? A. I was there twice. 

Q. Fix the time as nearly as youcan? <A. Well, I think one 
was somewhere between 4 and 5 o'clock, probably half past four; 
the next time I was there between 5 and 6. 

Q. - What did you go there for? A. I went there for the pur- 
pose of tendering Mr. Ames 100 barrels of highwines for account 
of Moir & Co. 

Q. Did that include the fifty barrels purchased from Conklin 

now 1n question? A. Yes, sir. 
132. Q. Dzid you find any of these wines purchased of Conklin 
there the first time you went? A. I did. 

©. Were they all there at that tine? A. Well, no, sir. 

Q. The second time that you went were they all there? A. 
Well, I think they were delivering the last of them when I was 
there? 

Q. You say “they,” who was doing it? A. The teamsters. 

Q. Did you find Mr. Ames there? A. No, sir. 

QM. Eithertimer <A. No, sir. 

Q. Did you find any clerk or book-keeper? <A. No, sir. 

Q. Who did you tind? <A. I found a laboring man there 

Q. Did you endeavor to ascertain where Ames or his clerks 
were? A. Yes, sir. 

Q. Did you get any information about tt? A. They didn't 
know—the men in charge didn’t seem to know where they were. 

Q. How long did you remainr A. Qh, | remained—I was 
probably there for an hour, the first time, and about half an hour 
the last time. 

Q. What time did you leave the last time? A. Well, at pretty 
near 6 o'clock. 

Q. Did you make any tender of the wines to anybody? A. 

No, sir. 
133, Q. Nobody to make them tor A. I simply remarked to 


a7 % 
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the man that I would leave those wines there until morning-—I 
wanted to collect for them before I delivered them—I would be 
there in the morning—told him to tell Mr. Ames that I would come 
down. 

Q. Did you go there the next dayr A. Yes, sir. 

Q. Whattimer A. -It was about g o’clock. : 

Q. Anyone go with your’ A. Not the first time, no, sir. 

Q. What did you go there at that time forr A. I went there 
to make the tender. 

Q. Whodid you find there thenr A. I found this same man. 

Q. Did you make any tender? <A. I didn’t find Mr. Ames, I 
couldn’t do it. 

Q. Where did you go then, or what did youdo?r <A. I came 
back to the office and told Mr. Carmichael—to use my own ex- 
pression—-I thought there was a “ nigger in the fence.” 

Q. Whatthenr A. Heg 
down there together. 

Q@. What time was that? A. Well, that was in the neighbor- 
hood of g o’clock. I was there but a short time, and came right up 
tu the office, and Carmichael got into the buggy and we drove right 
back. 

Q. What did youdothen? A. We didn’t find the wines 

134 there; we asked the man in charge where they were, he said 

he didn’t know —they had been shipping some wines—sending 

some to the depot; we asked him what depot; he said Michigan 

Central; we immediately went down there and found fifty barrels 

that had been shipped. One car-load had just been gone. It hadn't 
been gone fifteen m nutes. : 

Q. Were those wines now in question replevied in this suit the 
wines that you foundr A. Yes, sir. 

Q. What did you do then, after you found these wines at the 
depot? A. Wecame back to Mr. Ames’ store, and found the 
sheriff in charge. 

Q. What then? A. Then we set to work replevying the 
wines—went right to your office. 

Q. You made the complaint—made the affidavit in this case? 
A. Yes, sir. 

Q. When you paid Conklin for these wines did you receive that 
coupon (handing witness coupon)? A. Yes, sir, this was attached 
to the bill. 

Q. Did you receive it at the same timer A. Yes, sir. 

Q. When was that payment mader A. The payment was 
made about 12 o'clock, | should think. 


Q. What day? A. On the tgth. I know we went from> 


‘Change. 


rot in the buggy and we both went 


| 
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Q. Did you have a conversation with Mr. Haddock, president 
of National Bank of Commerce, about the advance of money? A. 
Mr. Haddock came to our office to see about the matter 


Cross-£ xamination by Mr. Horton. 


135 Q. What did you say you went down to Ames’ place for? 
A. Tomake a tender of these wines. 

(). vor any other purpose? A. No, sir 

©. Just simply to tender them: A. Simply to tender them 
and deliver them. 

Q. Did you go to collect your bill? A. 1 intended to go right from 
there to Conklin, and see that the bill was collected, but I couldn't 
tind Ames to deliver the wines to, and, therefore, I didn’t go. 

Q. You had no bill with you? A. I had no bill with me. 

Q. You was there simply for the purpose of formally tender- 
ing them tohimr A. Yes. 

Q. And then of going to Conklin-—getting the bill and collect of 
them? <A. And collect of them. 

Q. When this coupon was delivered to you it was made out to 
Wilson Ames, wasn’t it? A. I don’t know whether it was made 
out to Wilson Ames or Shufelt; the highwines had already been de- 
livered to Mr. Shufelt, when they were paid for. 

Q. Had they been delivere d to Shufelt before 12 o’clock that 
day’ A. About 12 o'clock that dav I went from Mr. Goudy’s to 
the sheriff’s office——then I took the sheriff right from the office, got 

in the buggy and went down and had the wines up there in 
136 fifteen minutes. 

Q. You went from the sheriff's office to the depot and had 
them up to Shufelt’s in fifteen minutes? A. I took them on five or 
ten drays, I got the drays at the corner of S. Water street, and 
Wabash avenue, and just told them to follow me, they all come in 4 
string. 

Q. Isn't thit fiftees minutes rather figurative? A. Well, it was 
done pretty quick; then we came back and met these gentlemen on 
‘Change and paid them. 

Mr. Goupy: Then you started at 4 or § o'clock for Michigan 
and captured the others? A. Yes, sir; took the first train for De- 
troit. 

Mr. Horton: At the time you delivered the wines to Shufelt, 
did you deliver the coupon with them? A. At the time I delivered 
the bill. 

Q. At the time you delivered the wines, did you deliver the 
coupon? <A. I didn’t goto Shufelt’s myself, I sent the wines up 
there. 
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Q. You don’t know when the coupon was delivered to Shu- 
felt of your own knowledge? A. It was delivered with the bill. 

Q. Well, was the bill then delivered with the wines? A. Not 
right away. I don’t remember when our book-keeper went with the 
bill—that | couldn’t tell you. 

Q. It was not until after the wines were delivered, was it? A. 
No. 

The Court: Then the wines were probably sent to Shufelt’s 
place before you had any bargain to sell them to hime A. I sent 

them right up there. 
137. Q. Before seeing him at all? A. I saw Egan; Egan told 
me to send them; said I, * 1 am going to send some highwines 
here,” said he, * well, send them along.” 

Q. But no bargain to sell them to him had been mader A. 
Well, I don’t recollect about that—TI couldn't tell you. 

Mr. Gouvy: Where did you leave them? A. In Shufelt’s 
store. 

(). Where—-on the sidewalk, or inthe houser A. On the side- 
walk. When I came back from the depot after I got the last load 
off, they were rolling them in. 

Q. Isn't it a fact that you hadn't sold them to Shufelt after all? 
A. Shufelt said he would take them at the market price. 

Q. ‘That was all that was said, wasn’t it? A. That was con- 
sidered a bargain. 

Counsel for plaintiffs in this case next offer and read in evidence 
the de position of John C. Nicol, as follows: 

Joun C. Nicor, called as a witness, testified as follows: 
(Mr. Retp, counsel for the defendant objects to the taking of the 
deposition of this witness, on the account of the failure to 
comply with the requirements of the statute in that regard. ) 


“ 


Direct-E-xamination by Mr. Edsall. 


—_— 
a 
A 
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Q. Whatis your name: A. John . Niol. 

Q. What is your age and residencer A. My age was sixty- 
two last November; residence Chicago, Ilinois. 

Q. What is the condition of your health and has been for several 
weeks past? A. I have been contined to the house with rheuma- 
tism under the doctor’s care. 

Q. Are you able to attend court?) A. Iam not. 

Q. Where did you reside in 18707 A. At Oquawka, Hen- 
derson county, Illinois. 

Q. Were you then a member of the firm of Robert Moir & 
ter A. Peaa 
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Q. Who, besides yourself composed that firm? A. Robert 
Moir and James Peterson. 

Q. In what business was that firm then engaged? A. General 
merchandise, disulling and banking. 

Q. Did you ever have any knowledge of the firm of Robert 
Moir & Co., having made a contract with Wilson Ames in June, 
1870, to sell to him 100 barrels of highwines? A. I was informed 
by my partner that was the case. 

Mr. Retp, counsel for the defendant, objects. 

Mr. Epsati: At the time that you were informed the con- 
139 tract was made, state whether your firm had on hand the high- 
wines to fill that contract? 

Mr. Retp, counsel for the defendant objects to the form of the 
question, as it takes it for granted there was a contract, and asks for 
the nature and kind, and calls upon the witness to specify what 
the contract was, if there was one. 

A. We were manufac'uring highwines, and we had plenty on 
hand to fill it. 


Mr. Epsatt: Q. What became of the highwines that you 
were then manufacturing? <A. They were destroyed by fire in 
the bonded warehouse. 

Q. Where and how were they des royed by fire? A. They 


were destroyed by lightning at Oqui iwka, in the bonded warehouse: 
there was a thunder-storm, and the lightning struck the bonded 
warehouse and burned it up and the whiskies with tt. 

Q. What quantity did you have in the warehouse? A. About 
300 barrels. 

Q. When did that fire take place? A. June 30, 1870. 

Q. After the burning of this warehouse, so far as you know, 
what arrangements were made, and with whom, to fill that contract 
with Ames? 

Mr. Reip: State of your own knowledge, personal knowledge. 

A. We had an arrangement with Phillips and Carmichael in 
case we did not get ours ‘there. 

Q. In what business was Phillips and Carmichael engaged, and 

where did they carry iton? <A. In the commission business 
140 in Chicago. 

Q. State, so far as you know, what they did in respect to 
filling that contract? A. They bought 109 barrels of wine of two 
parties here, and drew on us for the money to pay it. 

Q. From whom did they buy the 100 barrels of highwines: rz 
Lynch and Conklin. Ly nch and Conklin are separate parties. 

‘Q. How much did they buy from each? A. Fifty barrels. 

Q. Who paid for the wines which Phillips and Carmichael 
bought from Lynch and from Conklin? 
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Mr. Retp, counsel for the defendant, objects to the question 
because it assumes without the witness stating he has personal 
knowledge that they did buy the highwines of Conklin and Lynch 
to be delivered to Mr. Ames. 

A. Phillips and Carmichael notified us that they had delivered 
the wines to Ames, when they drew the draft. 


Q. Did your firm of Robert Moir and Company pay that draft?’ 


A. Wome. 

Q. What was the amount of that draft, and the date that you 
paid the same? A. We paid the draft July 21, 1870, amounting 
10 $6,476.99. 

Mr. Retp: Counsel for the defendant asks what paper heis testi- 
fying from that he holds in his hands? A. The leaves of the cash- 

book of our firm, and the account of the Union National Bank. 

t4r Q. State whether they are the originals, or whether the paper 

is copied from them, and in whose handwriting they arer A. 

They are originals. The cash book is in my handwriting, and the 
bank-book is in the banks handwriting. 

(Mr. Retp, counsel for the defendant, moves to have all the 
answers in regard to the payment of the draft, time and 
amount, expunged from the record. ) 

Mr. EpsaAtt: Q. State whether or at you know that the 
amount of the draft, and the date specified by you, are correct? A. 
Yes, sir. 

Q. Has Wilson Ames ever paid your firm for those highwines? 
A. No, sir. 

Q. I understand you were then, in 1870, manufacturing and 
deal ng in highwines? A. Yes, sir. 

Q. Can you state the number, or average number of proof gal- 
lons there would be in a barrel of the highwines in question ?. 

(Mr. Rep, counsel for the defendant, objects to the question 
because it calls upon the witness for his opinion as to a mat- 
ter entirely outside of the contract declared on, and other- 
wise improper and irrelevant. ) 

A. About sixty-five gallons. 

Mr. EpsaALL: Q. Was the number of proof gallons in a bar- 
rel greater or less than the number of gallons by mere measure? 

A. The proof is what counts in more. 

142 Q. What per cent. more? A. Thirty to forty per cent. more. 

Q. What would be the number of gallons by mere measure? 

A. Forty to fifty. 

Q. State if you know what the price was at which Phillips & 

Carmichael bought the wines to fill this contract? 
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(Mr. Rerp, counsel for defendant, objects to the question unless 
the witness states that he has actual personal knowledge that 
any such highwines were bought.) 

A. Yes, sir. I have personal knowledge, the price was ninety- 
eight cents per gallon. 

Mr. Epsati: Q. State whether your firm ever agreed with 
Wilson Ames, or any one else, to accept anything less than the full 
amount due on the highwines in satisfaction of your claim against 
Wilson Ames for the samer A. No, sir, we never agreed to it. 

Q. Did your firm of Robert Moir & Co. ever authorize Phil- 
lips & Carmichael or any one else, to agree with Ames to accept 
$300 or $600, or any sum less than the full account due on the 
wines, in satisfaction of your claim against Ames? <A. No, sir, 
we never authorized anybody to compromise it. 

Q. Are you contemplating leaving this city and going elsewhere, 
if so, state what your intention is in that regard? A. My con- 
templation is, unless my health improves better than it is now, I will 
go south, to Florida and Georgia. 

Q. With what ailment are you afflicted? A. Rheumatism. 

143 Q. Are you now able to go out doors and walk about? A. 

No, sir. 

Q. Did Phillips & Carmichael ever pay your firm for the wines 

delivered to Ames? A. No, sir. 


Cross-Examination by Mr. Reid. 


Q. Is the firm of Robert Moir & Co. still in existencer A. No, 
sir. 

Q. When did the firm dissolver A. In 1872 I went out, the 
other partner that was in with me went out in a year or two after- 
wards. Robert Moir is still in the firm, it is called the firm of 
Robert Moir & Co. 

Q. Do you know where Mr. Peterson, the other member of 
the firm, resides? A. At Burlington, lowa. 

Q. Where does Mr. Moir resides A. Oquawka, Illinois. 

Q. Do you know what has become of the books of the firm 
that were it existence at the time you carried on business in 1871, 
at the time you went out? A. Yes, sir; they are down there 
at Oquawka. 

Q. Did youever see Wilson Ames, the defendant in this case? 
A. No, sir. 

Q. Have you any personal knowledge that there ever was any 
contract made with Wilson Ames to sell him highwines by your 
firm, except what you have been told by your partner, or you 
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have derived from information or from letters received from 
144 Phillips & Carmichael? A. It 1s like every other business we 
have, if one partner makes a trade he tells the others. 

Q. That, then, is the only source of your information, 1s what 
your partner has told you, and such as you have derived from 
letters from Phillips & Carmichaelr <A. Yes, sir. 

Mr. Retp, counsel for defendant, asks that all the testimony of 
the witness in regard to the making of this contract and what was 
done under it, be expunged from the deposition. 

Mr. Rem: What was the capacity of vour dis illery in June, 
1870, for making high wines. A. About eighty-five barrels per 
week, running in the day time. 

Q. Did you, at that time, manufacture any other kinds of 
liquors than nigh wines? A. No, sir; we only manufactured high- 
wines. 

Q. Did your firm, at that time, have any other contract with 
other parties to sell some highwines in the month of June, 1870? 
A. No, sit 

Q. How many barrels of highwines did you say you had on 
hand at the time of the firer A About 300 b: irrels, more or 
less: about that. 

Q. You do not know, of your own knowledge, whether Phil- 
lips & Carmichael ever bought any highwines of any other parties 
to fill this contract, this so-called contract with Ames? A. No, 

sir. , 
145 Q. How often did your tirm take an inventory of an account 
stated of that business, so far as they did the distilling? A. I 
done the business altogether, but the distilling part was a separate 
account; the general account was altogether. 

Q. About how often did you take this? A. Do you mean the 
whole business? 

Q. Yes, the firm? A. We done it at the end of the season. 

@. What do we call the season, one year? A. Yes, sir, once 
a year. : 

Q. When you retired from the business was there an inventory 
taken of the assets of the firm? <A. Yes, sir. 

Q. In that inventory was there mention made of any claims 
against Wilson Ames, the defendant in this case, as an asset of 
the firme <A. All the accounts that were open— 

Q. Answer my question, yes or no, you can explain afterwards? 
A. We made a claim on Phi illips & Carmichael for the amount 
that was not settled. 

Q. Did there stand upon the books of your firm at the time 
you withdrew from it any charge against W ilson Ames, the defend- 
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ant in this case? A. No, sir; the claim was made on Phillips & 
Carmichael. 

Q. Did your firm, after the date of this alleged contract with 
Wilson Ames, have a suit with Phillips & Carmich: el in regard 
to these same 109 barrels of highwines or their proceeds: A. 

Yes, sir. 
146 Q. Was that suit ended or was it pending at the time you 
withdrew from the firm? <A. It was pending. 

Q. Will you please sta’e again the date that you wi hdrew from 
the firm? <A. January 1, 1872. 

Q. Have you seen the books of the firm since you withdrew 
from the same? A. Yes s, sir. 

Q. In your settlement with your partners at the time you with- 
drew, was this claim of your firm against Phillips & Carmichael 
tre ated as an asset of the firm, or not? A. It was an open ac- 
count, 

Q. The question was, was it treated as an asset? A. Yes, sir. 

Q. At what time did Mr. Peterson withdraw from the firm, if 
you know? A. I think about two years after I did; | am not pos- 
itive about that. 

Q. When you withdrew from the firm did you assign over r all 
your right, title and interest to all the proceeds of the firm? A. 
No, sir: they were left open 

Q. Who received the mail of your firm and opened it, when you 
were connected with it? A. Probably one of the boys went after 
it. I generally opened it. 

Q. Did you, while you were there with your firm, receive any 
notice of the bankruptcy of Wilson Ames, the defendant in this 
case? A. No, sir; 1 read all the letters that came in; I kept the 

books. 


147. Q. I understood youto say you did not know of your own 

knowledge that Wilson Ames ever made a contract with your 
firm, or that any of the highwines were delivered to him or not? 
A. I know to my knowledge that Phillips & Carmichael notified 
us — 

Q. You do not know anything of your own knowledge then, 
that Wilson Ames ever made a contract with your firm? 

Mr. EpsAui: Let him answer the question, | would like to have 
him finish that question before you ask him the next que stion, that 
is, if he has anything further to 3: ay on that question. A. [ haven't 
anything more to say. 

Mr. Rem: Answer the question, dv you know of your own 
knowledge? A That is the only answer that I have got to it. 

Q. Is that the only answer that you have got to maker A. 
Yes, sir. 
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Q. Have you any interest in this claim now being prosecuted 
in this suit? A. Yes, sir. 

Q. Please state what it is? A. I have my share of what ts 
recovered so with the other parties. 

Q. In your examination in chief you answered to the making of 
this contract, in regard to the fulfillment on your part, by Phillips 
& Carmichael; is that solely derived from information from your 
partners, and from letters and from corre spondence with Phillips & 
Carmichael, or other persons than the defendant? A. I was not 

present, but the business was all familiar to me at the time. 
148 Q. State how it was familiar to your) A. From corre- 
spondence and information. 

Q. And correspondence with whom? A. _ Phillips & Car- 
michael, the gc neral knowledge of the firm of everything that was 
transacted, it was understood when one bought grain, of course they 
informed the others; if one loaned money he consulted the others. 

Q. Asa matter of fact you had no personal knowledge of this 
transaction? A. No,!l was not here then, not any nearer than 


Oquawka. 
Q. Did you recover anything from the insurance companies at 
the time of the tirer A. No. sir, we were not insured: we never 


insured at all, not down there. 

Q. If you had this claim against Wilson Ames and you were 
interested in it as you say, why have you allowed this matter to 
lay idle without any attempt to collect for nearly fifteen yeurs, or 
thereabouts? A. One reason why, I left with ‘Mr. Moir the un- 
finished business; I was away part of the time, in fact my health 
was bad, Idd not bother anything about the business. If you want 
another reason, we heard that Ames was busted, and then we 
heard that he had got to be a millionaire. 

Q. Did you hear before you withdrew from the firm that he 
had bustedrs A. When they got the wines. 

Q. How long is it since you heard he was a millionare? A. 

Within a few years I saw his name in the papers. 
149 Q How long since vou have seen your partner, Mr. Peterson, 
and talked to hi m about the business? <A. It is some time. 
I saw him in December, but I didn’t have any talk about the busi- 
ness or a very little. : 

Q. Do you consider your old firm still in existence? A. No, 
sir, only in liquidation. 

Q. Has the old tirm any other matters in liquidation? A. Yes, 
sir; We have a distillery that we would like to dispose of. 

Q. You say that on an average there are 65 gallons of proof 
whisky in a barrel. Do you mean by that in the barrels of high- 
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Wines that you manufactured a barrel would hold about 65 gallons? 

A. No, sir; our’s wasn’t as high proof as they have he ‘re; some- 
times the proof is more, and sometimes it is less. 

Q. You testified in your examination in chief that the firm never 
agreed to accept anything less than the full amount of this claim in 

satisfaction of it, are you willing to swear positively that neither of 
your other partners ever agreed to do so? A. Yes, sir. 

Q. Will you please state how you can swear as what your other 
partners agreed tor A. Because they told me they never did; I 
think I know all about them: I would as lief take their word as 
their oath. 

Q. Do the books of your firm show any credit of any amount to 
Phillips and Curmichael on account of this alleged contract with 
Wilson Ames or what was done under it? A. No. sir; there was 

no credi. 
150 Q. Were vou in the year 1870 personally acquainted with 
the firm of Phillips and Carmichael? A. My acquaintance was 
very little with the firm. I was acquainted with Mr. Phillips, I did 
not know Mr. Carmichael. 

Q. Did they in June, 1870, act in any other matters, have your 
agency excepting in regard to this occasion with Mr. Ames? A. 
Oh, yes; they sold our wines 

Q. How long had they be ‘en selling your wines? A. They 
had been selling our wines for several years. | 

Q. How long did they continue in that capacity after that? A. 
A very short time. 

Q. Did your firm to your knowledge ever have a settlement 
with the firm of Phillips and Carmichael? A. No, sir. 

Q. When was the first that vou had knowledge that this suit 
was connected (commenced) or pending? A. About a vear ago, I 
guess t was. 

Q. Had it then a'ready been commenced, or not? A. Ido not 
know whether it had been commenced or not; they talked about it; 
I saw it in the paper. I don’t remember the date. 

Q. Has Mr. Peterson any interest in this claim? <A. Yes, sir. 

Q. Has Mr. Moir any interest in this claim? <A. Yes, sir. 

Q. Have vou been called upon to pay any of the costs of this 
proceeding thus far? A. No, sr, I have not been called on; I 
understood my partner w ould pay the costs. 

Q. Which partner? A. Mr. Moir charged it to us, the 
151 way all the business was done. | 

Q. How long since you have seen Mr. Moir? A. About 
a month. 
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Ree-direct Examination by Mr. Edsall. 


Q. Mr. Nicol, I understood you to state on your cross-ex- 
amination that your firm, Robert Moir & Co. made a claim on 
Phillips & Carmichael for this too barrels of wines in question, 
of the value of them, will .ou explain why it was that your firm 
made such a claim agvinst Phillips & Carmichael; give a full history 
of that? A. Phillips & Carmichael was paid for attending to the 
business. They delivered the wines to Ames, and we considered 
them responsi| le without getting the money for them. Ames got 
them out at night and we lost them. 

Q. You said you paid Phillips and Carmichael fcr the wines? 
a | 

QM. Do you know personally that your firm paid it. A. Yes, 
sir. : 

(). State the amount of that check or draft? A. $6,476.99. . 

Q. Something was said on the cross-examination about a suit of 
Robert Moir & Co. aganst Poillips & Carmichael to recover the 
value of these wines; do you remember that sui? <A. Yes, sir. 

Q. Were vou successful in that suit?) A. No, sir. 
152 Q. State why, if you know, vou failed to recover for the 
wines from Phillips & Carmichael in that suit? 

Mr. Retp, counsel for defendant, objects to the question, be- 
cause that is a matter of record, if there was a sutt of that kind: the 
witness has testified that suit was pending when he withdrew from 
the tirm. 

Mr. Epsatut: Q. State why, if you know, vou did not succeed 
in maintaining that suit against Phillips & Carmichael? 

(Objected to. ) 

A. I don’t know the reason why. We gained a judgment in 

the lower court; they appetled to the Supreme court, and they 


reversed it. 
Re cross Examination by Mr. Red. 


(J. You stated on your re-direct examination that these high- 
wines were delivered to Wilson Ames by Phillips & Carmichael; 
that Ames got them out during the night. Do you know of your 
own knowledge whether or not anv such highwines were delivered, 
that they were disposed of by Mr. Ames, or is your statement 
made wholly upon information derived from others? A. Of 

course, on information derived from others: I was not there. 

153 Adjournment until I P. M., February 22, 1887, to meet at 
the same place, by agreement of the parties. | 

Joun C. Nico. 
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Subscribed and sworn to before me this 22d day of February, A. 
D. 1887. 


en mS a ee ee ame ee Ra AE 


ISAAC JACKSON, 
Notary Public. 


| Seana Jackson, 
| Notarial Seal, 
Cook County, Ills. 


STATE OF ILLINOIS, } 
CouNnTYy OF COOK, | — 


I, Isaac Jackson, do hereby certify that the foregoing deposition 
of John C. Nicol was taken by and before me at the time and place 
mentioned in the caption thereof, and in the presence of the attor- 
neys of the respective parties as stated in said caption, who respect- 
ively examined-and cross-examined sail witness. That after said 
examination was concluded and written out as hereinbefore stated, 
the questions and answers of said witness were read over to him, 
and said witness, John C. Nicol, thereupon subscribed to said de- 
position and again swore to the truth thereof, the oath having been 
administered by me as said not: iry public. 

In witness whereof, | do hereby set my hand and notarial seal 
this 22d of November, 1887. 

Isaac Jackson, ISAAC JACKSON, 
Notarial Seal. Notary Public. 


Cook Count 7, Ills 


(During the reading of said deposition plaintiffs’ counsel ob- 
154 jected to that part marked “out” and the court sustained 
the objection, te which ruling the defendant excepted. ) 

Plaintiffs next offer in evidence the depo-it on of James Peterson 
and read the same, the defendant reading the cross-examination, as 
follows: 

The deposition of James Peterson, of the city of Burlington, of 
the countv of Des Moines and State of Iowa, a witness of lawful 
age, produced, sworn and examined upon his corporeal oath on the 
17th day of March, in the year of our Lord one thousand eight 
hundred and eighty-seven, at the office of Kelley & Cooper, No. 
307 Jefferson street, in the city of Burlington, in the county of Des 
Moines and State of Iowa, by me, W. L. Cooper, a notary public 
within and for said county and state, and also a commissioner duly 
appointed by dedimus potestate m or commission issued out of the 
clerk’s office of the Superior court of Cook county, in the State of 
Illinois, bearing este the name of Patrick McGrath, Esq., clerk of 
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the said Superior court of Cook county, with the seal of said court 
affixed thereto, and to me directed as such commissioner for the 
examination of the said James Peterson, a witness in a certain suit 
and matter in controversy now pending and undetermined in the 
said Superior court of Cook county wherein Robert Moir e¢ a/. are 
plaintiffs and Wilson Ame: is defendant, ia behalf of the said plaint- 
iffs as well upon the cross-in'errogatories of the defendant as on the 
interrogatories of the plaintiffs (which said interrogatories of p!aint- 
iffs were attached to or enclosed with the commission); the defend- 
ant appeared by John G. Reid, Esq., his attorney, and propounded 
the cross-interrog itories to the said witness; and no other inter- 

rogito‘ies than as above were propounded on said examina- 

155 tion. 

(And said deposition was also taken pursuant to notice dated 

February 28, 1887, attached to and sent with the commission. ) 

The said JAMEs PETERSON, being first duly sworn by me as a wit- 
ness in said cause, previous to the commencement of his ex- 
amination, to testify the truth as well on the part of the plaintiffs 
as the defendant, in relation to the matters in controversy be- 
tween the said plaintiffs and defendant so far as he should be in- 
terrogated, testified and deposeth as follows: 

Q.1. What is your name, age, residence and occupation? A. 
My name is James Peterson; age forty-six years; residence Burling- 
ton, Iowa; occupation, | am not in any business at present. 

Q. 2. Were you a member of the firm of Robert Moir & Co., (the 
plaintiffs in this suit) in the vear 1870, and if so, state who besides 
yourself, composed that firm and where said firm carried on busi- 
ness, and what business? A. I was a member of the firm of 
Robert Moir & Co. in 1870, the other members were Robert Moir 
and John C. Nicol; the said firm carried on a business at Oquawka, 
Henderson county, Illinois, at said date, and its business was bank- 
ing, general merchandising and distil ing. 

Q. 3. Did vou in June or July, 1870, have any knowledge or 
information as to the existence of a contract between said firm of 
Robert Moir & Co. and W wee Ames, the defendant, re'ative to 
the sale of a hundied barrels of highwines? If so, state from whom 

vou derived such knowledge or information. A. Yes, I had: 

156 the contract was 200 barrels; I derived this information from 

my partners. 

Q. 4. Were you acquainted with the firm of Phillips & Car- 
michael of Chicago, in 1870? If so, state what business that firm 
was then engaged in, and whether they transacted any business for 
the plaintiffs, and if so what business? A. 1 was acquainted with 
said firm in 1870. They sold highwines for us. 
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Q. 5. If you state that you had knowledge of or were informed 
of the existence of a contract for the sale of one hundred barrels of 
highwines by Robert Moir & Co. to Wilson Ames, deliverable 
in July, 1870, state, if you know, whether your firm at the time 
that contract was made had on hand highwines of their own manu- 
facture sufficient to fill that contract, and if so, state what became of 
such highwines? A. Our firm had on hand over 300 barrels of 
highwines on the 3oth day of June, 1870, of our own manufacture. 
Said highwines were destroyed by fire on that day. 

Q. 6. If in answer to the last interrogatory you state that the 
highwines of Robert Mo'r & Co. were burned up in their ware- 
house, state when the same were so burned, and what provision, if 
any, plaintiffs then made to fill their contract for sale of highwines 
to Wilson Ames? A. As I said in answer to last interrogatory, 

the highwines were burned in our warehouse June 30, 1870. 
157 Mr. Moir made any provisions that were made to fill said con- 
tract. I did not make any. 

Q. 7. If in answer to the last interrogatory you state that plaint- 
iffs authorized Phillips & Carmichael to buy highwines on the 


‘market in Chicago to fill plaintiffs’ contract with Ames, state if you 


know whether your firm paid or advanced to Phillips & Carmichael 
the money used to purchase such highwines to fill said contract with 
Ames, and if so, statehow much money was so paid or advanced, 
and the date of such payment? A. Robert Moir & Co. advanced 
to Phillips & Carmichael on the'r draft to us for highwines 
$6,476,%,%, on the 21st day of July. 1870. I understood said high- 
wines to be part of Ames’ contract. 

Q. 8. Has Wilson Ames ever paid plaintiffs for said highwines? 
A. Wilson Ames has never paid me, and I have no knowledge of 
his paying the other members of my firm. 

Q.9. Have the firm of Phillips & Carmichael ever paid your 
firm for said highwines or refunded the money so advanced to pay 
for the same, or any part thereof?) A. Not to me, and I have no 
knowledge of any payment to the other members of my firm. 

Q. 10. Did your firm of Robert Moir & Co. ever propose or 
agree to accept, or did they ever in fact receive or accep’, either 
the sum of three hundred or six hundred dollars, put up as mar- 

gins on any contract or contracts with Wilson Ames, as a com- 
158 promise, and in full satisfaction of the amount due from Ames 

for the one hundred barrels of highwines involved in this suit? 
A. Never, to my knowledge. 

Q.11. Did your firm of Robert Moir & Company ever re- 
ceive or agree to receive from said Ames or otherwise any sum or 
thing less than the contract price as a compromise or in full satis- 
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faction of the amount due plaintiffs from said Ames for said one 
hundred barrels of highwines or any part thereof? A. Never to 
my knowledge. 

Q. 12. Did the plaintiffs ever authorize Ph llips & Carmichael or 
any one else to make any such-compromise with Wilson Ames? If 
so, state fully what they did in that regard. A. Never to my 
know ledge. 

Q. 13. Did you on or atout July 19, 1570, or soon thereafter, 
go to Chicago on business connected with said highwines? If so, 
state how vou came to go to Chicago, and what, if anything you 
then ascertained in respect to said highwines and their shipment by 
said Ames? A. I was called to Chicago some time during July, 
1870, by a communication from Phillips & Carmichael because 
there was some trouble about the highwines delivered to Wilson 
Ames. I learned from them that the highwines had been delivered 
to Wilson Ames and by him shipped withou’ being paid for. 

Q. 14. Did your firm or any one with its authori y author- 
159 ize said Ames to receive, ship or dispose of said highwines 
without having first paid therefor? If so, state fully w hat you 

or your firm did in that regard? A. Never to my knowledge. 

Q. 14a. When you went to Chicago in July, 1870, did you 
in any way ascertain that Phillips & Carmichael had brought a suit 
in replevin in the Superior court of Cook county against the Mich- 
igan Central Railroad Company to recover fifty ‘barrels of the high- 
wines in question, and also another suit against said railroad com- 
pany at Detroit, Michigan, to recover the other fifty barrels of said 
highwines; and if so, state from whom and how you obtained such 
information about said replevin suits? A. I learned from Phillips 
& Carmichael that such replevin suits had been brought when I was 
in Chicago in 1870. 

Q. 14 6 Did Phillips & Carmichael request you or the firm 
of Robert Moir & Co. to prosecute such replevin suits to recover 
said highwines, and if so, what reply did you make thereto? A. 
They did make such request, and I refused to have anything to do 
with the matter, as Mr. Moir knew all about the contract and I did 
not. 

Q.14¢. Are George S. Cirmichiel and Thomas S. Phillips, 
of the late tirm of Phillips & Carmichael, now living, or have they 
or either of them since died? <A. I understand they are both 
dead. 

Q. 15. Do you know any other matter or thing touching 

160 the subject of your examination, material to the interests of the 
parties in this case; if so, state the same as fully as as if partic- 
ularly interrogated theretor A. I only know this, that I as a 
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member of the firm of Robert Moir & Co. have not received any 
consideration from any one for the highwi ines In controv ersy. 


Cross-#xamination by Mr. Reid. 


Q.1. Did you ever meet Wilson Ames, the defendant? A. I 
never me 

Q. 2. Have you any personal knowledge of any contract of 
your firm with Ames? A. I have not. 

Q. 3. Was you informed that there was more than one contract 
with Amesr A. I was not. 

Q. 4. Was you informed that the contract of which you have 
spoken was in writing, or was it oral? A. I have no recollection 
on the subject at all. 

Q. 5. Is it not the fact, Mr. Peterson, that all that you know about 
any contract of vour firm with Ames, in reference to highwines and 
what was done to comply with the same, is simply what you have 

learned from the firm of Phillips & Carmichael by letter or 
161 otherwise, and from what has been told you by the other mem- 
bers of your firm? <A. Yes, sir. 

Q. 6. Do you know whether the firm of Phillips & Carmichael, 
after the time of the claimed delivery of the too barrels of high- 
wines to defendant Ames, recovered poss:ssion of the same 100 
barrels, and if yea, what did Phillips & Carmichael do with them, 
if you know? A. My impression is they recovered the high- 
wines and sold them 

Q. 7. Did your firm commence a suit in one of the courts in 
Chicago against the firm of Phillips & Carmichael to recover from 
them the monry they had received from the sale of these roo bar- 
rels of highwines, less their commissions? A. There was a suit 
instituted against Phillips & Carmichael by Robert Moir & Co. to 
recover the money thev received from the sale of these highwines, 
and was in Chicago. The papers in that suit will show for them- 
selves. | 

Q. 8. Were you a witness in that suite A. I was. 

Q.9. Did you, at the time Phil ips & Carmichael informed you 
that they had commenced these re plevin suits to recover these 
highwines, find any fault with them in that regard? A. I refused 
to have anything to do with it. 

Q. 10. Did you, at that time, say to Philips & Carmichael, 
162 or one of them, that it would be hard on vour firm if these 

highwines were not obtained and held in these replevin suits, 
o> make any remark substantially like that’ A. I have no recol- 
lection of making any such remark. 

Q. 11. When did Mr. Nichols cease to be a member of your 
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firm? A. Ican’t tell the exact date; think about 1873 or 1874. 

Q.12. When did you cease to be a member of the firm; A, 
June or July, 1876. 

Q. 13. When Mr. Nichol retired from the firm did he sell and 
assign to the remaining partners all of his interest in the assets of 
the firm? A. fle sold his interest to Robert Moir, except some 
matters held in abeyance. 

Q. When you retired from the firm what disposition did 
you m: 0 of your interest in the assets of the firm? A. I sold to 
Robert Moir, exce pt in some matters held in abeyance. 

Q. 15. Prior to your leaving the firm was there a schedule of 
assets or balance sheet prepared from which you made the sale of 
your interest in the firm? A. When I went out there was a par- 

tial balance sheet and partial list of assets made out. 
163 Q. 16. Did this statement of which you speak contain a list 
of the debts due the tirm’ <A. I think it did; with the above 
exceptions. 

Q.17. Dd this schedule or statement or ba'ance sheet contain 
any item of a debt due your firm from the defendant Ames? A. 
I don’t recollect. 

Q. 18. What is your impression in that regard? A. My im- 
pression is we looked to P hillips & Carmichaei for the account. 

Q. ig. After Mr. Nichol retired from the firm, who had charge 
of the books of the firm, whilst you remained amember? A. Part 
of the time, Mr. Moir, most of the time myself. 

Q. 20. From your acquaintance with the books of the firm, can 
you state whether or not at any time prior to your retirement from 
the firm, the name of Wilson Ames any whose appears as a debtor 


of your firm? A. I will not swear that it did or did not. 
(). 21. Where are the books of the old firm, ifvou Knowr A. 
I don’t know. 


Q. 22. Have you any interest in the result of this suit, and if so, 
what? <A. I have a one-third ( 1; ) interest. 
164 Q. 23. When and how and from whom did you first learn 
that a suit was to be or had been commenced against the de- 
fendant Ames to recover the price of these highwines? A. It 
was a matter of consultation between Mr. Moir and myself prior to 
the commencement of this suit. 

Q. 24. Has any other person or persons other than you three 
members of your old firm, any interest in the collection of this claim 
against the defendant Ames? A. None that I know of. 

Q. 25. Have you been informed that any other one has such in- 
terest? <A. I have not. 

Q. 26. Have you paid anythin 


g on account of or given any di- 
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rections about the prosecution of this suit? A. During this con- 
sultation above referred to, I agreed to pay one-third of the costs and 
expenses of prosecuting this suit. 

Q. 27. Have you not been informed that an agreement has been 
made whereby you are-not to be called upon to pay or be liable for 
the costs and expenses of this suit in case there is a failure to re- 
cover? <A. No, sir; I have not been so informed, and know of no 

such an arrangement. 
Q. 28. When your firm commenced this sut, of which you 
165 have spoken, against Phillips & Carmichael to recover ‘the 
money they had received on sale of these highwines, did you or 
your firm claim or consider that you alsohad a claim against defend- 
ant Ames for the price of these same highwines? A. /do not 
recollect. 

Q. 29. At what, if any, bank in Chicago did your firm keep or 
have an account in 1870? <A. At the Union National Bank of 
Chicago. 

Q. 30. Did the firm of Phillips & Carmichael, at any time 
after the time of the claimed contract with Ames, place to the credit 
of your firm at said bank any sum or sums that had been put up in 
their hands as margins by the defendant Ames? A. _ I don’t know, 

Q. 31. How long had Phillips and Carmichael, previous to this 
Ames transaction, acted as your agents in Chicago ~ the disposal 
of your highwines? A. Possibly ten or twelve years. 

Q. 32. Atthe time you went to Chicago, in July, 1870, did 
Phillips and Carmichael, or either of them, inform you that the 100 
barrels of highwines had never been delivered to Ames, upon the 
contract with your firm, but that the same had been left at Ames’ 

place of business in charge of a porter or man there, who was 
166 to act as their custodian, and that they intended to make the de- 

livery on the next morning, and that, when they went there the 
next morning to make the delivery, they found that Ames had 
wrongfully taken possess‘on of the high: wines and shipped them? 
A. They to'd me that they made the delivery to Ames, and that 
when they went the next morning to get the money they could not 
find either Ames or the highwines. 

Q. 33. Did your firm, whilst you were a member of it, receive 
official notification of the bankruptcy of the defendant Ames? A. 
I have no recollection of any such notification. 

JAMEs PETERSON. 

Subscribed and sworn to before me by James Peterson this 17th 


day of March, A. D. 1887. 


W. L. Cooper, | W. L. Coorer 
Iowa, Notary Public. 
Notary Seal. | 
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[, W. L. Cooper, a notary public of the county of Des Moines 
and Sta e of tha 1, a Commissioner duly appointe id to take the depo- 
sition of the said Jame s Peterson, a witness whose name is sub- 
scribed to the foregoing deposition, do hereby certify that, previous 
to the commencement of the examination of the said James Peter- 
son us a witness in the suit between the said Robert Moir ef aZ., 
plain'iffs, and the said W.lson Ames, defendant, he was duly sworn 

by me as such commissioner, to test.fy the truth in relation to 
167 the matters in controversy between the said Robert Moir ¢¢ aZ., 

pla ntiffs, and the said Wilson Ames, defendant, so far’as he 
should be interrogated concerning the same; that the said deposition 
was taken at my office, to wit: in the office of Kelley and Cooper, 
number 307 Jefferson street, in the city of Burlington, in the county 
of Des Mvuines and State of lowa, on the 17th day of March, A. D. 
1887; and that, after said deposition was taken by me as aforesaid, 
the interrogatories and answers thereto, as written down, were read 
over to the said witness; and that thereupon the same was signed 
and sworn to by the said deponent, James Peterson, before me, the 
oath being administered by me, W. L. Cooper, as such commissioner, 
at the place - and on the day and vear last atoresaid. 

W. L. Cooper, 
Notary Public in and for Des Moines County, lowa, and Commiis- 
sfoner. 


STATE OF lowa, } _ 
DesMoines County. | 

[, W. D. Inghram, clerk of the oe court, a court of record 
in and for the county and state aforesaid, do hereby certify that W. 
Le Cooper, whose name 1s sabscribe ‘d to the certificate or proof of 
acknowledgment of the instrament annexed, was, at the time of 
signing said certificate, or taking such proot of acknowledgment, and 
is now an acting notary pubiic within and for said county, duly com- 
missioned and qualitied as such, and duly authorized by law to take 
titled to full faith and credit; 
aid acknow ledged accord- 


the same; that all his official acts are er 
that the annexed instrument ts executes 
ing to the laws of said state; that I am well acquainted with 
168 the signature of said W. L. Cooper and believe the one sub- 
scribed to said annexed instrument, and purporting to be his, 
to be genuine. 
In testimony whereof, | have hereunto subscribed my name and 
attixed the official seal of said court, at my office in Burlington, this 
17th day of March, A. D. 1887. 


Seal ot the District Court 


W. D. INGHRAM, 
of Clerk. 
‘DesMotnes Co., lowa 50c. Pd. 


— —— — me 
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PLAINTIFF’s COUNSEL: On yesterday, in order to save time, it 

169 was stated that the Exhibits A and B to the deposition of W. W. 

Bell, appearing in this transcript from the Supreme court, would 

be understood to be in evidence without reading. They are lony, and 

a great deal of the matter is advertisement, such as they have on 

printed bills of lading, and I do not wish to read it all, but I wish, 

before we close, to read the material parts of them—the drafts and 

bills of lading —the papers identitied by the witness, Judge Otis, the 
originals of which were burned up. 

DEFENDANT’s CouNsEL: We have no objection to his consider- 
ing them read, and when he gets to his argument he caniead them. 
Of course they are subject to all previous objections. 

The material parts of such exhibits are as follows: 


170 Exuipit A. 


* CuHicaco, July 18, 1870. 
$2,! SO00.00 
Pay to the order of E. Maynard Esqg., cashier, twenty-eight hun- 
dred dollirs, value received, and char ge same to account of 
WiLtson AMEs. 
To Mess. W.S. Miller & Co., 72 Broad St., N. ¥. 
(Int. Rev. Stamp, cancelled. ) 
Endorsed on back of same: 
« Pay E. Wilson Esq., or order, 
Tus Nat’. BANK OF COMMERCE OF CHICAGO. 
Ek. Maynarp, Cash. 


(Received p iyment, American Exch. Nat'l Bank.)” 


To which was appended a certificate of protest for non-payment 
by drawee on July 22, 1870, by notary public in city of New York, 
and all in due and proper form, and his fees and disbursements 
were endorsed at $1,56. 

Attached to which and as a part of Exhibit A, was a bill of lading 
issued by the Michigan Central Railroad Company, “ Blue Line,” 
and signed by the agent of said company, the material parts of 

which are as follows: 


171 No. 4,674, Michigan Central Rd. Co. 
Ciicaco, July 18, 1870. 
Received from Wilson Ames, consigned to W. S. Miller & Co., 
New York, the following packages in apparent good order; con- 
tents and value unknown. 
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Articles. Marks. Said to weigh. 
50 Bblis. highwines m 1,800 


Val., $20.00 pr. Bbl. 
To be transported over the line and delivered in like good order 
to the consignee or owner at New York,” etc., etc. 


Exuisirt B. 


‘© $2,900.00 Cuicaco, July 18, 1870. 
Pay to the order of E. Maynard Esq., Cashr., twenty-nine hun- 
dred dollars, value received, and char ge same to account of 
WiLtson AMES. 
To Mess. W. S. Miller & Co., 72 Broad St., N. ¥. 
7c. Int. Rev. Stamp, canceled.” 
i Endorsed on back as follows: 
« Pay to E. Wilson, Esq., or order for collection. 
THe NATL BANK OF COMMERCE OF CHICAGO. 
E. MAYNARD, Cashier. 
Received payment. 
AMERICAN Excu. NAT'L BANK.” 


To which was appended a certificate of protest for non-payment 
by drawee on July 22, 1870,by notary public in city of New York, 
and all in due and proper form, and his fees and disbursements were 
endorsed at $1.56. Attached to which and as a part of Exhibit B, 
was another bill of lading, issued by the Michigan Central Railroad 
Company “ Blue Line” signed by ‘the agent of said company, the 
material parts of which are as follows: 


—_" 
ae | 


*“ No. 4676 Michigan Central R’d. Co. 
‘* CHICAGO, July Ig, 1870. 
‘ Received from Wilson Ames, consigned to W.S. Miller & Co. 
New York, the following packages in apparent good order; con- 
tents and value unknown. 


Articles. Marks. Said to weigh. 
Fifty (50) bbls. highwines m, 18120. 

«To be transported over the line and delivered in like good order 
to the consignee or owner at New York,” &c., &c. 


RopexT Morr, having been duly sworn on behalf of the plaintiffs 
herein, was examined in chief by Mr. Edsall, and testified as 
follows 


4 
ks 
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Q. You are one of the plaintiffs in this suit, Mr. Moir, I believe? 
A. lam, sir. 

Q. You have been present here during the trial? A. I have. 

Q. You heard the paper read purporting to be a copy of a con- 
tract for the purchase and sale of highwines between the firm of 

Robert Moir & Co. and Wilson Ames, have you? A. Yes, 
173 «sir. : 

Q. After the making of that contract specified in that paper 
whom, if any one, did you leave in charge of it here in Chicago to 
look after the fulfilling of the cortract on your part and the col- 
lecting of the money due on it? A. Our commission merchants, 
Messrs. Phillips & Carmichael. 

Q. That paper bears date June 9, 1870. At that time what 
business was your firm of Robert Moir & Co. engaged in and 
where? A. Merchants and distillers, Oquawka, Illinois. 

Q. What highwines if any did you then have on hand? A. You 
refer to the oth of June? 

Q. Yes. sir; and up to the 3oth of June? A. At the 30th of 
June we had between three and four hundred barrels of our own 
manufacture in our bonded warehouse. 

Q. At Oguawkar A. Yes, sir. 

Q. What occurred on that day as respects those wines? A. The 
bonded warehouse was struck by lightning and all consumed. It 
so happened ‘that I can testify to this. I was sti inding in my office 
door and saw the bolt and almost in an instant it was all in flames. 

Q. After this occurred what if anything did you do in order to 
put your firm in condition to comply with that contract if the wines 
were called for by Ames? <A. Larranged with Messrs Phillips & 
Carmichael if we would not have wines of our own manufacture oa 
the market before they were called, to buy on the market, and ful- 
fill our contract. 

Q. Did you direct them to do so in case Ames did not call for 

them. <A. Yes, sir:the understanding was that they held the 
174 contract in their hands, and were to attend to all the requisite 
details to protect our interests in the deal. 

Q. After these wines were burned were you in Chicago; A. 
Yes, sir. 

Q. Did you see Phillips & Carmichael? A. I did. 

Q. About what date were you in Chicago? A. About the 3d 
and 6th of July. 

Q. Were you on the way to any other place at that time? A. 
Yes, sir. 

Q. Where were you going: A. Washington. 

Q. Did you then have any interview with Phillips & Carmichael 
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and give them any instructions about what they were todo? A. I 
did, sir. 

Q. State what you then drected them to do with respect to this 
contract? A. I instructed them that if my firm shipped wines 1n 
time to make our contract with Ames good, to put in our own wines, 
but if Armes called for the wines before my firm shipped, to buy 
what he had a right to get on the market and deliver for us. 

Q. That was from the 3d to the 4th? A. From the 3d to the 
6th of July. I can state up to that time there was no law author- 
izing the officer of the government to cancel bonds that had been 

given growing out of a loss of this character. 
175 Q. By burnings A. Yes, sir. And it involved, I think, 

two or three days delay getting up the proof, and I was going \ 
on to Washington to present the facts, to have our bonds that we 
had given for the payment of the government dues on a portion of 
these wines canceled. 

Q. Those that were burned in the warehouse? A. Yes, sir. 

We had paid the government on two hundred barrels of these wines 
In anticipation of meeting Mr. Ames’ contract, and we only had 
bonded about one hundred barrels, or one hundre 1 and three or one : 
hundred and five to the government. 

Q. You spoke of 200 barrels. This contract only mentions 
100, are there two contracts? A. Yes, sir; two independent con- 
tracts for 100 barrels each. 

(). But this one was only roo. That was one of them: A. 

Yes, sir. 

Q. Were you then on your way to Washington: <A. I was. 

Q. Did you go to Washington? A. Idid. 

Q. When did you return to Chicagor) A. About the 22d or 
23d, possibly the 24th. My folks wired me that there was some ) 
difficulty about this delivery. 

Q. The 22d to the 24th of July? A. Some place thereabouts. 

Q. Did you then come to Chicago: A. I did. 

Q. What did you then find in respect to the wines? A. I found 

the case tangled. One hundred barrels that I supposed had 
176 been delivered had been shipped off, and I was confronted with | 
two pretty lawsuits, one in Michigan and one in this city. 

Q. Had you commenced any such lawsuits: A. No, sir. 

Q. Or authorized anybody to commence them? A. No, sir; 
I never paid anybody to get me into lawsuits, sir. 

Q. Did you or your firm, to your knowledge, ever receive any 
pay from any one for that 100 barrels of highwinesrs A. Nota 
dollar. 

Q. You heard the depositions of Nichols and Peterson about 
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the payment of the six thousand four hundred and something? A. 
I have, sir. 

Q, You were absent when that sum was paid? A. I was. 

Q. Has either Wilson Ames or Phillips & Carmichael ever paid 
you or your firm anything on account of that 100 barrels of high- 
wines? <A. Nothing. 

Q. There is a question that I might as well, perhaps, ask now 
as ever: Did you or your firm or any member of it, to your knowl- 
edge, ever authorize Phillips & Carmichael or anybody else to com- 
promise this claim of your firm against Wilson Ames for the roo 
barrels of highwines, before mentioned, for either three hundred 
or six hundred dollars, or any sum less than the full amount of the 
contract price? A. Qh, certainly not. 

Q. What authority, if any, in that regard did the firm 

177 of Phillips & Carmichael have for your firm in that behalf? 

A. They simply had authority to execute the contract for the 

delivery of the wine, put up and keep up the margin, deliver the 

wines when we shipped them to them, and collect the money and 
place it to our credit at the Union National Bank. 

Q. Collect for the wines according to the terms of the contract? 
A. Certainly. 

Q. And they never had any other authority from your firm? 
A. Never any. I might state here that I was the member of the 
firm that done the actual business with Phillips & Carmichael. It 
is possible that my associates may have seen them, but I doubt 
much if they ever done any business with them; that is, other than 
as members of our firm. 

Q. You were not in Chicago on the 18th and roth of July, 
when the wines were claimed to have been delivered? A. No, 
sir, I was not. I received the dispatch in New York City, I think, 
about the 21st or 22d, and my present recollection. is I returned 
immediately. 


Cross-E-xamination by Fudge Barnum. 


Q. Mr. Moir, had Phillips & Carmichael been transacting busi- 
ness in this city for your firm for a good many years before that? 
A. Several years; yes, sir. 

Q. Had they transacted a great many pieces of business of this 
description, selling highwines and buying highwines for your firm? 

A. We shipped our wines to them that we sold in this market; 
178 but we shipped more probably to St. Louis than we shipped 
to Chicago. 

Q. Then they did in a good many instances dispose of your 


winess A. They did. 
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Q. You transacted business in their office when you were in 
Chicago here yourself, didn’t your A. I dropped often in there 
as I w ould with any other friend. 

Q. You made that your headquarters in Chicago, didn’t your 
A. Well, William F. Coolb: ugh was a particular friend ofmine. I 
considered the Union National ‘Bank my headquarters. 

Q. Was or was not your name or your firm name in the office 
on the sign, or any of the stationery of Phillips & Carmichael? A. 
I never saw it. I might state to you sir, that my purpose n— 

@. I don’t care about that. Iam not asking anything only 
what I put in my question. W ere you a member ‘ol the Board of 
Trade of the city of Chicago? A. I was and am. 

Q. Atthat time you were? A. Yes, sir. 

Q. Did you have any Chicago officer A. Notany. 

Q. Did you have any other "the in this office of Phillips & Car- 
michael? A. Or the Union National Bank. 

Q. Did you transact business as a member of the Board of 

Trade through the office of Phillips & Carmichael? A. No, sir. 
17906 QQ.,s Or at the office of Phillips & Carmichaelr <A. I trans- 
acted business with them simply as my commission merchant. 

Q. Board of Trade business? A. Yes, sir. 

Q. Which you carried on on the board? A. Well, when you say 
carried on, my business was a seller of highwines. 

Q. Well, which you transacted, the business relating to things 
done by you on the Board of Trade? A. Well, if you please to 
put it that way, do so. 

Q. That is the only way I want to put it. You did transact 
that sort of business at the office of Phillips & Carmichaelr A. 
What do you understand by the term transact? 

Q. What do you understand? Do? Performr A. Well, I 
would infer that it was the handling of the actual products, that 
was the transactions. I was shipping and it was generally done 
by letter. When wines came to Chicago, I did not, whether I was 
in the city or at home, make it my business to go and receive them. 
Phillips & Carmichael done that. 

Q. I don't refer to the aciual handling of them, but to any conver- 
sations, memoranda or writings, or anythi ng of that description; did 
you do it at the office of Phillips & C€ ‘armich: iel? A. What I did, 
was through them as commission merchants. I never sold a barrel 
pe rsonally. 

Q. Did you testify as a witness, Mr. Moir, in a suit brought 

1So by your firm against Phillips & Carmichael, for the proceeds 
of the sale of the highwines in controversey to H. H. Shufelt, 

in a suit in the Superior court of Cook county, in this city, brought 
in the year 18707 A. [testified in a suit, but my understanding 
is that it was not a suit as you name it. 
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Q. You testified in a suit brought by your firm against Phillips 
and Carmichael? A. On a draft that they had drawn against us, for 
the recovery of our money, not for highwines. 

Q. You did testify in such a suit, did your A. I did. 

Q. As a witness for yourself and the plaintiffs? A. Yes, sir. 

Q. Didn't you testify in th; it suit that it was on the 18th day of 
June, 1870, that you met Mr. Carmichael, one of the defendants in 
that suit, on the Board of Trade and told Mr. Carmichael that you 
heard that wines could be contracted for at $1.07? A. I think I 
did sir. 

Q. And that Carmichael doubted it? Didn’t you so testify? A. 
I did 

Q. Didn’t you further testify that you went tothe whisky cor- 
ner and learned that such contracts were being talked of? A. I 
learned that contracts were being made. 

Q. Did you so testify? <A. I did. 

Q. Didn't you further testify in that suit that you met Mr. Wal- 
lace on the Board of Trade and instructed him to sell 200 barrels 

at that price? Did you so testify? ? Jam not asking anything 
181 but this, did you so testify? A. I think I did. 

Q. Did you further testify that Mr. Wallace in ten or fifteen 
minutes reported to you that he had sold 200 barrels to Ames, a 
stranger to you; did you so testify? A. I did. 

Q. Did you further testify in that suit that you found Car- 
michael and told him that you had sold 200 barrels of wine at $1.07? 
A. When you use the ‘words “I had sold ” I think that I said to 
Mr. Carmichael that Mr. Wallace had sold for me. 

Q. That willdo. Did you further testify in that suit that your 
warehouse was struck by lightning and your wines destroy ed? 
A. Not at that time, sir. 

Q. Youdidn’t? A. Not onthe 15th of June. 

Q. No, time you testified? A. Oh, yes, certainly, certainly. 

Q. Did you further testify (that) on July 10, of 1870, you met 
Carmichael on the Board of Trade, snd that at that time wines had 
declined from the time the sale had been made, and that Carmichael 
said that he insisted upon increased margins being put up? Did you 
so testify, Mr. Moir? A. I did, sir, but— 

Q. Nomatter, you can explain afterwards, it will be time to 
explain afterwards. 

Mr. Epsauu: I think the witness ought to be allowed to 

182 fully answer the questions A. If that date is correct my 
previous statement about being in Chicago the 6th was wrong. 

It was later than 1 supposed it was. I am explaining that because 
it is in conflict with what I have said. 
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Q. You have not testified to any question of mine that you were 
here on the 6th, but that may be. Did you further testify in that 
suit that when Carmichael said that he insisted upon increased 
margins being put up, that there was but $3 a barrel for margins, 
that Carmichael told you that Ames construed the contract to a 
limit of $3 a barrel? Did you testify to thar A. I did. 

Q. Did you? A. One moment. Mr. Carmichael told me that 
Ames put that construction upon the contract. 

Q. That is what { want? A. My instructions to Wallace 
were to sell regular under the rules of the Board of Trade. The 
margin should ‘be ke ‘pt good. 

Q. You say that he did tell you that Ames put that construc- 
tion on the contract?) A. There was such talk, yes, sir. 

Q. Did you further testify in that suit as follows, that you told 
Carmichael that that wasn’t your understanding? A. I did. 

Q. That your underst: inding was that the margins should be 

kept g good? Did you testify to thatr) A. I did. 
183 Q. And did you further testify that you went up to Wallace 
on the Board of Trade, and asked him what was his under- 
standing with regard to the contract?) A. I think it is probably 
true, sir. 

Q. And did you testify that you there asked Wallace whether 
his understanding was that the margin was to bé $3, or whether 
the margin was to be kept cood, and W allace told you he under- 
stood that the margin was to be kept good? A. I think I did. 

Q. Did you further testify that you went then to see if Ames 
was on the Board of Trade, and that you found him, and when you 
found Ames, Ames told you he undersiood distinctly that he was 
to put up $3 on the margins, and that he declined to increase it. 
Did you so testify? A. I think it probable, sir. 

Q. Now, was all that testimony truer A. It was. 

Q. Did vou have any other contract or deal whatever with 
Ames than this one we are talking aboutr) A. These 200 barrels 
is all l ever had with him. 

Q. Did you further test fy in that suit that the margin that 
Ames put up of $600, being $3 a barrel, or (on) 200 barrels, was put 
to your credit, or your firm’s creditin September? A. I don’t recol- 
lect that | testified to that, sir, it was not. 

Q. Didn't you testify in that case that Phillips & Carmichael—? 
A. One moment. I desire to explain one statement. Do you in- 
tend to have me answer that the margin was put up to our credit 

at the time the contract was made. 
184 Q. Iwill repeat my question. Did you testify in that suit 
in that trial which I have been asking you about. that Phil- 
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lips & Carmichael received from Ames his $600 margin? A. 
the time of the trial. 

Q. Wait a minute—which they placed to the plaintiff's credit 
it September? A. I think it is probable I did, sir. 

Q. That is whatI ask you. Wasthat true? A. I think it 
was. 

Q. And your firm got the money, didn’t it? A. Yes, sir. 

Q. The plaintiff’s firm in this case? A. How is that? 

Q. The plaintiffs in this case, Moir & Co.? A. Yes, sir. 

Q. Did you further testify in that case that your firm brought 
suit against Phillips & Carmichael: that you, Moir, demanded of 
Phillips & Carmichael the money they received from Shufelt for 
the sale of the wines to Shufeltr A. I never did. 

Q. Did you so testify? A. I think not, sir; my demand was— 

©. I am not asking anything but if you so testified. A. 
have no recollection of m: iking a demand of that sort. 

Q. Mr. Moir, did you not testify in that suit that you person- 
ally, and also by letter demanded of Phillips & Carmichael the 
money they received from Shufelt for the wines? A. My recol- 

lection is that I did not. 
15 Q. Sotestify? A. No, sir. 
Q. That you did not so testify? A. It is sixteen or sev- 
enteen years ago. 

Q@. That is the whole trouble with this case. 

Judge Barnum: Didn't you so testify in that trial both upon the 
direct examination and upon the cross-examination that you person- 
ally and by letter demanded of Phillips & Carmichael the money 
they received on the sale of the wines to Shufelt, the wines they 
got from Lynch and Conklinr A. I demanded money from them. 

Q. I want to know what you said then, not what you say now. 
Did you so tes ify? A. I demanded the money. That was true. 

Q. I move to strike that out. 

The Court: Surike it out unless there is objection. 

Judge Barnum: I ask you if you did not so testify in that suit? 
A. Ihave no recollection. 

Q. Twice, both on the direct and cross? You have no recok 
lection. And didn’t you further testify that you so made the 
demand upon the defendants, Phillips & Carmichael, for that money 
personally and by letter within sixty days from the t1gth of July, 
1870? A. Iwill have to answer it as I did before. I made a 
demand for the money. 

@. I move to sinke that out. 

The Court: Ido not see how this is cross-examination. 

Judge BARNUM: Nobody has made that objection. 

Mr. EpsaAuu: I will make it now. 
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186 The Court: You are going on at great length. 
Judge BARNuM: Did you not testify 

Mr. Epsauu: I will raise the objection. 

Judge Barnum: I withdraw that question. I will put another. 

Q. Did you or not learn from Philips & Carmichael that they 
sold the wines, and sold them to Shufelt? <A. I think I did, sir., 

Q. Isit or not a fact that Phillips & Carmichael offered to 
pay you the proceeds of the wines so sold to Shufelt, if you would 
give them abondr A. I think they did. 

Mr. EpsaLLt: One moment. That is not cross-examination at all. 

The Court: Do you object to it? 

Mr. EpsAuu: I object to it. 

Judge BARNuM: Let me be heard before you decide that question. 

The Court: You can be heard. 

Judge BArNumM: It may make a good deal of difference in this 
case, whether Moir & Co. at any stage of the proc eedings at the 
time the replevin suit was brought, or ‘during the time it was pend- 
ing, or afterwards, adopted and ratified the suit as their own, 
adopted the acts of their agents as their own, whether they origin- 
ally directed it to be brought or not, a suit for the proceeds of the 
action. 

Your Honor will remember the counsel put in evidence the de- 
positions of Carmichael and Phillips, deceased, on the ground that 
the plaintiffs, Phillips & Carmichael, in that suit were professedly 
representing the plaintiffs, and that the plaintiffs were parties to the 

suit; that Moir & Co. were really and virtually and meritori- 
187 ously the parties to that suit, and it was on that theory that he 
got in evidence those depositions. 

Now I want to show that is so. 

The Court: But you cannot cross-examine this witness to meet 

‘rebut the evidence of some other witness. You can only cross- 
examine him in those matters on which he was examined in chief. 

Judge BarNum: I can take him as my witness. 

The Court: Wait, let me talk a minute. Although it may 
meet or tend to meet the evidence of some other witness, if objected 
to the objection should be sustained because it is not cross-examina- 
tion. 

Judge BARNuMmM: That is not the objeet. 

The Court: Is this cross-examination, calling upon this witness 
to state what he testified on some other trial? 

Judge Barnum: That is not this question. My present question— 

The Court: I will have to stop you while I talk. 

Judge BARNuM: You have stopped me while I was attempting to 
state what the fact is, what the question is. 
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The Court: I will stop you again, stop you altogether, if you 
don’t look out. 

Judge BARNuM: I don’t know about that. 

The Court: Now, on what point is that cross-examination per- 
missible. It may tend to meet something, but upon what point of 
the direct are you cross-examining? 

Judge Barnum: I will withdraw the question so as to obviate the 
discussion. 

Q. Did you file in that other suit against Phillips & Car- 

michael a bill of items in which you claimed « To money re- 
188 ceived of H. H. Shufelt for roo barrels of highwines of ours 

sold them, $6,400. Credit by commissions $100”? That is 
dated July, 1870. Phillips & Carmichael to R. Moir & Co., debtor. 
Didn’t you file such a bill of particulars? 

Mr. EpsAL.: We object, on the same ground, that it is not 
cross-examination. 

The Court: Do you wish to be heard on that? 

Judge BARNUM: Well, it don’t make any difference. The court 
can rule either way. 

The Court: Objection sustained, then. 

Judge Barnum: Exception. 

Q. Mr. Moir, did you sign any contract, memorandum, paper or 
document in connection with this transaction to Ames? A. My 
instructions to Mr. Phillips — : 

Q. Answer my question. (Question read.) Please answer 
that. A. I did not. 

Q. You said you did hear of the replevin suits when you came 
here. You said you were confronted with two suits. That is 
cross-examination, certainly. Those were replevin suits, one for 
wines in Detroit, and one for the wines here at the Michigan Cen- 
tral depot. - A. I was aware of them 

Q. Did you go around and have a talk with the people at the 
National Bank of Commerce with reference to the wines replevied? 
A. I did not, sir. 

Q. Did you have a talk with them at all, anybody connected 

with the National Bank of Commerce, in regard to these 
189 replevied wines? A. At Mr. Carmichael’s request. 

Q. I don’t care at whose request. A. At Mr. Carmichael’s 
suggestion I went over to the old Court House, and had about five 
minutes conversation with Mr. Goudy, the only one I spoke to in 
connection with it. 

Q. Did you learn at that time and on that visit that this 
National Bank of Commerce had a claim, a lien, or claimed a lien 
upon these wines for advances made upon drafts and bills of lading 
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upon these very wines? A_ I learned that some bank had ad- 
vanced on them. I don’t know as I charged my memory with 
what one. 

Q. At that time you learned so? A. Yes, sir. 

Q. You did not personally make any demand upon Mr. Ames 
for your money, did you, or ‘this money you are suing for now? 


A. I did not. 


@. Never did, did you? A. Inever saw Mr. Ames from the’ 


time I had the last conversation with him on the Board of Trade 
until I saw him here on Monday morning. 

Q. Then no would have answered that questions A. I don't 
know but it would. 

Q. Do you know, of your own knowledge, of your partners, 
either of them, m: iking any demand on Mr. ‘Ames for that money? 
A. Ido not. 

Q. Were you carrying on business here in Chicago as a mem- 

ber of the Board of Trade for all the period of time from 1870 
190 tothistimer A. I think I have, sir. 

Q. How soon after you learned of the sale of these wines 
that were replevied, the sale of them by Phillips & Carmichael to 
Shufelt & Co., did you bring suit against Phillips & Carmichael for 
the proceeds? A. QO, the papers or the records will show. 

Q. Well, come as near as you canr <A. Inside of six 
months. 

Q. You won that suit in the court below and got judgment? 
A. We did. 

Q. For how much money, about? (Witness hesitates.) No 
matter, if you cannot remember? A. Well, if the court will per- 
mit me to explain 

Q. i will withdraw the question. 

Mr. Epsati: Then withdraw the question and answer too. 

Judge BARNuM: That is not necessary. 

Mr. Epsauui: I am willing it should all be stricken out. If you 
are going to prove by parol the winning of the suit below, we want 
to prove by parol the reversal of it. 

Judge BARNUM: You proved it on the direct. 

Mr. Epsauu: I understand that is stricken out? 

Judge BARNuM: It is withdrawn. 

Mr. EpsAuu: [t may be stricken out. 

Judge BAkNuM: You were not in Chicago at the time of the 
purchase of the wines to supply this order of Ames? A. No, sir. 

Q. Did you after learning that Phillips & Carmichael had 
Igt replevied these wines at Detroit, and these wines here in the 
Michigat in Central depot, instruct Phillips & Carmichael to 
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make a demand upon Ames for the price of the very same wines? 
Just answer that and nothing else. A. I have no recollection of 
having done so. 

Q. Were your partners then in Chicago—either of them or both 
of them? <A. Not at that time, I think. 

Q. Did you ever instruct Phillips and Carmichael to make a 
demand upon Ames for the price of these goods? A. We put 
that in a d fferent form. We demanded it from them. 

Q. Isee youdid. That is what | wanted to prove. How lon 
were you experimenting upon that demand? How long did it last: 
A. Qh, about as long as you legal gentlemen can make up your 
mind about what course to advise a client to pursue. I was at 
that time acting under the advice of counsel. 

Q. You didn’t have the same counsel you have now? A. 
No, sir. 


Re-direct Examination by Mr. Edsall. 


Q. There was a question as to whether you instructed Phillips 
and Carmichael to make a demand from Ames for these wines. 
State what instructions, if any, you gave Phillips and Carmichael 
when you were here in July, 6th to roth, whatever the date was, 
about what they should do in regard to delivering the wines and 

collecting the money? 
192 Mr. Rew: We object, your Honor, to that question, unless 
Mr. Ames knew of these instructions. 

The Court: No; that is proper enough. 

Mr. Rew: Note the exception. 

The Court: What instructions he gave to his agent about de- 
livering the property? A. My instructions to Phillips & Car- 
michael as our agents covered the case entirely, to margin, make 
the contract, deliver and collect for us. 

Mr. Epsatu: Collect what? <A. I did not consider that it was 
necessary to repeat to business men an instruction that was under- 
stood by both sides. It was to collect the proceeds of whatever 
wines were delivered on the contract. 

Q. According to the contract price? A. Certainly. 

Q. And you were informed they got rid of those wines without 
collecting the moneyf A. It appears to be the case. 

Q. And that is why you sued them? A. That is it. 

Q. You said that you did not sign any contract yourself. Were 
you here when the papers, the written contracts, were made? A. 
I think not, sir. 

Q. Who represented you in making and signing the written 
contract? A. Phillips & Carmichael had full authority to do it. 


106 WILSON AMES V. ROBERT MOIR ET AL. 


Judge Barnum: I do not understand what you mean; sign what 
in yournamer A. The original contract. 
193 Q. Tosign them in your name? A. Yes, sir. 

Mr. EpsaLu: You were examined about dealing on the Board 
of Trade in highwines. Wha: highwines did you deal in on the 
Board of Trade, whose manufacture? A. Nothing but our own. 

Q. You simply came to the Board of Trade to sell your owr 
highwines? A. Yes, sir. 

Mr. EpsaLu: State what business you actually did on the Board 
of Trade, the character of the business? A. As a member of the 
Board of Trade I had a right to employ brokers to sell our own 
manufactures, which, under the then existing law exempted us, I 
think, from a two per cent. comm ssion that commission merchants 
had to pay if they sold as third parties. 

Q. You did not dealin other wines than your owa manufacture? 
A. Not at all. 

Q. It was simply to sell those? A. Yes, sir; that is all. 

Q. And you, to facilitate the sale of your own wines, became a 
member of the Board of Trade? A. That was my purpose. 

Judge Barnum: One question on the re-cross. Did you 
instruct Phillips & Carmichael to sign contracts with Ames in 
your name? A. Oh, certainly. May I ask the induigence of the court 

to ex pli lin one matter that is perhaps a little cloudy in the minds 

194 of the jury? The gentleman has by implication held out the 

Impression that we sued for the price of the wine. I swear 

that my recollection is that we sued upon the draft which Phillips 
& Carmichael drew for the money. 

Q. I will leave it to the general. The 6,th Illinois reports 


shows better than that. A. [am testifying now to what my rec- 
ollection is. 

Q. Your explanation needs explana ion. A. I am willing for 
it to go as my recollection to-day to this jury. 

Mr. Epsati: It don’t make any difference 

The Court: Is that all? 

Mr. EpsaLt: You never got any money of Phillips & Car- 


michael by virtue of such suitr) A. Oh, no, not a penny. This 
margin money was not sutlicient to protect us in the difference of 
the price of the wines that we sold at, and what they were worth, 
when the contract was fulfilled as far as it was fulfilled: not suffi- 
cient to cover. 

Q. You have never been paid by Phillips & Carmichael as I 
understand you, anything for the sixty-four hundred and (whatever 
it was) dollars which you paid? A. Nota dollar. 

Judge Barnum: You never returned the $600 did vou, of mar- 
gins? A. Whom tor 
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Q. ToAmes. A. Why did we? 

Q. Did you or not? A. I didn’t know whether I would meet 
Mr. Ames in Canada or where; we did not. 

Q. Youdid not? A. No, sir. 
195 The plaintiff then rested—and thereupon the defendant, to 
maintain the issues on his part, introduced the following evi- 
dence, to wit: 

Witson Ames, the defendant here'n, having been first duly sworn 
on his own behalf was examined in chief by Mr. Reid, and testi- 
tied as follows: 

Q. State your name and whether you are the defendant or not 
in this case? A. Wilson Ames. I am the defendant. 

Q. Where do you reside at the present time? A. Chicago. 

Q. How long have you resided here, continuously from this 
date back? A. Qh, for ten or fifteen years. 

Q. What, if any business have you been engaged in during that 
time? A. I have been treasurer of the Phoenix Distilling Com- 
pany, ever since it was organized eleven years ago. 

When was that, if youremember? A. Well, that is eleven 
years. 

Q. About eleven years? A. Prior to that | was traveling 
several years for Dickinson, Leach & Co. 

Q. Have you been a stockholder at any time in that company 

that you are treasurer of now? <A _ Ever since it was organ- 

196 ized eleven years ago. 

Q. Is there a record of the amount of stock held by you 
kept at the government office in Chicago, a public record? 

Mr. Epsati: fobject. I do not see any pertinency to that. 

The Court: Do you object to this Mr. Edsall? 

Mr. EpsALt: Yes, sir. 

The Court: What is the object of this? 

Mr. Re: I wish to show Mr. Ames is a business man and 
owns property, and it is a matter of record here and has been for 
several years. 

Judge BARNuM: One of the witnesses whose deposition was 
read in evidence by Mr. Edsall, testified, that the reason that they 
did not sue on this claim fourteen years old was that this man was 
«‘ busted ” and afterwards became a millionaire. Now, we want to 
show that at any time during the last ten or twelve years he was 
responsible, and known to be such. 

The Court: The time of bringing suit is wholly immaterial, 
whether it was ten years or twenty years old, unless the statute of 
limitations has run. 
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Mr. Epsatv: It was on their cross-examination they drew that 
out. : 

Judge Barnum: That is our reason for — 

The Court: The objection is well taken, and is sustained. 

(Exception by defendant. ) 

Mr. Rem: Mr. Ames, where did you reside in 1870, in the month 
of Juner- A. I was here in Chicago. 

Q. What business were you engaged in then, if any? A. 
197 In the liquor business, on River street. 
Q. Wholesale orretail? A. Wholesale. 

Q. How long previous to that time had you been engaged either 
alone, or in connection with other firms? A. Well, several years. 
About two, perhaps. 

Q. Do you remember at any time of making a contract or agree- 
ment of any kind regarding the purchase of any property from 
Moir, any highwines from the plaintiffs in this case? A. I do. 

Q. If so, state when it was, and where it was, as near as you 
can? A. It was on the board of trade I made an agreement. On 
the board of trade I made an agreement to take 200 barrels of 
wines at $1.07 per gallon. 

Q. Whom did you make that agreement with? 

Mr. Epsaui: I do not know exactly what they are after; but 
the point [ wish to raise is this: We have sued here upon a writ- 
ten contract described as such, and proven as such, and the plead- 
ings do not deny the making of that contract under oath, and it 1s 
proven. I object to the evidence of a parol contract one way or 
the other. 

Mr. Reiww: The pleadings do not deny under oath the signing 
of that paper. We deny there was ever a contract. It is for the 
court to determine what the paper is, whether it is a contract or not. 

The Court: That is for the court to Say. 

Mr. EpsaL.: They raised that question on their demurrer. 
198 The Court: Is that paper for 200 barrels or one? A. 
One; the only one here in evidence. 

The Court: Are you seeking to show another agreement? 

Mr. Reip: No; Mr. Moir testitied there was only one contract. 
one paper which was for roo barrels of highwines. We claim this 
paper was nota contract. It was a memorandum of some sort or 
other. 

The Court: How can you deny that? It purports to be made 
by the defendant, his name ts attached to it. How can you attack 
it unless you file an athdavit denying its execution? ; 

Mr. Reip: We donot deny we signed that paper. I am ask- 
ing about a contract, not that paper. 
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The Court: You are talking about some contract for 200 bar- 
rels of highwines? 

Mr. Rew: Yes, sir; and the only contract made. 

Judge BARNUM: We are, in other words, trying to prove our 
plea of general issue that we did not make any such contract as is 
declared on, but another and entirely different one. I know, with- 
out doubt, that your Honor will agree with us if you will listen to 
the authorities. We are offering to show under the general issue a 
thing we have aright to show. We have a right to show that the 
plaintiff has no cause of action, and if he had, it has been extin- 
guished. We have a right to show all that. We havea right to 
show the contract declared on was never made, whether in writing 
or not, it was never made; and we are offering to show that the 
100 barrels of highwines for the price of which they are attempt- 

ing to sue here are part and parcel of the 200 barrel lot that 

199 was sold at one and the same time by a word of mouth con- 
tract on the board of trade by Moir, through Wallace, to this 
gentleman. That is what we are trying to show. 

Judge BArNuM: Will vou state the contract that you say you 
made for the purchase of these wines on the board of trade with 
Mr. Wallace? Go on and state it. | 

Mr. EpsALL: We object to any oral contract. 

Judge Barnum: That is, the wines in controversy in this suit. 

(Objected to by plain iff on the ground that if they propose to 
prove an oral contract different from that set out in the dec- 
lara'ion, that it is incompetent in this case.) 

Q. (Question read. ) 

(Objected to by plaintiff on the ground that the contract de- 
clared upon and proven is in writing, and it 1s incompetent to 
prove any d fferent contract by parol.) 

Judge Barnum: The proposit'on is to prove that the contract 
was by word of mouth, and was for two hundred barrel:, for two 
hundred barrels, wh ch included this too barrels. and was not, and 
never was, a contract for one hundred barrels. We propose to dis- 
prove and contradict the avermen s of the plaintiff’s declaration. 

(Objection sustained. Exception by defendant. ) 

Mr. Rew: Did vou ever make any contract with the plaintiffs 
in this case through any person, or through any agent of theirs, for 
one hundred barrels of highwines, the purchase of one hundred 

barrels of highwines- 

200 Mr. Epsautu: I object if the proposition is to prove an oral 
contract before this paper declared upon was made to vary, its 

terms. 

( Objection sustained; exception by defendant. ) 
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Judge Barnum: We propose to prove that he never made a 
contract for one hundred barrels. 

The Court: That I think you cannot do, under your pleadings. 

(Exception by defendant.) 

Mr. Rew: Did you ever meet Robert Moir, or any member of 
the plaintiffs’ firm at any other time than the one you have men- 
tioned when you first met him on the Board of Trade? A. 1 don’t 
recollect of having met him but once. Itis a good while ago, but if 
some circumstance should come up that would refresh my memory, 
I might admit it—I might recollect it. 

Q. Did you ever make any other contract for the purchase of 
highwines from Robert Moir and Company, the plaintiffs in this 
case, either from them personally, or any member of the firm per- 
sonally, or through any agents of theirs? A. No, sir. 

Q. Mr. Ames, at the time you made this purchase, was there a 
general speculation being indulged in by dealers in highwines here 
in the city of Chicago? 

(Objected to by plaintiff as immaterial. ) 
Mr. Rem: We want to show your Honor that at that time there 
was what they call a flurry on the Board of Trade in regard to 
highwines, and people were crazy, and were entering into all 
201 sorts of contracts, and making numerous contracts, and he 
caught the fever, and he made contracts, and Mr. Moir caught 
the fever, and he made one. 
(Objection sustained; exception by defendant. ) 

Q. Mr. Ames, at the time you made this contract, or made any 
contract with Robert Moir & Company for the purchase of high- 
wines, what was the state of your financial condition at that time? 

(Objected to by pl: intiffs as immaterial; objection sustained; 
exception by defendant. ) 
Mr. Rem: They have got in proof under the replication wherein 
they have tried to show fraud upon our part, and now [I want to 
show that the transaction was fair, honest and straightforward; that 
he was a man of capital, and went into it with honesty; that he got 
caught in a declining market and was unlucky and failed. I want 
to show our good faith in entering into this contract. They have 
certainly attacked our good faith. 
(Objection overruled; exception by plaintiffs. ) 

Mr. Epsatt: We object on the ground that there is no claim 
that he was then insolvent. 

The Court: Well, you may answer. State what was your 
condition? 

A. I was solvent. 

Mr. Rem: How much did you consider yourself worth at that 
timer 
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(Objected to by plaintiffs as immaterial; objection overruled; 
a by plaintiffs. ) 
Q. Well, that is, that time the contract was made? A. Yes. 
202. The Court: How much was he worth, I suppose? 
Mr. Rem: Yes, sir. 

A. More than $10,000? 

Q. How much more? A. Well, I don’t know. It is a good 
while ago. I presume twice that. 

Q. How did your financial condition continue after that down 
to the time that they levied the execution upon you? A. Why, I 
was solvent clear up to the time of the judgment being taken 
against me and the property sold out at ten per cent. of what it 
cost. 

Q. During this time, during the month of June, did you make 
any other contracts or make any other purchase of highwines? 

(Objected to by plaintiffs.) 

A. Yes, sir. 

The Court: I don’t think that is material. The objection is 
sustained. | 

Mr. Rei: Did you receive any other highwines for delivery? 
A. Yes, sir. 

(Objected to by plaintiffs. ) 

Judge BARNuM: This comes down to the time of these deliver- 
ies. We want to show that he was receiving deliveries right along 
on the day before, two days before, and right along down to this 
time. It will tend to show that there was nothing singular, sus- 
picious or peculiar in the fact that he sent out these highwines east, 
any more than there is that he received at the same time. 

The Court: Goon. He may show that he sent off other 
203 highwines in the same manner. 
(Exception by plaintiff. ) 

Mr. Rem: During the month p.evious and including the 18th 
of July, 1870, how many days will you say that you were receiving 
highwines delivered at your place, and delivering them out? 

(Objecte | to by plaintiff as immaterial and irrelevant; objec- 
tion overruled; and exception by plaintiffs. ) 

A. I cannot say just how much I was doing, but I was doing it 
right along during the month of July. 

Q. On the 18th of July did you have a large quantity of high- 
wines on hand at your place of business? A. Yes, sir. 

Q. And on the 19th, too? How isthat? A. Yes, sir. 

Q. About what quantity did you haves <A. Oh, there was 
more than another hundred barrels. I can’t tell just how many. 


Q. Was the floor full? A. Yes, the floor was full. If I may 
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be allowed to state, I noticed in Mr. Maynard’s testimony in some- 

thing I read over in the former case, he said I shipped— 
(Objected to by plaintiffs. ) , 

The Court: State what you know yourself 

A. I can’t tell just how many. I was doing it along every few 
days. 

Mr. Reip: Had you previous to this time made any arrange- 
ments with any parties in New York or elsewhere east to receive 

consignments from you, and make you advances upon high- 
204 wines? 
A. I had. 

Q. Had you just previous to this time been in the habit of con- 
signing highwines to this party and making drafts, and attaching 
them to bills of lading and having them discounted? A. I had. | 
went to New York with that express purpose, to make an arrange- 
ment to have the wines carried in New York, and not here. * 

Q. Will:you state why you made arrangements to have the 
wines kept in New York rather than having them kept here? A. 
Because I needed money from parties, and the rate of interest was 
ten per cent. here, where it was seven per cent. there. There was 
a big saving in the cost of having them by having them carried in 
New York, and whenever they were wanted, east was the market, 
either New York, Philadelphia or Baltimore. There was ten bar- 
rels of that class of goods there to one here. 

Q. How was it about insurances A. _ I don’t remember that 
there was so much difference in insurance, but there was a little 
difference. 

Q. How was it in regard to other distilleries here engaged 
in the same line of business? Was there a custom in that regard 
at that time? A. The largest house here had sent on theirs and I 
followed after their tracks. The largest house here I knew had 
several thousand barrels shipped down there for that very purpose. 

Mr. EpsAuti_: I don’t see as that is immaterial. I did not see 

what he was driving at. I ask that that last question and an- 
205 swer be stricken out; what other houses did in shipping down 
there, or the course in New York. 

Judge BaRNUM: We did nothing contrary to the custom or sus- 
picious, and [ would like to prove it. 

The Court: If other houses were receiving wines in that way, 
and immediately, the very next morning, shipping them out, it 
might be admissible. 

Q. Do you know whether or not it was the custom, or fre- 
quently the custom here, for dealers in highwines, in the same class 
of trade that you were in, when they have been cash sales, or what 
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were called cash sales, to have the highwines delivered directly 
from the seller to the depot’ 
( Objected to.) 

Q. And sent off immediately, and bills of lading attached and 

drafts drawn immeciately upon them before they were paid for? 
(Objected to by plaintiffs; objection overruled; exception by 
plaintiffs. ) 

A. Why the house I spoke of that was shipping down there 
was the North-Western Distilling Company, and they had several 
thousand barrels shipped down there. Now, I can’t say they re- 
ceived the wines and shipped before they were paid for, because | 
don’t know just how they done their business; but I know they 
shipped thousands of barrels down there. They had more than 
five thousand barrels in the east. 

Q. Did you know of any instance, either yourself or other par- 
ties, where goods had been delivered, in possession of the buyer, 
and where they had been shipped off and transferred with- 
out paying for them, previous to paying for them? 

(Objected to by plaintiff as immaterial and incompetent.) 
206 About that time? 

The Court: If it was the custom amorg dealers to pur- 
chase goods and have them immediately shipped East, I think that 
would throw some light upon the question of whether he acted 
fraudulently as the plaintiff claims, in sending off these goods 
immediately. He may state it, but | do not think a single instance 
is sufficient. 

The Witness: I know that to be the usual practice, and in this 
case the instructions were— 

(Objected to by plaintiffs. ) 

Mr. Reip: Did they, according to the custom here prevailing at 
that time, among dealers of highwines, did the sellers generally 
collect their pay before they delivered the goods into the hands of 
the purchaser on cash sales? 

(Objected to by plaintiffs as before : objection overruled; and 
exception by plaintiffs. ) 

Q. Did they collect before the goods were delivered? Before 
they put the goods into your manual possession? <A. 1 never 
knew an instance that they did. 

Q. State what the custom was in that regard on cash sales so 
called? A. The wines were delivered one day and invariably 
collected for the next day. The bill with all the government pa- 
pers, coupons, and inspector’s certificates were brought together 
and then paid for. 

Q. And how were they generally paid amongst merchants and 

dealers, in cash or in checks? A. By checks, invariably. 
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207 Q. Were the bills always presented on the next day, or 
sometimes later? A. Oh, they might be later. 

Q. What was the general custom? A. The general custom 
was the next day. 

Q. When you sold goods, if you did sell any at all on cash sales, 
how did you act in regard to collecting your pay? A. I never 
presented a bill the same day, nor I don’t think I ever had one 
presented to me the same day when I bought. 

Q. Will you please state where your family was during the 
months of June and July, 1870? A. They were East. 

Q. How long had they been there? A. In Chester, Massa- 
chusetts. My wife went to Chester, Massachuset s. 

Judge Barnum: Come as near as possible to. the time? A. Jan- 
uary. 

Mr. Reip: Did they continue to reside there? A. She was 
taken sick there and did not come back here until after July some- 
time. 

Q. Where was your residence during that time? A. It was 
here. 

Q. Upto what timer When did you change? A. Why, 
about 1872 I think it was; 1871 or 1872. 

Q. Vou moved from here, changed your resideace from here 
down East, did your’ A. Yessir. I went to traveling for Dixon, 
Leach & Company, and I was down there—my business took me 
down there a good deal, and so I changed down there and came 

out here once, in a couple of months, say three months, perhaps. 
208 ©. On the 18th of July, 1870, where were you during that 

day if you remember? That is, the day they claim that they 
delivered goods to vour) A. Well, I was in Chicago. I was at my 
place of business. 

Q. Where was that? A. 13 and 15 River, I think it was. 

Judge Barnum: River street? A. Yes, sir. 

Q. Where were you on the 18th, if you remember? A. I know 
[ was at my place of business. 

Q. Was vou there the greater part of the day? A. Yes, sir. 

Q. How late were you "there: if you re member, and state any 
instance why you reme mber the time you left? A. The reason , | 
know what time I left there is this: they all say that the last of the 
wines was not delivered there until about 6 o'clock, und I left there 
just about as the last wagons drove up, and had s.arted towards 
South Water street cn River, and there met Phillips & Carmichael. 

Q. What did you say to them, or they to your A. They were 
in their buggy and I was just going to cross the street and it hap- 
pened so th: it I walked right along just even with their buggy as 
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they got across the street, and they asked if the wines were de- 
livered all right, and I says, “ Yes, I guess so; why a dn’t you 
deliver them to the Michigan Central road, as I told your 
Q. What did they reply to that 
209 (Objected to by plaintiffs as incompetent; objection overruled; 
exception by plaintiffs.) 

Q. What did they say to that? A. There was no long con- 
versation; just called and ‘they went on. 

Q. State if at any time previous to this r8th you had made any 
request of them as to where they should deliver these wines? A. 
At the time I told them to deliver it all—lI said, « Deliver them to 
the Michigan Central Road.” 

Q. Howmany? A. One hundred barrels, to save ¢ cartage. 

(Objected to by plaintiffs; objection overruled; exception by 
plaintiffs. ) 

Q. What did they say at your request to deliver them at the 
depot? A. I can’t tell just what they said. 

Q@. State the substance? A. T hey gave me some evasive an- 
swer that they delivered them to the store where the agreement 
was. 

Q. How many men did you have in your employ at your place 
of business at that time? A. I should think about three or four, 
possibly five. 

Q. Did you have a book-keeper? A. Yes, sir. 

Q. Whatwashisname?r A. Jb. W. Kendall. 

Q. Do you know whether he was there that day or not? A. I 
know he was. 

Q. How much of the day was he there on the 18th? A. Well, 
it is a good while ago, but my recollection is that he was there as 
usual. I know he was there as usual, in fact. 

210 Q. How was it the next mornings A. I know he was 
there as usual. 

Q. What time did you get there the next morning? A. At 

the usual time. I presume 8 o'clock. 
. Q. Did you give any orders when you went there in re- 
gard to the shipment of wines? A. Yes; ‘well, that night or that 
morning I gave orders to have them shipped—sent to the Michigan 
Central Road. 

Q. And state if you know up to what hour in the day the 
Michigan Central Railroad Company would receive freight at its 
depot, and give bills of lading at that time? A. ‘They never 
would receive it before 7 0 ‘clock in the mor ning, or after 6 o'clock 
at night. 

Q. Were any of these goods received,. this 100 barrels of high- 
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wines, shipped from your store during the 18th? A. No, sir; not 
a barrel. : 

Q. Were any of these goods shipped from your store on the 
19th before 7 o’clock in the morning? A. No, sir. 

Q. How long would it take to transport the o.e hundred bar- 
rels of highwines from your place of business to the Michigan Cen- 
tral freight depot? A. Why, it would be six dray loads or truck 
loads, and it would take them, | suppose, not more than five min- 
utes to roll on sixteen barrels, and the drive wasn’t more than five 
minutes more from there to the depot. There would be six loads 

of them. 
211 Q. Were they shipped in the morning? A. Yes, sir; 
they were. 

Q. Did you ship any of those wines or any other wines out of 
your place atmightr A. Never. 

Q. That night? A. No, sir; never. The government would 
not allow it. 

Q. Did any highwines leave your place of business after half 
past five that atternoon? A. No, sir. 

Q. Onthe 18thr A. No, sir. Tue government won't allow 
it. The wines are liable to seizure if they are found on a wagon 
after sunset. 

Q. Were the wines all there in the morning when you got 
there? A. I don’t think so. My recollection is that—in fact I 
think the boys were rolling them out when I went in. 

Q. You had given the order then, I understand, the night be- 
fore? A. Yes, [ am satistied now I gave them the order the 
night before. 

Q. Whom did you tell, Phillips or Carmichael, or both of them, 
that you wanted the goods delivered to the Michigan Central 
depot? A. Well, my recollection is that most of my business was 
done with Mr. Carmichael. I don’t think I knew Mr. Phillips at 
all. I don’t know whether I ever spoke to him, in fact. 

Q. What did you do the next morning, on the 19th, when you 
got to your store, if you remember? A. Well, after the goods 
were all shipped, and went out and got the railroad receipt, the 

teamsier had brought back the receipt for the goods, it was 
212 taken—lI don’t suppose I| done it, but it was taken to the bill of 

lading office and the receipt surrendered and the bill of lading 
got in its place, and the book-keeper made up a draft on W. S. 
Miller & Company for the goods, and either he or I took it to the 
bank, I couldn’t say which. 

Q. Had you previous to that time made arrangements with the 
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bank to discount paper of yours of that kind with bills of lading 
attached? <A. Yes, sir. 

Q. Had you been doing it right along? A. Yes, sir. I had 
done as far back as—well, prior to the rst of May; I think it was 
about the rst of May the concern changed: from Miller, Ames & 
Company to Wilson Ames. Wilson Ames & Company did the 
same thing to the same concern in New York. They shipped 
goods on cons gnment there, and they were then to be carried in 
New York. They were carried for months after that. 

Mr. Epsaui: I object to that and ask that that last question and 
answer be stricken out. 

The Court: I think whatever he was in the habit of doing, is 
proper enough to be shown as tending to show that there was noth. 
ing out of the way, but how the firms did perhaps would be objec- 
tionable. 

Judge BARNuM: It was a firm of which he was a member. 
That is the way it came in. | 

(Objection overruled, and exception by plaintiffs. ) 
Mr. Rew: Did you see Phillips & Carmichael, or either of 
213 them, on the rgth, or at any tim: after, of July, 18707 A. No, 
sir, I did not. 

Q. Did they come to your place of business while you were 
there? A. No, sir, they did not. 

Q. What time did you leave there in the morning, if you re- 
member? <A. Well, not until after nine o’clock, any way. 

Q. Mr. Goudy has testitied that there had something been said 
on the former trial about your being at the bank there with bills of 
lading about ha!f-past eigh:. State — that is true or not? 

(Objected to by plaintiffs as improper. 
The Court: L-t him sta'e what tine he was there. 
Mr. Reip: Is that true, or not? 

(Objected to by plaintiffs as improper. 

The Court: He may s ate whit time Ke was there. It is not 
called upon to deny what other witnesses may have sa d. 

Mr. Rem: How long was you there, if at all, before the bank 
opened? A. At the bank: 

Q. Yes, sir, with the bills of lading? A. Not until it opened. 

Judge Barnum: If your Honor will allow me at this point, I 
will make a motion to exclude what Mr. Goudy said on that point, 
because it was hearsay. Mr. Goudy did not pretend to say that he 
knew it. He said somebody said so. 

The Court: I think he testified that some one stated that on 
the trial. 

The Witness: The bank did not open until 1o-o’clock. 
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214 Mr. Rew: Well, sir, were those drafts and bills of lading 
then deposited? <A. Yes. sir. 

Q. What did you do then? A. I can’t say that I deposited 
them. I don’t recollect that they were deposited by me. 

Q. Go on and tell what you did that morning, that fore- 
noon, as near as you can remember at this late day’ A. I recol- 
lect being up there to the bank, and I presume I carried the drafts, 
and probably about ten o'clock, somewhere, but I can’t just state 
now when it was, but I think it was before I got back to the store, 
somebody told me the sheriff had levied on my store. 

Q. What did you do thenr A. I went over to the store. 

Q. What did you find? A. I found the sheriff there. 

Q. Under what? 

Judge BARNuM: Anexecution? A. Yes, sir. 

Mr. Rep: An attachment, or execution, or what? A. An 
execution. 

Q. Well, what did you thendo? How big a judgment was it, 
if youremember? A. I have forgotten, but it was a pretty large 
judgment. 

(Objected to by plaintiffs as improper. ) 
Q. What did you donext? A. It is so long ago it 1s impos- 
sible for me to tell how large the business was. 
215 Judge BARNuM: Was it a large judgment, or a small one? 
A. It was a large judgment. 

Mr. Rerp: Had you up to this time seen Carmichael or Phillips? 
A. No, sir. 

Q. Had you up to this time seen any one representing Conklin 
& Brother, or Lynch? A. No, sir. 

Q. Did Phillips and Carmichael, or the plaintiffs, or any one 
representing any of them, or Conklin and Brother, or Lynch, or 
any one representing either of them, ever call upon you to pay the 
bill for any of these ‘highwines? A. Never been asked to pay it 
sir, to this day by any body. 7 < 

Q. On that day or any other timer A. No, sir. 

Q. What became of your money that was placed to vour credit 
upon the discount of those drafts? A. As soon as I learned that 
the sheriff was in possession of the store, I drew a check for $6,000 
to Barnes, who was then in the store, of Akron, Ohio. He was 
there, and he says “ Here, the sheriff is in possession. Now I 
want you to take care of me.” And I drew a check and gave it to 
him. Barnes of Ohio was there and insisted upon his money which 
I owed him. He was endorser for me, and I drew a check for 
$6,000 and gave it to him. 

Q. Was he a stranger, or did he belong here? Did he live here? 
A. No, sir, in Ohio. 
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Q. Well, what did you dothen? Did you go to the bank with 

him? A. I think so. 

Q. What fore <A. To identify him. 
216 Q. Did you identify him? A. I think so. 
Q. Was hea creditor of yours at that time? A. He was. 
i Q. Tothatamountr A. Yes, sir. 
Q. Ormorer A. And more. 
Q. Why did you give him his check rather than any one else 
should get this money? .A. Because I would rather he would be; 
I thought it was my duty to pay him before somebody else. | 
: preferred to pay him rather than to pay somebody else. 

Q. Did you understand at that time that you, as a debtor, had a 
right to prefer a creditor if you wished to? 

(Objected to by plaintiffs as incompetent and improper. Ob- 
jection overruled, and exception by plaintiffs. ) 

(Question read. ) 

A. Yes, sir, I thought I had. 

Q. Did you act in good faith in that matter? 

(Objected to by plaintiffs as incompetent, and on the ground 
that it is a question for the jury to pass upon. Objection 
overruled, and exception by plaintiffs.) 

A. I did. 

Q. What was the result of the levy of this execution upon 
217 your place of business as to your continuance in business? A. 

Why, it stopped my business. 

Q. What result did i have upon your credit as a merchant here 
in the business community? A. It killed it. 

Q. Was your property sacrificed by selling under the execution? 

(Objecied to by plaintiffs as immaterial. Objection overruled, 
and exception by plaintiffs. ) 

Q. If, at that time, you had concluded to go on in business, if 
your credit had not been destroyed, could you have procured the 
money if you had been called upon by these parties to pay them? 

(Objected to by plaintiffs, and objection sustained. ) 

Q. Did you have a standing arrangement by which you could 
get money from the east when you wanted it? A. I had. 

(Objected to by plaintiffs, who asked that the answer be 

; stricken out. Objection overruled, and exception by plaint- 
: iffs. ) 

A. I had parties in the east that would furnish me plenty of 
money to pay all of these, and as quick as I made settlement with 
my creditors, they did furnish me with nearly $50,000, more than 
$25,000, with which I started in business. 

(Plaintiffs moved to strike out the answer as immaterial.) 
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The Court: What they did may be stricken out, but his con- 
dition at the time I think the Vy have a right to show. 
218 Mr Rew: What was the condition of the market in regard 
to highwines here in Chicago on or about the 18th and 19th 
of July, 1870? 
(Objected to by plaintiffs as immaterial; objection overruled 
and exception by plaintiffs.) 

Q. The question is, what the condition of the market as to 
highwines was? A. Why, there had been a drop. Well, I can’t 
state just whether it was that d: iy or not. 

Q. What was the result upon dealers generally in Chicago, 
here, who were speculating in highwinesr 

(Objected to by ph: iintiffs as immaterial: objection sustained. 

Q. What was the result upon your A. Why, the parties that 
put the sheriff in, said that was the reason why they put him in, 
that I could not stand it. 

Q. What was the state of congressional legislation upon the tax 
at that time, on that very day? 

(Objected to by plaintiffs as immaterial.) 

The Court: I think that is too remote. Anyhow, the law 
‘would be the best evidence. The objection is sustained to that. 

Mr. Rerp: We want to show that Congress adjourned on that 
day, on the day he made the call, and up to that time everybody 
had been believing that there would be a government tax and in- 
creased tax placed upon highwines, and upon their adjournment 
the bottom dropped out. 

(Objection sustained and exception by defendant.) 
Q. Why did you buy these wines? 
219 (Objected to by plaintiffs as immaterial; objection over- 
ruled, and exception by plaintiffs. ) 

A. I bought them to sell again. 

Q. Under what expectation? A. An increase of tax. 

Q. Did you buy them in large quantities from numerous 
dealers? 

(Objected to by plaintiffs as immaterial; objection overruled.) 

A. I had on that day 150,000 gallons that was bought on specu- 
lation, believing that the tax was going on. 

Q. Now, state if anything was said between you and Mr. Car- 
michael, or the firm of Phillips & Carmichael. on the rsth, in regard 
to your not taking the highwines and _ not delivering them? A. 
When I called for them, he told me that the wines had been burned, 
and he would cancel the contract if I wished, upon paying some 
small amount: I don’t recollect the amount. I told him I would 
cancel it and let him keep the $600 and nothing more. He said he 
would deliver them before he would do that. 
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Q. That is what he said at that time? A. That is what he 
said at the time. 

Q. Atthe time you made the call onthe 15th? A. At the 
time I made the call I offered to cancel the contract, and let him 
keep the $600. 

Judge Barnum: But he wouldn’t do it? 

A. Yes, sir, he refused to do it; $600 was the amount of money 
he had up in his hands as margins. 

Q. What did they say at that time about the highwines, about 

delivering them? A. Well, at that time I don’t know as he 
220 said anything about delivering, but some time prior they asked 
me the privilege of delivering them. 

Q. What did he say about the delivery? A. He wanted I 
should take them 

Q. What did you say? A. I said I was not ready. 

Q. What reply did he make then? A. Well, “ You have got 
to take them after the 20th.” 

Q. Mr. Ames, at the time you called on Phillips & Carmichael 
for these wines, did you say anything to him or them as to your 
wishing to have them for distilling purposes? A. I did not. 

Q. Why did you make the call? What did you say to them? 
A. I told them that they could deliver roo barrels of the 200 at 
Michigan Central depot. 

Q. I asked you why, what you said tothem? A. What I did 
say to them? 

Q. Yes. I[ understood you to testify yesterday that you did not 
wish to take the wines, and wanted them to settle the differences? 
A. I said if I had got to take them, you can deliver them at the 
Michigan Central depot. Otherwise vou can keep the $600 and 
cancel the 200 barrels. 

Q. And they declined the latter proposition? A. Yes, sir, 
they declined. 

Q. When was the next time you hd any talk with Phillips & 

Carmichael, or either of them about those wines? A. After 
221 I called them, you mean? After I told them to deliver?’ 

Q. Yes. A. It was the evening that they did deliver, 
about a block from my office. I met them on the street. They 
were in the buggy and I was on the street, and [ walked right up 
to their buggy. 

Q. You have already told that? A. Yes, sir. 

Q. When was the next time you had any talk with either of 
them about the wines? A. Well, it was some time later. It 
might have been a week or two or perhaps a month. 

Q. After the replevin suit was brought? A. After the replevin 
suit was brought, after they brought the replevin suit for the wine. 
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Q. To whom did you then talk? Which one, or both? A. 
Mr. Carmichael. 
Q. What was said? 
(Objected to by plaintiffs on the ground that what was said 
between Phillips & Carmichael and the defendant after the 
wines were delivered and shipped away and the repley vin 
suit was brought, cannot bind the pl iintiffs in this case. ) 
The Courr: How would that affect the plaintiffs in this suit? 
Judge Barnum: It is a part of the history of this case. If 
they are going ‘to claim. the benetit of the action of their agents, 
they must take the whole of it. The proposition is this, a settle- 
ment of the subject-matter of that suit with reference to those 
222 highwines, was made by Ames between him and Phillips & 

Carmichael during the pendency of that suit, by the terms of 
which setilement and. compromise they were to keep the $600 
which had been put up, and they were to dispense with the neces- 
sity of calling him in their suit, and did not call him, and told him 
they would not call him, and settled with him all claims whatsoever 
for the $600, with reference to the whole subject-matter of that 
suil. 

The Court: Do you expect to show that was done_with the 
authority of the present plaintffs: 

Judge BARNUM: I have made this offer just as it is. That is all 
[can make. I think the leyal effect of i.1s already in evidence, in 
iny judgment, and what will be in evidence will be that it was an 
act within the authority of these agents. I do not expect to show 
that Moir, or either one of his partners, came to them or wrote to 
them to do, or to say exactly those things with reference to these 
wines and that lawsuit. I do not expect to show that, by the testi- 
mony of this witness; but | maintain if they undertake to claim, as 
they have done, to get the de positions in evidence of dead witnesses 
in that case, as they ind done and suceeeded in doing. on the 
theory that they were the virtual plaintiffs in that suit, then they 
thereby have adopte ‘d the acts of Phillips & Carmichael with 
reference to that suit; and it Phillips & Carmichael were respon- 
sible for the costs of that suit in case of failure, and had control of 
the suit, had to give a bond io the suit and had to become person- 
ally responsible and so forth, we mainiain that under those circum- 

stances, we have the right to prove a compromise of that suit 

23 with them, and if they made a compromise with them which was 
not for the benefit of their principals, that is a matier between 
them and their principals. We only wish it to go in evidence for 
what it is worth. It may or not bind them. It is part of the his- 
tory of this transaction. 
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The Court: It isnot worth anything. It would be misleading 
to this jury. It is a well established principle that an agent cannot 
bind his principal except within the scope of his authority, or appa- 
rent authority, and évenan attorney cannot compromise a case for 
his principal without authority. There is no evidence that | now re- 
call before the court that Phillips & Carmichael had any authority 
to commence—that is authority direct from the present plaintiffs 
either to commence the replevin suit, or to carry it on; certainly 
not to compromise it. 

Judge BARNumM: On what ground did your Honor let in the 
testimony of Phillips & Carmichael except on the ground they were 
virtual parties to this suit? 

The Court: They had an interest in that suit, it is true, but 
they cannot settle it as far as a compromise is concerned, unless 
they had authority from their principals. 

Judge BARNum: I offer to prove they offered to compromise 
their own suit for the wines they took from him. 

The Court: -I don’t suppose anybody disputes that. It is not 
germain to the issue here. The objection is sustained. 

(Exception by defendant. ) 

Judge Barnum: I| make the proposition and offer to prove that in 

this conversation that | am now asking to have the witness detail, 

Phillips & Carmichael agreed with Ames, the defendant in this 
224 case, and in that replevin suit which has been heretofore intro- 

duced here, that they would compromise with him, Ames, and 
they did thereby and then compromise with him that replevin suit, 
and the claim of Wilson Ames in that suit by theterms of that com- 
promise, by which they were to keep the liquors, Phillips & Car- 
michael were, and the $600 that had been put up on the 200 barrels 
as margins, and that that compromise was to be a complete com- 
promise as to the 100 barrels covered by the replevin suit; Ames 
was to stay away from the city, because they would not call him, 
and did not wish to call him, and in pursuance of that conversation 
and compromise, Ames was not called as a witness by Phillips & 
Carmichael, or anybody else, and that the wines were kept by 
Phillips & Carmichael, and were not returned to Ames, and that 
the $600 that was put up on the 200 barrel transaction as margins, 
were kept by Phillips & Carmichael being the same 200 barrels 
sworn to by Moir. 

Mr. Epsatit: We will object. 1 will state the grounds. 

The Court: The objection is sustained. 

(Exception by defendant. ) 

Judge Barnum: Mr. Ames, you have testified that on the 18th 
you gave orders to have the highwines shipped by the Michigan 
Central Railroad, didn’t your A. Yes, sir. 
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Q. To whom did you give that order? A. To my shipping 
clerk. , ) 

Q. What was hisname?r A. Wilson, I think. Iam not sure 
whether it was Wilson or O’Brien that had that position then. 

Q. How many barrels did you order him to ship? A. 100 

barrels. | 
225 Q. In giving him that order to ship 100 barrels, did you or 
did you not designate what 100 barrels, or whether it was to 
be the 100 barrels that you were getting from Phillips & Car- 
michael or not? A. I told him two cars, and did not tell him 
which ones to ship. 

Q. How many barrels of wines did you have there before these 
came into your place? A. Well, I don’t recollect, but twice that 
amount, anyway. 

Q. You had more than enough to have filled an order for 100 
barrels with. ut touching theser A. Yes, sir. 

Q. And you did not specify these as the ones to be shipped? 
A. No, sir. 

Q. Did you know the next morning when you were at your place 
of business, or when you went to the bank with the bills of lading, 
that the wines which had been actu: uly shipped by the clerk, were 
the very same 100 barrels that you were getting from Phillips & 
Carmichael? A. No, I did not. 

Q. Mr. Ames, how did it happen, if you can state to the jury, 
that the 100 barrels that were shipped were the same 100 barrels, 
and not some other 100 barrels or parts of other barrels? A. Be- 
cause they were the last that were received that night, and would 
be nearest the door and would go out first. The balance that was 
in there was to go. My arrangement with the Eastern parties was 
to take all that I had to go, which was a thousand barrels or more 
behind yet. 

Q. These lay handiest to the doors A. These lay handiest to 

the door, and the others could not ver y eas ly be got at first. 
226 Q. When you shipped these too barrels of highwine s, had 

you any intention thereby of defrauding the pl: laintiffs 2 A. 
No, sir. 

Mr. EpsaLt: We object to that. 

The Court: No, he can answer. 

A. No, sir. 

Judge Barnum: Or when you got the drafts cashed, did you 
have any such intention? <A. No, sir. ; 

Q. If the execution which you said was levied on your stock on 
the rgth of July had not been levied, had you the ability by means 
of those wines to raise ¢ns/anter money ne 5 on them to pay 
these plaintiffs the price of their wines? A. Yes, sir. 
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Q. Without reference to the money you got from the bank on 
the bills of lading? A. Yes, sir, I could have paid it. 

Q. You could have paid the check? A. Yes, sir. 

Q. The certified check that was given to Barnes on the bank 
on these bills of lading, and could also have paid the plaintiffs out 
of the balance of your wines? A. Yes, sir. 

Q. Without any other means? A. Yes, sir. 

Q. Whthout the assistance of any other means? A. Yes, sir, 

the bank itself would never have thrown the check out for 
227 $5,000. 

Q. Iwill put this question as referring ‘o your financial 
condition and credit at and about the very time of the shipment of 
these wines, and immediately before that. Was the bank in the 
habit of honoring your overdrafts? A. Checks. 

Q. Or overchecks immediately before this timer A. Yes, 
sir, they were. 

Q. And to what extent? A. Why, a few thousand dollars— 
it never was spoken of. 

@. A little louder. <A. If it was not more than a few thou- 
sand dollars, | would never speak to them, even. 

Q. They would pay a check for as much as a few thousand 
dollars, although you hadn’t the funds there withthemr A. Yes, 
sir. 

Q. Or securities either? A. Yes, sir, or securities. 

Q. Without funds or securities there they were in the habit of 
paying your checks to the amount of more than a few thousand 
dollarsr A. Yes, sir, if it was a larger amount, even, they would 
have paid it, if it was twice the amount, but when they done that, I 
would go and speak to: the cashier or teller, and tell them that it 
would be made good shortly. 

Q. How long had you owed this debt to Barnes that you paid 
with this certified check? A. Well, | cannot tell, but it was a 

good while. <A portion of it was a $5.000 note that they en- 
228 dorsed for me at a bank at Akron, and which they paid at ma- 

turity. , It was sometime before, I cannot tell when. It is so 
long ago, I have forgetten, but 1 wouldnt be surprised if it was six 
months before. 

Q. How much more did you owe Barnes than you were able 
to pay by that certified check? A. Well, I have forgotten, but as 
I recollect it, | owed him a round $10,000 for a long time there. 
There was a long time that I owed him that amount, but just when 
it was I do not remember. 

Q. Did those two drafts amount to more or less than the market 
value of the 100 barrels of highwines? A. Oh, it was less. I 
presume $500. 
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Q. That is, the wines paid $500 more than these drafts? A. 
Yes, sir; there was a margin in the wines then of more than $500 
I should say, but I have forgotte ‘n just the amount. . 


Q. That was there to your credit in the b nk? A. Yes, sir. 

Mr. Epsaui: He didn’t say that. 

Judge Barnum: I will put the question. Was it the fact? A: 
Yes, sir; that was my recollection of it. Idon’t know just how my 
account stood, but the drafts were drawn for round amounts. One 
was $2,600 and one $2,900. I know the drafts would not be for 
$2,600 and so many dollars and so many cents. The wines came 
to more than the drafts. 

Q. It was worth more money than the drafts? A. Yes, sir: 
there was more money than that. 

Q. How is it with reference to these barrels of wine at that 
229 time,as to whether they were uniform, all barrels of highwines, 
as to the number of proof gallons which each barrel contained 


or different? State the fact? A. Why, highwines Were some- 
thing that run very irregular. One man’s highwines might have 
forty-five to fifty oF: allons in. Another might have fifty to fifty-five, 


and another fifty-five to sixty. 

Q. Number of gallonsr A. ‘Yes, sir. 

Q. Proof gallons? A. That is, to measure it with a gallon 
measure. Some would hold forty gallons, but the proof of some 
would be four over and that would make—four times four 1s six- 
teen—make it hold forty-four proof gallons. 

Q. How low, expressed in proof gallons, would a barrel of high- 
wines run on an average?) A. Oh, they run down as low as tor, 
and then run up as high as 150. 

Q. What is the smallest number of proof gallons that you find 
in a barrel of highwines in your experience? A. Qh, at them 
times the pac kaves would be, I suppose, forty—there would be 
barrels that wouldn't run over, forty, including the over-proof. 
Proof gallons you are speaking of? 


Q. Yes, sir; fam. <A. Because the package might have four 
gallons out, or something like that, three gallons, or two gallons. It 


would fill the Board of Trade rules if they had sixty gallons in, or 
if they didn’t have over forty in it would comply with the Board of 
‘Trade rules. In fact, there has been a suit over a lot—— 
Mr. EpsaLt_: Oh, no, we object to this general talk. 

230 «=©6Judge Barnum: I do not want it. Stop right there. 

Please answer questions. Mr. Ames, you have not denied 
under oath, and are not now denying under ‘oath, that you signed 
this paper that this suit is upon here. Will you state why you do 
not deny, or you have not denied, that vou signed this paper? 
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Mr. Epsati: That is immaterial, your Honor. 

The Court: The objection is sustained. 

Judge BARNuM: I propose to elicit from the answer of the wit- 
ness, that the reason was that he did not know whether he signed it 
or not, and is unwilling to swear that he did not. To the best of 
his recollection he would say he did not. | offer to prove that, 
among other things, as showing his good faith in making this de- 
fense, and as tending to repel bad fa’th, and as a part of his case. 
Does the court rule it out? 

The Court: Certainly. 

(Exception by defendant. ) 

Q. How long before the judgment was entered upon which the 
execution was issued and levied upon your goods on the rgth of 
July, how long before that was that judgment note given? A. 
Well, I cannot state positively, but I presume a month before. But 
I suppose the records will show. I should say at least a month be- 
fore, and may be longer. It may have been dated the 1st of May, 
and if it was not, it may have been renewed. 

Q. Was it the custom among men engaged in your business to 
ve and take judgment notes on these transactions? 
Mr. EpsaLu: It seems to me it is hardly worth while to go 
into that. 
231 Judge Barnum: Itis to repel any fraud in this matter. 
The Court: Let him answer. Save your point. 
(Exception by plaintiffs. ) 

A. I gave—my judgment notes were out — 

Q. (Former questionread)? A. Of course I can’t say positive 
what others done, but I know what I done. I done it. 

Q. Had you been meeting all your notes’ A. Yes, sir, never 
a note had gone by. 

Q. You would as leave give a judgment note as any other? A. 
I always told them I would as leave give a judgment note as any 
other. 

Q. And you always met them? A. _ I always met them, and i 
always got mine. 

Q. This particular judgment note was given to Barnes, or no 
matter who it was. What was it given for? Was it for buying 
out your partners’ interest? 

Mr. Epsati: That is leading, it seems to me. 

Judge Barnum: Well, a fact isa fact. I offer to show this 
judgment note was given by him to purchase his partners’ interest 
in the business and property, and to repel any bad faith there might 
be about it. ) 

The Court: I think they have a right to show all the circum- 
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stances connected with the suspension of the business, and ‘what 
was done. They have a right to show the note was given some- 
time prior. 
Judge Barnum: Well, you can state what your recollection 
232 about itis? <A. It was given for the purchase money when I 
bought out my partner. The concern was originally Miller, 
Ames & Co. 

Q. And you got value received for it at the time, did you, in 
property? A. Yes, sir; it didn’t prove to be much value when 
the sheriff sold it, though. 

©. When did vou buy him outr A. I cannot say, but I think 
it was the rst of M: Ly. 

Q. Previous to that? A. Previous. 

Judge Barnum: Did you have any negotiations with President 
Haddock, of the National Bank of Commerce, during the pendency 
of that replevin suit, with reference to what you should do, or 
should not do in that suitr 

Mr. Epsacv_: Your Honor, 1 do not see how that can be com- 
petent. 

The Court: Do you object to it? 

Mr. Epsautu: Ido object to it. 

The Court: The objection is sustained. 

Judge BArNum: I offer to show by the witness that at the re- 
quest of Mr. Haddock, the president of that bank, for the bank, 
which bank was claiming a lien on these highwines represented by 
bills of lading and drawn against by these drafts, that it was agreed 
and settled between Mr. Haddock for the bank, and Mr. Ames, the 
defendant, here, that the bank would not call Ames in the case, and 
that Ames should pay the bank $2,500, and that Ames 
accordingly did pay the bank $2.500.and the bank did agree 
through Mr. Haddock, the president, to release him from all claims 

relating to the property in controversy, or the proceeds there- 

233 of, and. said they wouldn't need him or require him in the suit, 

and requested him not to come, and that Ames paid the $2,500. 

(Objected to by plaintiffs; objection sustained by the court, and 
exception by defendant.) 

Judge BARNuM: Coupled with that offer one feature I neglected. 
That is to say that this $2,500 which was so offered and so paid 
under that compromise to the bank, was furnished by Barnes, who 
endorsed for Ames. Barnes was the same man who got this cer- 
tified check. 

The Court: Was he a member of this firm of Moir & Co.? 
Mr. Epsautui: No, sir. 
Judge BARNuM: Qh, no. 
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Mr. EpsaLu: He was off down in Akron, Ohio. } 
Judge Barnum: That goes with my previous offer. The ob- 
ject of my addendum to this offer is to show where he could get 

_the $2,500 to make the payment. It came from Barnes. 
Mr. EpsaLLt: We object to it with the rest. It goes out with 
the rest. 
The Court: Yes, sir; the objection is sustained. 
(Exception by defendant. ) 


Cross-E-xamination by Mr. Edsall. 


Q. As I understood you, Mr. Ames, on the morning of July 19th 
you took the two drafts referred to by the witnesses and the bills of 
lading of the Michigan Central Railroad Company for these 
234 100 barrels of highwines, two bills of lading and two drafts, to 
the National Bank of Commerce, you or your book-keeper? 

A. Yes, sir. 

Q. And had them there discounted and the proceeds placed to 
yourcreditfr A. Yes. 

Q. Then what did you next do after that? A. Well, I don’t 
know. Idon’t know that it was me that took them to the bank, 
so I can’t tell. 

Q. Well, after they were taken to the bank? A. Oh, after 
they were taken to the bank? 

Q. Yes, what did you next dor <A. I cannot say what was 
next done after they were taken to the bank. 

Q. Well, what is the next thing you recall about that transaction. 
What is the next thing youremember? <A. Well, about that tran- 

saction about the drafts. 

Q. On that day, and in connection with your place of business 
there, what do you remember next after those drafts being discounted 
on the credit of the bills of lading for these highwinesr A. Well, 
I don’t know what you refer to, General. 

Q. I want you to tell what you next did, or remember you did 
after thatr 

Judge Barnum: You mean about this business’ 

Mr. EpsaLu: You can tell what I refer to. You are the man 

to remember, not me. 
235 Judge BARNuM: You mean about this business, General? 
Mr. EpsaLti: Of course, about this business, his business at 
his store there on River street? A. Do you mean my own 
transactions? 

Q. I want to know what you yourself next did? A. I cannot 

tell you what I done the next thing. 


130 WILSON AMES V. ROBERT MOIR ET AL. 


Q. What is the next that you did, that you reme ‘mber you did? 
A. From what point? From my standing in the bank do you 
mean? 

Q. From the time you had those drafts attached to the bills of 
lading discounted there in the bank that morning of July 19th? 
A. Well, I cannot tell you what I done. I know I gavea check 
that day, but some time after that. 

Q. Where did you draw that check? A. I drew it in the office; 
in my office. 

Q. How soon after that discount did you draw that check? A. 
Well, after the drafts were discounted? 

Q. Yes, sir? A. Probably not a great while. It was drawn 
immediately after I heard the sheriff was in possession. 

Q. The check was not drawn then until after you heard the 
sheriff was in possession? A. That is my recollection, but still 
it is a good while ago, and I cannot remember just what hour and 
minute that check was drawn. 

Q. Whom did you say you drew that check in favor off A. 
Barnes, is my recollection. 

Q. Do you say you cannot remember now that that check was 
drawn after the sheriff was in possession? <A. I say I think it 
was drawn after the sheriff was in possession. 

Q. Didn’t you testify yesterday that Barnes was there insist- 
236 ing he must have something because the sheriff was in posses- 
sionr A. I don’t know. I think I did. 

Q. And therefore you drew the check in his favor? A. Ido 
not deny that I did. I do not remember exactly, but I didn’t say 
that I did not doit. 

Q. Didn't you testify yesterday on your direct examination that 
you did? <A. Drew it after the sheriff was in possession? 

Q. Yes, sir? A. Yes, sir, that is my recollection. 

Q. Then say so? A. I say so, now. 

Q. Don’t try to wiggle out of it, A. Lam not trying to wiggle 
out. 

Q. Then it is true, according to your recollection, that the check 
for $6,000 drawn in favor of Barnes on the National Bank of Com- 
merce, was drawn after you knew. the sheriff was in possession, and 
that your stock and all you had there at the store was levied on 
under the execution? <A. Yes, sir, I do believe so. 

Q. And that execution you knew was for a very large amount? 
A. Yes, sir. 

Q. It wasavery large judgment? A. Yes, sir, I suppose it 
was. 

Q. Tell us what you mean by a very large amount. If you 
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cannot give the exact amount, state as nearas you cane A. 
> I think that judgment was a round $7,000, but still I could not 
state. It might have been a good deal more than that. 

Q. It might have been a good deal more than that? A. But 
I don’t recollect. It is a good while ago, seventeen years. 

Q. And the sheriff was there in possession under that execution, 
and because he was in possession you drew this check? A. Yes, 
sir. 

Q. What wines, (and who had delivered them), remained in 
your store on that morning of July 19th, after the Moir wines thus 
delivered by Lynch & Company and Conklin for Moir, had been 
shipped away? A. I cannot tell you. There was a lot of wines 
in there. Some were shipped away. 

Q. How many barrels of wine were in there? A. Well, I pre- 
sume 100 barrels or more. I think 100 barrels or more. 

Q. Is it not true that you had a quantity of wines there which 
Wallace had sold you and delivered just about the same time? A. 
That might have been the case, but I do not remember. 

Q. Con you swear you did not?) A. No, I wouldn’t swear | 
did not, because I do not remember. 

Q. Don’t you know that Wallace replevied the wines and got 
them and kept them, that he delivered there? A. I don’t know 
it of my own know ledge. After | went out- 

Q. Didn't you understand it at the time? A. After I went 
out of the store and the sheriff went in, when I found the sheriff 
was in, I went in there and drew the check. I remember drawing 

the check, and took my overcoat and wert out. I didn’t go 
238 back tothe store again fora month. What was done with the 
wines on the replevin, I don’t know. 
Q. It is true, then, after that morning when you found the 
sheriff was there, you did not go back to the store fora month? A. 
No, I didn’t go back for some time. 

Q. Where did you goto? A. I staid around town. I went 
to my attorney’s office. 

Q. You were not doing business any more? A. No, sir. 

Q. You had no place of business? A. Not fora w hile, no. 

Q. Your place of business was closed up and in the sheriff’s 
hands? <A. Yes, sir. 

Q. Where did you go after that? A. After what? 

Q. After this “ about a month” that you were around in your 
attorney’s office? A. I don’t know how long I was around there. 

Q. Well, after that time? You said you were about a month 
around there. A. I went looking for work. 


Q. Where? A. Around the city. 
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Q. How long did you follow up that business? A. I think I 
rot a situation about six months after. This was July. It was 
| aad that I got a situation. 

Q. You staid in the city six months looking for work? 
239 Where did you go after that six months? A. I did not say I 
staid in the city. 

Q. Where did you look for work? <A. I looked for work in 
the city, but I did not say I staid in the city all the time, because I 
didn’t. 

Q. Did you look for work in the city when you were some- 
where else? A. No, sir; I looked for work in the city when I 
was in the city. 

Q. How much of that six months were you in the city? A. I 
cannot recollect, General. 

Q. Where were you when you were not in the cityr A. I 
was sometimes one place, and sometimes another. 

Q. Tell what place you were at, and how long you were at it, 
during that six months? A. My wife was sick in Massachusetts, 
and I was there part of the time. 

Q. You were not in a very good place for anybody to find you 
to make demand for their pay for Phillips & Carmich: iel or Robert 
Moir & Co. to find you to m: ake demand for the payment of those 
wines, were you? 

‘Objected to by defendant; objection sustained; exception by 
plaintiffs. ) 

Q. After this six months, where did you gor <A. I saw 
Phillips & Carmichael during that time several times. 

Q. Iam not asking you that question. Don’t be so fresh, so 
ready to give these answers. <A. I thought I was answering your 

question. 
240 Where were you af er that six months? A. After that six 
months? 

Q. Yes, sir. A. You goto the hotel registers and you will 
find out. 

Q. I ao not want to do that. A. I started traveling for Dick- 
inson, Leach & Co. 

Q. You were not in the city? <A. I was in the city about one 
week in four. 

Q. Did Chicago continue to be your residence, if you had any? 


A. After that? 


Q. Yes, sir. A. After commencing when? 
Q. After that six months? I am not going to keep you on that 
six months any longer now. After that six months where was your 


residence? A. For how long? 
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Q. Any time you are a mind toname. A. The next day? 

Q. Yes, sir, or the next year? <A. The next year, in Chicago. 

Q. You remained a resident of Chicago then for eighteen 
months after July 19, 1870, did your That is, for six months and 
a year? That is just eighteen months, is it not? A. I don’t know 
when I left here~— 

Q. Oh, I have given the date. You have given an account of 
yourself for six months after July 19, 1870. You have told me 
you remained a resident of Chicago a year after that. You said 

that. Is that what you mean? A. Iwas on the road for 
241 Dickinson, Leach & Co., and I made it my home; yes, sir, my 

office. Their office was here and | came in and reported once 
a month for more than a year after that. 

Q. Chicago had been your res dence before that and you had 
not got any other? A. Yes, sir; Chicago had been my residence, 
and I had not done anything different from that except to go out 
and come back again. 

Q. You hadn’t any other homer A. No, sir. 

Q. Your residence, if you had any, was Chicago, and you were 
just traveling for a year after the six months, and that takes up 
eighteen months; next after the first eighteen months after July 19, 
1870, where was your residence for the next year, we will say? A. 
I traveled right along up to about 1875 or 6, I can’t tell. 

Q. Where was your residence from the end of this eighteen 
months I have asked you about, after July 19, 1870, up to the end 
of that five years while you were traveling? N A petition in 
bankruptcy was filed against me in York State in 1872. I think 
it was, in which they claimed that was my residence. I supposed 
they did. I supposed they had to. I supposed it was in 1872 that 
the petiti n in bankrup'cy was filed against me there. 

Q. Where did you reside in New York? A. What say? 

Q. Did you reside in New York in 18727 A. I supposed 
242 they called it that I did or else they woulda’ t have 
Q. Well, did your 

Judge Barnum: One moment, your Honor. We have pleaded 
discharge in bankruptev, and that discharge in bank ruptcy is set 
out liter rally in the pleadings, and we shall offer it in evidence ina 
few minutes, or now—I don’t care when. Now, it isa settled ques- 
tion that a record of a court of competent jurisdiction is an adjudi- 
cation that cannot be disputed. That adjudication fixes the fact of 
his residence; that it was there, just as letters of administration 
when produced prove a man’s death. 

The Court: They have a right to prove his whereabouts gen- 
erally. 
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Judge BARNum: I wish to state my objection and then take the 
ruling. 

The Court: They havea right to know where he has been. 

Judge Barnum: Of course, they can follow him to Van Diemen’s 
land. 

The Court: When they offer the adjudication we will see about 
that. 

Judge Barnum: I object now to their undertaking to show this 
witness’ opinion as to what constitutes a residence when he details 
the facts, and [ object, on the additional ground that the adjudica- 
tion in bankruptcy pleaded, and to be offered in this case, fixes con- 
clusively that he was a resident there, just as letters of administra- 
tion, when offered in evidence, show a man is dead, or the probate 
of a will proves a man is dead. 

The Court: The objection is not well taken. They have a 
right to know where he has been and what he has been doing, all 

about it. 
243 (Objection overruled, and exception by defendant.) 

Mr. Epsauu:: Did you reside in New York in the year 1872. 
If so, state where you resided, what part? A. In 1872, if that is 
the time: that was the time I was there—well, I don’t know what 
you call constitutes a residing place. 

Q. You lived therer A. My _ family staid there. My wife 
boarded there I never kept house. She boarded there with my 
brother at Saratoga, and I suppose I slept there and ate more meals 
of victuals there in a year, than I did at any other one place. 

Q. How many years did that continue? A. Well, I couldn’t 
answer that. 

Q. Well, you tell us as near as you can? A. It is impossible, 
General. 

Q. Oh. as nearly as youcan? A. I was on the road for Dick- 
inson, Leach & Co. 

Q. Well, how many years were you on the road for Dickinson, 
Leach & Co.? A. U p to 1575, | belie ‘ve it was. 

Q. Then you had no residence here in Chicago while you were 
residing down there, had you? A. Why, if I resided down there, 
1 couldn’t have a residence here. Not that I know of. 

Q. Well, you were not here very much, were you? Your 
family was not here at all? A. My family wasn’t here at all. 
When do you mean? : 

Q. Oh, during that period, that five years? A. Oh, ves, I think 

my family was here. : 
244 Q. Where were they living during that five years that you 
said they were boarding 3 in New 7 ork while you were work- 
ing for Leach & Co.? A. Where was my family living F 
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Q. Yes, sir? A. They were boarding. 

Q. Wherer A. Sometimes in Chester, Massachusetts, with 
my wife’s iolks, and sometimes at Saratoga, with my brother, and 
the balance of the time they would be here. 

Q. How much of the time would they be here? A. She went 
backwards and forwards. She is obliged to go backwards and for- 
wards—oh, just those years | cannot tell, but some of those years. 
her health was very poor. 

Q. Were you more in New York than in Chicago? A. My- 
self individually? 

Q. Yes,sir? A. During what period? 

Q. During this period you have spoken of; during the period 
we are now talking about. Don’t skip that. 

Judge Barnum: I object to the interjections. Let counsel con- 
tine himself to questions. 

A. I was in Chicago during those five years more than I was in 
New York. 

Q. How did you happen to eat more meals in Saratoga than 
you did here, more than any other place if you were here more 

than at Saratogar A. I don’t know that I said I did. Dur- 
245 ing that year, 1872, perhaps I did, but not during the five 
vears. 

Q. During the year 1872 you ate more meals in Saratoga than 
you did in Chicagor, A. I suppose perhaps I did. I can’t tell. 

Q. Did you put the word “ perhaps” in before? A. I don’t 
know whether I did. I thought I did. The record will tell. 

Q. Then you hadn’t any very certain resideace, any way, dur- 
ing that period, had your A. What period doryou mean? 

Q. During this period of five years after July,1870. You were 
traveling about from place to place, sometimts one place and 
sometimes another, pretty near all the time? A. Myself individ- 
ually ¢ 

Q. Yes, sir? <A. Certsinly I was. I was oa the road con- 
stantly. ' 

Q. You were not keeping house anywhere? A. I wasn’ 
keeping house; no, sir. 

Q. Your family, your wife, would bourd at this place or that, 
just as it suited her convenience during that periods A. Yes, sir; 
a good portion of that time she did. There was a good portion of 
the time she staid principally at Saratoga. 

Q. You had no fixed residence any place during those years? 
A. During 1872 she staid principally in Saratoga, and | presume 
] staid there more than anywhere else. 

Q. Now, you said something about there being 100 barrels of 
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highwines there in your store at the time after the sheriff made the 
levy, after these L ynch and Conklin wines, delivered on account of 
Moir, were.shipped away. Were there any highwines ‘there 
246 that Edward S. Lawrence had delivered on a contract to sell 
to your A. I do not say that there was not, nor I wouldn't 
say there was. 

Q. Have you got any further answer to that question? ae 
say that there was a lot of wines there, but I cannot tell whom they 
came from. 

Q. Had you paid for those wines that werethere? A. I could 
not tell you that, General. 

Q. Don’t you know you hadn’t? A. I don’t know, General. 

Q. Do you swear you don’t know that you had not paid for 
those wines? A. For any of them? 

Q. For the Lawrence wines and Wallace wines? A. I did not 
say the Lawrence wines were delivered, or anybody else’s. 

Q. If they were there, and they amounted to 100 barrels and 


more, whose else wines were there besides those? That is, wines’ 


you had purchased from anybody else besides Wallace and 
Lawrence? <A. Icannot tell. I had contracts that were delivered 
every day along. 

Q. Were you so flush with money at that time that you would 
pay for 100 barrels of highwines and not know it, and have them in 
the store there paid for and not know it? A. I have told you I can- 
not remember whether they were paid for or not. I do not say 

they were paid for, and I do not know they were not. 

7 Q. Didn’t you know at the time that Wallace brought the re- 

plevin suit, and recovered and got the wines that he had deliv ered, 
because they were not paid for; and that Lawrence brought another 
replevin suit and recovered and got the wines that he had delivered, 
because they were not paid for? Don’t you know that fact? A. 
[ don’t dispute but what it was so, but it is so long ago that I can’t 
remember just exactly. 

Q. Will you swear there were any wines in your store besides 
just those delivered by Wallace and Lawrence, and which were not 
replevied because they were not paid for? A. I wouldn’t swear 
there was any wines besides theirs, and I wouldn’t swear theirs 
were there, because I cannot tell. 

Q. When you say there were wines there, you wouldn’t swear 
there was a barrel of wine there that was paid for, would you? A. 
Of highwines? : 

Q. Of highwines? A. There was plenty of barrels of whisky 
there that I had paid for. 

Q. Iam talking of highwines. You wouldn’t swear there was 
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a barrel of highwines there that you had paid for; and whatever 
was there may have been those Wallace and Lawrence highwines 
which you had not paid for? <A. I don’t know; they might and 
might not. 

Q. You wouldn’t swear that they did not recover the wines on 
a replevin writ? A. No, sir, | won’t swear to that. 

Q. Now, you said that on the morning of July 19th your store 

was closed up under an execution writ upon the judgment 
248 rendered on a judgment note that you had given to your 
former partner in business? <A. | think that is it, ves, sir. 

Q. And that you were closed out under that judgment, sold out 
under that judgment, whatever you had? A. That would be the 
result if the sheriff took possession. 

Q. Your former partner was the man who had you sold out. 
He was the man that owned the judgmentr A. I think he was 
the one that owned the judgment note. 

©. Who was this Barnes, of Akron, Ohio, to whom you have 
referred. Any relation to your A. No, sir. 

Q. He is the man that had endorsed for you? A. Yes, sir. 

Q. And had paid the paper that he hadendorsed? A. Yes, sir. 

Q. And had paid the paper that he had endorsed? <A. Yes, sir. 

Q. It was your paper that he paid, that he had endorsed, your 
paper that you were liable on? A. It was my $5,000 note, if I 
remember, that he had endorsed. 

Q. Then itis not quite true that you never failed to pay your 
debts previous to that? A. How is that? 

Q. You had failed to pay that $5,000 note, hadn’t you, and so 
your endorser had to pay it prior to July 18th,1870? A. He paid 

it by agreement, because my father years before had endorsed 
249 for him, and let him have mone y when he started in business. 
(). Where is Barnes? Where doeshe reside? <A. In Ohio. 

Q. What place? A. I don’t know. I think Illyria. 

Q. What place did he then reside? A. Akron. 

Q. You think he now resides in Illyria? A. Yes, sir. 

Q. What is his first namer A. Frank. 

Q. Frank Barnes? A. Yes, sir. 

Q. Is that his entire first name, Frank? I want to know his 
first name? <A. It may be Franklin, General. 

Q. You call him Frank for short? A. Yes, sir. 


Re-direct Examination by Fudge Barnum. 


Q. Mr. Ames, before this crisis of your affairs, when your prop- 
erty was levied upon and sold on execution, had you been keeping 
house in Chicago, or had you been boarding with your family? 
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Mr. EpsALLt: Ihave not gone into the history of that. I took 
him up from that time subsequent. 

Judge Barnum: I wantto show his wife was an invalid and 
250 he was boarding at the hotel here, and has kept on from that 
time since. 

The Court: Let him answer. 

A. We never had kept house here. We had boarded. My 
wife left the boarding-house in January before this, and went East 
and was taken sick there, and was sick at that time. 

Judge BARNUM: Just answer my question and then stop, please. 
You never kept house in Chicago in your life, did your? A. Up 
to that time? 

-. <-ter.c. A. OO. OF. 

Q. And until how long after that time was it that youever kept 
house in Chicagor A. Oh, within two years. About two years 
now, I think. 

Q. You mean within the lasttwo years? <A. Yes, sir. 

Q. You have only kept house within the last two years any- 
wherer A. I am not Keeping house here now, but I did com- 
mence housekeeping about two years ago. 

Q. Among the other things that you did down in New York 
there, did you vote there?) A. I voted there in 1872, I think. 

Q. Was that before the bankruptcy proceedings that you voted 
there? A. Yes, sir. 

Q. How much whisky did you have? You said you had whisky 

in your establishment at the time of the seizure. How much? 
251 (Objected to by plainuffs. Objection overruled, and excep. 
tion by plaintiffs.) 

A. Icannot state, but I should say as much as fifty barrels 
still there might have been more and might have been less. 

Q. Was this execution debt for which the levy was made, col- 
lected out of this stuff that was therer A. It was collected from 
the whisky and everything that was there, including copper work 
that cost originally 

Q. And do you know as a matter of personal knowledge, 
whether they had to sell it all in order to make that debt, or only a 
part of it? Do you know about that? A. Well, it is so long 
ago. 

Q. Say yesorno. A. I think they sold it all. I know that 
that they sold it all. 

Q. but to satisfy that one execution, | mean? A. Well, I don’t 
know what the money ever came to. Yes, sir, I Know it went on 
that execution. I don’t know what was ever done with the monev. 
I never got it in any way. ; 
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Q. This you are stating from knowledge? A. Yes. The 
property: did not sell for twenty-five per cent. “of its cost. 

Q. This Mr. Barnes that you have spoken of, had there been 
any practice between you and him of endorsing for one another for 
years? 

Mr. Epsatu: We do not think that is material at all, one way 
wr the other. : 

The Court: Let him answer. 

A. Yes, it was. 


52 Benjamin W. KENDALL, having been first duly sworn on the 
part of the defendant herein, was examined in chief by Mr. 
Reid. and testified as follows: 


Q. State vour name and residence, please, and place of business? 
A. Benjamin W. Kendall. Do you want my present residence? 

Q. Yeaer. A. 38400 alumet avenue. 

Q. And business? <A. Iam secretary of the Pheenix Distilling 
C ompany. | 

Q. Where did you reside during the summer of 1870, including 
the months of June and July? In what city? A. In Chicago. 

Q.° In what business were you then engaged, if any? A. When 
was this? 

Q. In June and July, 18707 A. I was keeping books for Mr. 
Ames. 

Q. Where was his place of business? A. 13 and 15, I think 
it was, River street. 

Q. What were your hours of business along during the months 
of July, 1870, up to and including the 18th of that month? A. 
What do you mean, the time [ got there in the mornings 

Q. In the morning, and the time you left, and how constantly 
vou staid there during the day? A. I got there between seven 
and eight o'clock, and staid as a general thing until six o'clock. 
Sometimes later. [ staid until | got my work done. 

Q. Do you remember where you were on the 18th day of July, 

1870; what vou were doing? A. Well, I don't know as I 
253 know where I was, but | presume I was at work. 
Q. Do you remember any highwines being delivered there 
at that place of business by Conklin & Brothers, and Lynchr A. 
Well, | don’t remember those brands, if that is what you mean. 

Q. Do you remember of any wines being delivered there to fill 
a contract, or on account of Moir, by Phillips & Carmichael? A. 
I don’t know anything about any contract with Moir. Phillips & 
Carmichael, 1 remember that, yes, sir. 
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Q. You remember that? A. I[ remember Phillips & Car- 
michael, yes, sir. 

Q. Do you remember whether you were there that day when 
the highwines were being delivered by Phillips & Carmichael? A. 
Well, I think I was. To the best of my knowledge I was. 

Q. I will state to youto refresh vour recollection, it was the day 
before the sheriff took possession. ‘A. Well, I was there that day, 
[ am very sure. 

Q. All day? <A. Well, I don’tknow anything to the contrary, 
but what I was there all day. 

Q. Did you see the wines come in there? A. I saw wines 
being delivered there, yes, sir. I don’t know which lot was deliv- 
ered, you understand, or anything of that kind, but wines were 
coming in and going out there all the time. 

©. Now, please state if you can, and can remember, how it was 
just along a few days previous to that time, as to whether wines 

were being received almost daily from some parties or other? 
254 Mr. Epsauti: I[ object, your Honor. I donot see any mate- 
riality in that. 

The Court: What is the object? 

Judge Barnum: I want to show wines were being shipped every 
day, received and shipped and drawn against every day, and this 
was not an unusual transaction, but what happened almost ‘every 
dav. 

Mr. Epsatt: The wines were received and shipped out be- 
tween the rSth and roth, on one dav er the other, or both, and after 
the sheriff closed them out the check was drawn for the proceeds of 
these wines and paid to another man. 

Judge BarNuM: We will argue that when we get to that. But 
the question is whether we can show that a day or two before we 
were doing business. 

( Question read. ) 

A. [ think they Were recelving goods there every day. 

Mr. Rem: What was done with those. goods that were being 
received? A. Rua some of them off, as I remember. We 
would sell some and ship some, and so on We were doing a gen- 
eral business. 

Q. When you shipped some what did you do? Draw drafts on 
them’ A. Why, most assuredly. 

Q. How soon after receiving goods into your place did you ship 
them out and draw drafts against them: 

(Objected to by plaintiffs as immaterial. 

The Court: Do youremember anything about this transaction? 

A. Well, in a general way. 
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Q. Have youa recollection of any transaction now that occurred 

in 1870 or 18717 A. What do you mean, to get it down to a 
fine point? 

255 Q. Do you remember anything that occurred there 
eighteen years ago? A. Eighteen years ago is a good 

while to remember. 

Q. Well, do you remember anything about it? A. I remember 
how we did business in a general way. 

Q. Well, go ahead; let us see. A. It is fair to presume I 
might make a mistake in remembering eighteen years back,. but as 
near as I can, I will state it. 

Q. Do you remember what you did up to the time the sheriff 
took possession of the place of business on the rgth of July? 
Where you were? A. I was at the store in the morning. 

©. And at the usual time? 

Mr. EpsaLt: Wait amoment. The cuestion is leading. 

Mr. Reip: Well, at what timer A. Well, the usual time. I 
cannot say just what time. I was in the habit of being there be- 
tween seven and eight, sometimes seven o'clock in the morning, 
and sometimes it would be eight. 

Q. Do you remember who else was there, if any one? A. 
Well, the boys were there, the boys in the store. 

Q. Do you remember whether Mr. Ames was there or not? 
A. I don’t know whether he was there when I got there. 

Q. Do you remember whether he was there in the morning? 
A. He was there in the forenoon, yes, sir. 

Q. What did you do, do you remember, yourself, that forenoon, 
personally? A. What did I do? 

Q. What did you do about the business that morning? A. 

Did my regular routine work. 

Q. What was your routine work, is what I am getting at? 
A. Why, my work was in the office, and of course it was making 
bills and m: iking my drafts, of course, to correspond with the bills, 
and making up my bank account and all such things, as a general 
office business would require. 

Q. Do you remember whether you mi ide up the bank account 
and prep: ared the bills and drafts that morning, or not? A. What? 

Q. Do you remember whether you prepared the bank account as 
usual that morning, and made up the drafts? A. I prepared it 
every morning. 

Q. Did you draw the drafts, prepare the drafts? A. Make 
the drafts do you mean? 

Q. Yes, sir. A. Yes, sir, as a general thing | made out the 
drafts, unless I was sick or something of that kind. 
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Q. Did you see Phillips or Carmichael there either day, the 
rth or roth, Ire fer ‘rto? A. Well, I should say that I saw them there 
the 18th. That is, I make the date the r8th because you say the 
Igth was the day he was closed up. I donot pretend to remember 
the dates any way, only to take that as a guide. 
Q. Was the usual force of emploves there that day? A. 
Why, certainly, we were doing business as_ usual. 
Q. Now, was there anything unusual in your course of business 
on the r8th day of July, if vou remember, or not? A. Idon't 
257 know what you would call unusual. 


Mr. EpsALL: 42 hat 1s objec ted to. 
Mr. Reip: Anything to attract vour attention? Anything out 
of the usual course? A. Well. vou will have to detine that a 


little; 1 don’t know: nothing that looked unusual to me. 

Q. Did anybody that day demand payment for these wines of 
you, or in your presence of anybody? A. When was that? 

Q. Onthe r8th? A. Not that I remember. 

©. On the = 

Mr. Epsatit: He don’t say he saw anybody there. 

A. No, I was trying to think, I don’t think there was anybody: 
I don’t think IT saw any body that day. 

Mr. Retp: On the rgth, did anybody ask you for payment for 
these wines? 

A. No, I say I don’t think I saw anybody. 

QM. Or in your presence ask payment of any one. Ded any one 
come there and make demands for payment! for these wines, either 
of you or anvbody else? A. No. 

Q. Do you remember the she riff taking possession of Ames’ 
place of business? A. I wasn’t there the time he came. 

Q. How soon after did you learn of it? And where was you 
when you learned of it? A. Well, I learned of it sometime in the 

afternoon. 
258 Q. Were you surprised, 0 r had you any intimation that the 
sheriff would take possession of your place? A. Why, no; 
[ knew nothing about it, of course. 

Q. Had anything tri — in and about that business and the 
conduct of Mr. Ames, or the w ay the business was poner pre- 
vious to that time, that le lead you to suppose or believe that 
any arrangement was being made to have the sheriff come and levy 
upon the soods? 

Mr. Epsart: We object to that as immaterial. 

The Court: Let him answer. 

A. Why, [ heard nothing of the kind, and I suspected nothing 
of the kind. 
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Mr. Rem: Then it was a matter of surprise, it took you by 
surprise? 
(Objected to by plaintiff, and question withdrawn. ) 


Cross-E. xamination by Mr. Edsall. 


Q. What is your present business, Mr. Kendall? A. I am the 
secretary of the Phoenix Distilling Company. 

Q. And Mr. Ames is the treasurer of that company? A. Is 
the treasurer; yes, sir. 

Q. You and he are in that way connected in business now? A. 
Yes, sir. 

Q. How long have you been connected in that way in business? 
A. Well, I should say, perhaps—I would like to have you ask me 

-1 would like to understand your “ business.” 

Q. How long have you been secretary and Mr. Ames treasurer 

of the Phenix Distilli ing Company? You understand that? 
259 A. Yes, sir, exactly. Well, I should say, four or five years. 

Q. What business were you carrying on for four or five 
years next before the four or five years you just mentioned? A. I 
was with the Phoenix Distilling Company, but not an officer. 

Q. Then you have been employed in the Pheenix Distilling 
Company how many years; A. _ I think, since 1876. 

Q. 1876. When did that company start business? A. That 
is the time, I think it was 1876, now, I am not positive. 

Q. You have been with that company, then, since its beginning? 
A. Since it was organized. 

Q. Has Mr. Ames been with that company since its beginning 
in 18767 A. Yes, sir. 

Q. Then, in that way, you and Mr. Ames have had these busi- 
ness associations together in some relation to this same company? 
A. Certainly. 

Q. Were you a stockholder in that Phoenix Distilling Company? 
Are younowr A. Yes, sir. 

Q. When did your interest as a stockholder commence? A, 
When they commenced. 

Q. When? When they commenced? A. When the company 
commenced. 

Q. And Ames was also a stockholder, and his interest com- 
menced at the same time? A. Yes, sir. 

Q. Now, what were you doing for the five years next before 
18762 A. I was with Dickinson & Leach, and Dickinson & 

Abel. 
260 Q. And Ames was traveling for the same company that 
you were working for, was henot? A. Yes, sir. 
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Q. So you have been in company for a good whiler A. We 
have keen a or od while. ‘ 

Q. Then in June and July, 1876, you were Ames’ book- 
keeper? A. How is thatr 

Q. In June and July in 1876, you were Mr. Ames’ book-keeper - 
A. 18769 

Q. In 1870, take out 1876 and put in 1870. A. 1870, ves, sir. 

(). You stated that Ames at his place of business for a few days 
prior to the r8th of July, 1870, had been receiving highwines from 
day today? A. Well, I state that in this way, that we were 
doing business from time to time, and of course we were running 
highwines; so it is fair to presume we were that day. 

CQ. Do you remember of his receiving mofe ofr less during 
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those davs than he had Deen tn the nab | receiving. A. Mort 


©. Yes, sir. Generally before that? A. Well, I should say 
not, but then we may have had some goods pushed on to us. é 
Q. On the morning of July tg, vou state that you were at the 
nlace Ot business there? A. Yes, Sil « in the forenoon. 
Q. During the entire forenoons A. No, I should say not, 
[ do not remember. 
O! Q. You were not there when the levy was made, you say? 
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@. You were not there when the levv was made? <A. I wasn’t 
the rc when the ley Y Was made 

Q. You do not know anything about that? <A. |. No, sir. 

(J). Hi \\ long betore the levy Wiis made did Vo leave: A. 
Well, that I do not remember. 

Q. Can you swear to the hour you left? A. No, I could not 
swear exactly 

() You cannot swear to the hour vou left? A. I[ could not 


1 Be 9 ? 
remember. I did not put it down to an hour or minute. 
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there the morning of the 19th? A. No, sir, I don’t think thev 


{they were there, do you think you wouldn’t see them? 
A. If they were there [ should think [ would see them. 
Q. But they were not there because you didn’t see them? 
(Objected to by defendant.) 
Q. Now about this judgment. You said you hadn’t any sus- 
picion that the store would be levied on. Did vou know anything 


about A mes having given a judgment note that might be entered 
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up and levy made at any time? A. Well, I don’t think I remem- 

ber anything about a judgment note. 

Q. You ddn't know of the making of a judgment note that 
might be entered up and execution levied any day? A. No, sir, 

I never understood anything of that kind. 

262 Q. Sowhen you say you didn’t have any suspicion that 

there might be a levy and closing up there, you didn’t know 

the existence of a large judgment note outstanding against him? A. 

Well, I don't re member such a thing now. 

Q. Well, if you had known it, you would have known the pos- 
sibility of its being entered up, and the place closed up, wouldn’t 
you? You knew enough about business to know thatr A. I know 
judgment notes are dangerous. 

Q. You know when you put it in the hands of the other fellow 
he can come down at any time on you; you know that? 

(Objected to by defendant. ) 

Q. If you had know n it, you would have had a little suspicion 
of what might occur? 

(Objected to by defendant. ) 

A. Well, I don’t know what would have occurred; a man might 
hold such a thing as that a good while. 

Q. Well, you might have had a suspicion? 

Byron L. Sawyer, having been first duly sworn on the part of 
the defendant herein, was examined in chief by Mr. Reid, and 
testified as follows: 

Q. Please state your name and place of residence? A. Byron 
LL. Sawver, Chic ago. 

Q. Where did you reside in the summer of 1870, including the 
months of June and July, up to the rSth of that month? A. In 
this city. 

Q. In what business were you engaged at that time? A. 

203 I was connected with a distilling company. 

Q. What company was that? ws The Northwestern Distill- 
ing Company. 

Q. What kind of a company was that as to capacity; was it 
called a large dealer, or small? A. It was a large-sized house. 

Q. Do vou remember whether or not that company had a large 
amount of highwines on hand that belonged to them, during the 
months of June and previous to the 18th day of July, about that 
time? A. I remember their carrying a large stock of highwines. 

Q. Where did they carry them? A. Some in this city and 
some elsewhere. 

Q. Where did they carry the majority of them? A. Well, 
there was more in this city than any other one city. 
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@. Well, where did they have a lar ge quantity, any other place? 


A. New York and Boston, Philade ‘Iphia and Baltimore. 

Q. How many barrels did they have in New York at thattime? 
A. Well, I cannot say. 

Q. Well, what is your best recollection of it? 


Mr. EpsaLL: I don’t see the materiality ot this. 
The Court: What its the object? 
Mr. Reip: The object of this is to show that other persons en- 


gaged in the same line of business, were carrying their goods in the 
eastern markets. 


Mr. EpsaLL_: We do not question that. 
Mr. Reimp: If vou do not question, then it 1s admitted. 
* * — ~ * 


Mr. BARNUM: W e now offer in e vidence COP of a duly au- 
205 thenticated COpV of a decree of the United States court for 
New York State. The discharge of Wilson Ames in bank- 
ruptcy trom all his obligations. 
Mr. EpsaALL: The paper seems to be properly certified to and 
[ think it is competent evidence. 
The same: was admitted in evidence and is as follows: 


THe PRESIDENT OF THE UNITED STATES OF AMERICA. 


Tov ali to whom these Presents shall come, Greeting: Know ye, 
that among the records and proceedings of the District Court of 
the United States, for the Northern District of New York, in the 
office of the clerk of said court, at Butfalo, in said district, there 
remains therein of record a decree for discharge in bankruptcy of 
Wilson Ames in the words and figures following, to wit: 


District CourRT OF THE UNITED STATES FOR THE NORTHERN 
District oF New YorK. 


In Bankruptcy, No. 3,405. . 


206 In the matter of } 


Wilson Ames, a Bankrupt. 4 


At Buffalo, in said district, this 13th day of September, 1872. 

This case having heretofore, to wit: on the 23d day of August, 
1872, come on to be heard upon the petition and applic: ition of the 
said bankrupt for a discharge from all his debts, and upon the order 
heretofore made thereon, that all creditors who have proved their 
debts, and all persons in interest, might appear on the day last 
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mentioned, at 10 o'clock in the forenoon, and show cause, if any 
they had, why the prayer ot said petition should not be granted; 
and it now appearing that notice of such has been given as re- 
quired by law and the practice of the court; and that the said 
bankrupt has in all things conformed to his duty under the act of the 
Congress of the United States, entitled.“ An Act to Establish a 
Uniform System of Bankruptcy throughout the United States,” 
approved March 2, 2867, and is entitled, under the provisions there- 
of, to receive a discharge. It is hereby ordered, adjudged and de- 
creed, that this court do grant and it hereby does adjudge, decree 
and grant to the said Wilson Ames, the said bankrupt, a discharge 
from all his debts except as in said act provided. 

And it 1s further ordered, adjudged and decreed that a certifi- 
cate of such discharge under the seal of this court (attested by the 
clerk thereof) in the words and figures following, namely: 


ae 


District Court or THe Unrrep STATES FOR THE NORTHERN 
District or New York. 


In Bankruptcy, No. 3,405. 


267 In the matter of 
Wilson Ames, a Bankrupt. \ 


. 


Whereas Wilson Ames, of Saratoga Springs, in the County of 
Saratoga and State of New York, has been duly adjudged a bank- 
rupt under the Act of Congress, establishing a uniform system of 
bankruptcy throughout the United States, and appears to have con- 
formed to all the requirements of law in that behalf, it is therefore 
ordered by the court that said Wilson Ames be forever discharged 
from all debts and claims which by said act are made_ provable 
against his estate, and which existed on the 28th day of March, 


1872, on which day the petition for adjudication was filed against 
him, excepting such debts, if any, as are by said act excepted from 
the operation of a discharge in bankruptcy. 

Given under my hand and the seal of the court, at Buffalo, in the 
said district, this 13th day of September, A. D. 1872. 


my N. K. HALi, Fudge. 
Attest: M. P. FirumMore, C/er’. 


be immediately signed by the judge of this court, and given to the 
said bankrupt. 

And thereupon the certificate of the discharge of the said bank- 
rupt under the seal of this court attested as aforesaid, and in the 
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words and figures aforesaid, was duly signed by the said judge, 
and given to the said bankrupt on the day and year in the caption 
of this order and decree above mentioned. 
In testimony whereof, and of the proceedings in this matter, on 
the same day and year, and at the place mentioned in the caption 
hereof, the record thereof is duly signed by the clerk of the 
268 said court. 
M. P. Firtmore, Clerk. 


All which we have caused by these presents to be exemplified, and 
the seal of said court to be hereunto affixed. 

Witness, the Hon. Alfred C. Coxe, judge of said court at Buffalo, 
in said district, this 20th day of February, A. D. 1886. 

SEAL. CHARLES B. GERMAIN, Clerk. 


NoRTHERN District / __ 


oF New YorK. \ 


[, Alfred C. Coxe, Judge of the District court of the United 
States for the Northern District of New York, do hereby certify 
that the foregoing exemplitication of a decree for the discharge of 
Wilson Ames, a bankrupt, as duly authenticated according to law, 
that | am well acquainted with the handwriting of ae B. Ger- 
main, clerk of said court, that I believe the signature of Charles B. 
Germain signed to said exemplification, is in his proper oni rit- 
ing, and is his genuine signature; that he ts the clerk of said court, 
that said United States District court is a court of record, that the 
seal athxed to said exemplification of record, ts the seal of the said 
United States District court, and that the foregoing attestation of 
said clerk is in due form. 

In witness whereof, | have hereunto subscribed my name at Utica 
in said district, this 22d day of February, 1886. 

ALFRED C. Coxe, 


District Fudee of the United States for the Northern District 
269 «6 of New York, and Fudee of the District Court for said 
Dis trect. ji 

The defendant next offered in evidence a duly certitied copy from 
the Supreme court of Illinots, of a record of a suit pending in that 
court on an appeal from the Circuit court of Cook county, in a 
case brought in the latter court by the plaintiff in the present suit. 
Robert Moir, John C. Nicol and James Peterson, doing business 
under the firm name of Robert Moir & Co., plaintiffs, against Will- 
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iam N. Phillips, Thomas S. Phillips and George S. Carmichael, 
partners under the firm name of Phillips & Carmichael, the same 
being a suit in assumpsit upon the common counts, with a bill of 
particulars attached to the declaration, and reads as follows 

Mr. EpsaAL_: We object to the reading of it. 

* * * * a 
278 Judge Barnum: Is it admissible in evidence? 

The Court: I think not; so that it brings us right back to the 
question, the point which [ stated some time ago, hoping to shorten 
the argument a little. In my judgment there ts but one question in 
the case for this court and jury to consider, and that question is 
this; was this defendant guilty of fraud in disposing of that prop- 
erty’ That is, such fraud as would not relieve him notwithstanding 
his discharge in bankruptcy? 

Judge BAkNuM: We must except to the remarks of the court. 

The Court: That, in my judgment is all there is in this case. 

Judge BARrNuM: We must except to all the remarks of the 
court as they have been stated, as to the tact, and also to the re- 
mark that there is but one thing to be tried in this case. If there 

is anything of that kind to be given to the jury, it should be 
279 given in writing in the shape of instructions to the jury at the 

end of the case. 

The Court: It is not to instruct the jury. It ts to instruct you 
about the case, to try and shorten tt. 

Judge BarNuM: I did not ask for any instructions. 

The Court: I have thought that, from the beginning, and I do 
not change my mind now, | re peat it, [ shall hold you down, as 
far as possible, allowing you to get in evidence by way of offers of 
evidence of all these collateral proceedings. 

Judge BarNuM: We are glad your Honor allows us to make the 
otters. 

The Court: But I think this case must finally be determined 
upon the question to be decided by the jury, whether or not the de- 
fendant was guilty of a fraud in disposing of this property in the way 
he did, to suc h an extent, and upon the question of fraud, of course, 
I mean active fraud. 

Judge Barnum: Actual fraud. 

The Court: Actual fraud, not legal fraud, because a man may 
be guilty of legal fraud and still be discharged i in bankruptcy. The 
bankrupt law contemplates actual fraud. I think that 1s the question 
which in this case must finally determine it, and I think it is the only 
question in this case. Now, you may proceed with that in view, 
you have held a different opinion from the court all the way through. 

Judge Barnum: That is my misfortune; but there have been 


two or three reversals in these proceedings. 
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The Court: Now, you may offer evidence to get it in the 
280 record, but | will not admit 

Judge Barnum: Of course, | am very much obliged for 
the privilege. The offer is excluded, | understand, and exception 
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mony of George S. Carmichael, one of the defendants in a former 


suit. I will offer certain portions marked on the margin with 


282 the letter «B” in this pam phiet [| will now read from. It 1s 

in abstract of record trom the Supreme Court of Ihnois, 
Northern Grand Division, September term, A. D. 1873. ‘Thomas 
S. Phillips e¢ a/., appellants, vs. Robert Moir ef a/., appeilees, con- 
Lining tne tes!imonyv of or 15% ( arm chael W ‘Thomas s. Phillips, 


Im ine Case ot Rober! Nlo Ff ak | ? bh! ps and C‘armichael, tried 
n the Circuit court of Cook county, in A. D. 1872 


* . ' : . , ; - ' ; 
by Nr kK ps ALL: i Willi Stale i Court, lave NYO objection to 
it, and | nave marked the ietter * i? , ODDosite the portions of 
e¢ te Stimony I desired to read 
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| he witnress Carmichae¢i tes ed. ““tnat Ne AAG DEEN a Mc ber 

fr the firm of I mips WX Carmk ei since LSOoO Ol SOI, and had 
t . 

Known piainults since that time; in S70, the eariy part oi the \ear, 


Nir. Moir came to the defendant's othce and told them that there 


Was a .special tax Of ome per con on hignhwines DV government 


i 


which had to be paid, ‘f sold to a commussion house. and that the 


tax could be saved if we sold direct to the distiller, to be delivered 
it the distillery. He said the distilleries in Chicago and the vicinity 
= have that advantage of that one pe! cent. because t rey could make 
their sales direct and save it. He wanted to know whether we 


& 


could not arrange in some way so that they could save that one 
per cent.? I told Mr. Moir that.| would inquire into it, and Idd 
so. I consulted with several distillers and brokers on ‘Change, as 


r¢- 
be- 
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ported to Mir. Moir the result of mv INQUITICS 4 that if he wouk 


= 
to the manner of m King Saies and saving the one pel cent. I 
i 


: ’ +) - ’ " : 
come a member of the Board on "Change, and make sales in his 
‘% . , ‘ ° 
283 own name as distiller, to be delivered at the distillery, adding 


freight to Chicago, that he could save the one per cent.; butin 


, , £ : ' * 
» = order to become a member of the Doard, he would have to have an 
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office in Chicago. I told him he could say his office was in ours, if he 
wanted to, and [ would introduce his name to the board of directors 
for membership. I introduced him in that way, as having a desk 
in our office. and he was admitted as a member. 

‘ The arrangement for the transaction of business then, was that 
the defendants were to transact it as his ivents, or in his name, and 


’ 


not as commission men: the transaction was to be kept bv our 


, | . ; ’ ; P ‘ " s : 
clerk as his clerk for that transaction, and to be rendered in that 
’ , a " . 
Way, and not ft rena L more fular account of sales as commis- 
° , , , . - : . 
sion men, but merely as brokers or agents——doing everything tn his 
= =~ ~~ 


’ ; 1 . ; ‘ : 

name: the sales to be made at the distillery. rdding freight tO’ hi- 
= 

cago Atter that arrange nent was made. his name was put up on 


our door, and on our desk in the office, notifving the public that 


Mr. Epsauu: On the part of the plaintiffs), (reading from tes- 
timony of same witness in the same abstract ) 

“1 don't think he ever did much business there, and whatever 
few sales were made on this arrangemen', our book-keeper made 


’ ’ ’ ’ 
out statements and rendered to him the amount sold. and the 
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amount cottected, not mm account tf Sates, Dut merely, iS Statements 
of amounts 

loe Rarwi 1; f testi f itness 
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In June, r870, Mr. Moir came to me one day on “Change 
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| think we met together on “Change then, Mr. Wallace, Mr. 


“~ _ bs 
, 'r a: fn - . 
Ames, Mr. Moir and myself: Mr. Moir told Mr. Ames that if he 
was not here when he should tor the wines, to call on us for 
, I . , , , . 
them on the option, and he requested us to put up the margin. 


Afterwards and after wines had declined more than three cents 
a gallon, we called on Ames for additional margins, and he declined 


to put up any, st iting th if hy th > terms of the sale. he was only 
liable to the extent of $300. We reported that fact to Mr. Moir. 
Mr. Moir said that if he bought the wines, he wanted us to buy 


them so thatit would make one delivery, and deliver direct from 


. 


es 
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the person from whom we bought, to Ames, on the contract, and 
not have them deliver to us, and then from us to Ames, making 
two deliveries 

Mr. Moir was then on his way Eas, and witness did not see him 
again until after the transaction with Ames. 

Vir. Moir never gave us any such instructions as not to deliver the 

wines until we had the mone, 
285 Mr. Thomas S. Phillips was present at this list conversation 
with Mr. Moir. 

On "Change when the contract was made, Mr. Moir introduced 
me to Ames. 

[ was not acquainted with Ames personally. We had never had 
any transactions with him, he introduced me as the man to whom 
he had sold the wines. 

! only knew him from public report as a business man in good 
standing; never knew anythiny prejudicial to his character in re- 
gard to his solvency until those wines had been shipped by him. 

The purchase of the wines from Conklin and Lynch was made 
between 12 and 1 o'clock on the Board of Trade. 

Ames’ store was on River street, in Chicago. Conklin’s wines 
were at the Rock Islind depot; Lynch’s were in his distillery on 
the North side, near the Chicago avenue bridge, about one mile 
from Ames’ store. The Rock Island depot ts more than a mile 
from Ames’ store. 

Witness had been engaged as a member of the Board of Trade 
in the business of commission merchant, and in selling and deliver- 
ing highwines for about twelve years, during that time had handled 
a great many wines, 

There is a general usage and custom in the city of Chicago, in 
regard to delivering wines, and the sale and collection of the pay, 
as to the time in which it shall be done. The custom ts to deliver 
wines before you collect for them. ‘The wines have to be sent to 
the person's place of business by dravs or teams After they are 

al! delivered there, the seller directs them to be inspected, if 
280 they are required to be inspected; sometimes they are and 

sometimes they are not. If the purchaser requires them to be 
inspected, then the seller no‘ifies the inspector, and he inspects them 
on the premises of the purchaser. 

It is generally agreed upon between the purchaser and the seller, 
who is to inspect them; he returns his inspection certificate to the 
seller: from this certificate the bill of sale is made out; then it is 
presented to the purchaser for payment, 

At the time of this transaction, according to the custom and 
usage, it was necessary also to procure the government coupons 


© 


7 : } - ? 
and deliver rnem Oo the pnpurcnaser pDetore payment could be col- 


lected. 
According to this custom and isave payment was always made 


; 1 .** . an wd : - te = 
by checks. nol n Iirrens or money-CNnecCkKsS uncertific d ; ne 
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[fthe sale was made during ’Change hours, and the delivery 


“Spee 
made the same afternoon, it is customary to present the bill on the 


SucceedaiInog morn and it venerail' akesS all the afternoon to de- 
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O arawing \i Wallace sent us two contracts: we signed tor 


Mr. Moir [hey were sent to Ames to sign, one of each was kept 
by him. -Mr. Wallace wrote all the contracts except the signatures. 
Mr. Moir came to me the same day on “Change, and stated that he 


had made this sale through Mr. Wallace. and stated that he had to 
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Mr. Moir first requested us to attend to the delivery. When he 
made the sale, he came to me and stated that he made the sale - 
288 through a broker. He said that he had to pay brokerage, and 
he wanted to know what we would charge him to attend to the 
delivery. That was the conversation at that time. Afterwards he 
came up and introduced Ames; said we were to act for him in his 
absence, in case he was not here, he was to call on us for the wines. 
At first Ames and Wailace were not present—-afterwards they 
came up, don’t think he gave us any further instructions to attend 
to putting up margin and delivering, if called for. 

I know the universal custom in regird to the payment of wines 
to be that they are paid for in checks-—bank checks. It is likewise 
customary that these checks are never certified; have never known 
them to be certitied. This delivery to Ames was not made until 
after bank hours.” 

Mr. Epsauzu: I will now read from said abstract on behalf of 
the plaintiffs, by consent, a portion of George S. Carmichael's tes- 
timony, taken in the case of Robert Moir ¢¢ a/. against Thomas S. 
Phillips e¢ a/., immediately after the first part read by Judge Bar- 
num, the sentence concluded: 

“6 Notifying the public that this was his office.” | will now read 
from ('‘armichael’s testimony the following: -" I don’t think he ever 
did much business there, and whatever few sales were made on this 
arrangement, our bookkeeper made out statements and rendered to 
him the amount sold and the amount collected, not on account of 
sales, but merely statements of amounts.” , 

Immediately after the sentence, “ And he requested us to put up 

margins,” subsequently the contract with Ames was re- 
289 duced to writing. Wallace drew up the contract and sent it to 

our office. There were duplicates: one was sent to Wilson 
Ames. There were two contracts, each for 100 barrels. The fol- 
lowing is a copy of one of the contracts: 


“Orrick or Mitter, Ames & CoMPANy, 

‘Successors to Edwards & Crosby, and Edwards & Company, 
distillers of alcohol, spirits and whiskies, No. 13 and 15 River street. 

CHicaco, June 9, 1876. 
Contract.) 

I have this day. bought of Robert Moir & Company one hun- 
dred barrels ot highwines ‘Iron bound’ at one dollar and seven 
cents per proof gallon. The conditions of the sale are as follows: 
The buyer can call from the first of July to the 20th of the same 
month by giving three days’ notice, and if not called for by the 2oth 
of July the seller has the privilege of delivering up to the end of 
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July, by giving three days’ notice. To be delivered in fifty barrel 
-lots. To insure the fulfillment of this contract, a m: irgin of $300 
will be put up by both parties. 


Se. Fut. Rev. Stamp (Signed ) WiLson AMEs. 


Cancelled. 


* * * ad * 


After the contract had been prepared and sent to us by Wallace, 
we sent it to Ames’ office, and he signed and returned it; we also 
sent one to him to keep. We then called on him for the margin, 

and he sent us $300, requesting us to hold it and not to deliver 
290 it to the treasurer of the Board of Trade as usual. Mr. Moir 
put up $300 as margins in our hands.” 

Then comes the paragraph read by Judge Barnum concluding 
with the words: 

“ He reported that fact to Mr. Moir.” The next after that occurs 
the following, which we reaa: 

“ Sometime after that Mr. Moir came to our office, and stated that 
the warehouse in which the wines were stored from which he ex- 
pected to make had been burned, and in case Ames should call for 
these wines before they could manufacture more, and have them 
here to deliver. that he wished us to go into the market and buy 
the wines and deliver on these contracts. That was about the first 

July; I can’t state the day certain. It was some time before any 
call was made.’ 

Then follows a paragraph read by Judge Barnum and ending 
with the se ntence, “ the Roe k Island de ‘pot is more than a mile from 
Ames store.” The next after that we will read the following: 

+ The next morning about 9 o'clock, [ went to Ames’ store; Mr. 
Phillips went witn me; [ went there at his request; I inquired for 
Ames; there was no one in the office, but a man was sitting just 
outside of the office. { inquired of him, and he said Ames had 
not been there. [ inquired of him where the book-keeper was, 
and he said the book-keeper had gone a fishing. I inquired of him 
if there was any one in charge, and he said there was no one but a 
laboring man—-a porter back in the store: we went back in the 
store and asked him where Ames was, and he said he did not know. 
[ asked him where Ames was living, and he said he did not know, 

but his family had recently gone east and he was boarding at 
291 some hotel. I—him where the book-keeper had gone and he 
said he had ow a-tishing. 

‘¢T asked him if there was any one in charge of the store, and me 
said no one but himself. I asked him where the wines were that we 
had delivered the afternoon previous? 
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He said he did not know. I asked him if they had been ship- 
ping any wines? He said they had been shipping some the night 
previous and some that morning by the Michigan Central Railroad. 
We then jumped into a buggy and drove over to the Michigan 
Central Railroad. There we found fifty barrels of these wines in 
a car adjoming the depot, and the other fifty had beeoa loaded that 
morning and gone on the early freight train, consigned to New 
York, the fifty barre!s in the car was the Conklin lot. 

We then drove to Mr. Goudy’s office and stated the facts to him, 
and asked his advice in the matter, and he advised us to commence 
an action of replevin—but I omitted to say that after we had been 
to the depot, we drove back to the store again and there found the 
sheriff in possession of the store by virtue of an execution against 
Ames; we then got out a replevin writ and replevined the fifty bar- 
rels that were in the car, and sent them to H. H. Shufelt’s store, a 
rectifier, and sold them to him for the market price. 

[ think we got possession of these fifty barrels before 12 o'clock, 
I know it was before 1 o'clock. That afternoon Mr. Phillips took 
the train for Detroit for the purpose of securing the other fifty bar- 
rels. The fifty barrels were shipped back from Detroit and sold to 
Shufelt at ninety-seven cents, a cent less than we paid for them. 

The money received from Shufelt we have since paid to the 
292 National Bank of Commerce—the bank that discounted Ames’ 

draft, and had the bills of lading. We paid $6,000 and more, 
have paid out more than we received from Shufelt. 

The reason why it was pa‘d to the Bank of Commerce, was that 
said bank claimed it had title to the wines, and the Supreme court 
sustained the'r title. The bank defended the replevin suits, and we 
paid the money under the judgment rendered in those cases. 

We tirst heard of the claim of the bank to the wines some days 
after we commenced the replevin suits; when we captured the 
wines we supposed that we had saved Mr. Moir.” 

Then followed a paragraph read by Judge Barnum. We will 
commence after the paragraph ending with the words: « We noti- 
tied the firm of the failure of Ames, and of his getting the wines 
without pay, the same day it occurred, by letter.” 

Then we read as follows: 

« The drafts for the purchase of the wines from Conklin aod 
Lynch were drawn by the defendants on the plaintiffs, and pre- 
sented to the Union National Bank, which paid defendants the 
money, and sent the drafts forward to the plaintiffs for collection. 

The defendants were not doing Mr. Moir’s business as commis- 
sion men. The transactions were not to appear upon their com- 
mission books, but whatever collections were to b: made for him, 
were to be kept merely as memoranda by the defendant’s clerk. 


ee _— ~ 
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Defendant did not render him accounts of sales as they had done 
previously, but rendered statements of sales and collections.” 

Then follows the paragraph read by Judge Barnum, and after 

the paragraph e nding with the words, “I replied to him that 
293 we would attend to that business and would not make any 
charge, that he could pay us what he thought was right.” 

[ will read the following: “ We expected to deliver the wines; 
we told Ames to call on us in case he were not here. I speak now 
of the call, not of the delivery. If Mr. Moir had been here, Ames 
would have called on him for the wines under the contract. There 
is a distinction between calling for wines and delivering them. [| 
am speaking of calling for wines under the buyer’s option.’ 

Then follows the paragn aph read by Judge Barnum, which Mr. 
Sdsall read, as follows: “ Don’t think he ever gave us any further 
instructions than to attend to the putting up the margin and deliv- 
ering if called for. 

Mr. Moir replied to that that we must be careful in making the 
delivery; I told him we should handle his wines as well as we would 
our own, and do as well for him as we would for ourselves. 

After Mr. Moir’s distillery had been destroyed, Mr. Moir came 
to Chicago, to our office, and stated the fact that the wines that he 
intended to deliver on this sale had been burned up, and if Ames 
should call on us for the wines under the option before they man- 
ufactured more and could ship them to Chicago, he requested us 
to go intothe market and buy the wines and deliver them to Ames, 
and at the same time directed us to buy them so as to make one 
delivery; not to buy them and have them delivered and sold to 
Ames, but to have them delivered direct from the parties from 
whom we purchased to Ames, so as to have one delivery. He 
said nothing about the quantities in which they were to be deliv- 

ered. Did not state a word of the kind that we were to deliver 
294 1n fifty barrel lots: we were to deliver according to the call of 

Ames under the contract. If he called for the whole hundred 
or the two hundred, we were to purchase them and deliver them; 
or if he called for fifty we were to purchase that and deliver it; he 
called for roo. 

‘Mr. Moir had no connection with the deposit of the money re- 
ceived from Shufelt in the Union National Bank, neither as to the 
deposit or payment of the interest. 

“We offered to pay this money to Mr. Moir provided he would 
step in our place as plaintiffs in those suits; he refused to do it; 
didn’t give any reason for such refusal; he declined to take any 
responsibility in the matter. He did not tell me the wines were 
delivered contrary to his instructions, without getting the money. 
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We have paid the two judgments which were obtained against us— 
one in the Superior court, and one at Detroit. We have paid the 
money on those two judgments to the Bank of Commerce. The 
claim of the Bank of Commerce on these wines was about $6,000, 
cannot give theexact amount in dollars and cents. The bank claimed 
that it had taken bills of lading from Ames and had advanced 
money on the bills, and claimed that the title tothe property passed 
to them. 

“T understand that it was required that every party who sold 
wines had to furnish a coupon from the distillery direct, or from the 
seller. I understand the office of this coupon is to identify the 
wines, so that the government may trace the wines to enable them 
to ascertain whether the taxes have been paid.” 

Then follows a paragraph read by Judge Barnum. After the 
words “this delivery to Ames was not made until after bank hours,” 
we will read as follows: 

« My partner, Mr. Phillips, went to Ames’ office that same after- 
295 noontwice, between 4 and § and § and 6 o'clock, for the purpose 

of attending to the delivery and collection, if Ames had been 
there. 

« But he was not there at the time; he did notsee him. He went 
for the purpose of collecting the money, and particularly to see that 
the wines were delivered by those parties; he went there particu- 
larly to see that the delivery was made, it being ‘ buyers option’ 
unless the delivery was made that afternoon, Mr. Moir would be 
liable to lose his margins and the difference in price on that day and 
the price at which he sold them—nine cents. He went there to 
see that the delivery was surely made, and if Ames had been there 
at that time he would have got a check, or tried to get a check from 
him.” 

« We wrote that we had purchased wines on the 18:h-—-50 barrels 
each of Conklin & Lynch—that we had given orders to deliver on 
this contract to Ames. We stated to him that we saw the wines 
delivered that afternoon to Ames’ store; that we were there attend- 
ing to the delivery; that Ames was not there; that we left the wines 
at the store until the next mourning; that we went there next morn- 
ing for the purpose of collection for the wines, that neither Ames 
nor his book-keeper was there, that we ascertained that they had 
shipped the wines; that we went to the railroad depot and found 
fifty barrels and ascertained that the other fifty barrels had gone 
out on the freight train that morning; that we then ascertained 
that the sheriff had taken possession of the establishment; that we 
then consulted with Mr. Goudy as to what was best to be done in 
the matter, and Mr. Goudy instructed us to commence these 
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296 suits and that we had commenced the suits. Can’t remember 
anything more, but it was the transactions of those two d: tvs 
that were contained in the letter. 

Mr. Moir was in New York at that time. I am not certain 
whether we wrote him a letter to New York, or not; I think not, I 
think we informed him first when he returned. His partner came 
up, and I think I telegraphed to Mr. Moir at New York, and Mr. 
Moir in a few days came to Chicago, and I explained then to him 
the circumstances: don’t remember that he stated to Mr. Moir on 
his return from New York that I ( witness) had drawn this $6,000, 
or any other amount on the Union Bank; he knew that they had 
bought the wines for him, but as to drawing the drafts, [ am not 
certain: didn’t see him afterwards for several weeks: I was out of 
the city during that time; there was some correspondence between 
our house and Mr. Moir while I was absent. Didn’t learn of his 
dissatisfaction in regard to the matter, until I returned to the city 
some five or six weeks after the occurrence. This I learned from 
him or from the correspondence, probably the latter. 

“T left the city about the first of August, and was absent about 
three weeks. 

«It was Mr. Peterson who came up from Oquawka before Mr. 
Moir returned from New York. He went over the whole case: 
told him what we had done in the matter. Don’t think he said in 
so many words ‘to go on and prosecute the suits, but he hoped 
that we would be able to maintain the suits, and save the money,— 
language to that effect: I cannot give the language. I think we 
paid Ly nch for the wines, purchased of him three thousand three 

hundred and twenty-two dollars ($3,322) and some cents. I 
297 think from a memorandum made by our book-keeper: I know 

it is about that amount. I won’t swear to the dollar or a 
hundred dollars; I think that that was about the amount. It is my 
belief we paid him within fifty dollars of that amount, but I could 
not swear to it certain. We paid him a check on the Union 
National Bank, I think it was on the Union National Bank, Mr. 
Phillips drew the check. If not on that bank, I should think it was 
on the Fifth National Bank, because we kept an account in each 
bank. I think we paid Conklin for the fifty barrels bought of him 
three thousand one hundred and fifty-four dollars ($3,154) and some 
cents. 

“In the suits where judgments were rendered on which we paid 
the money received from Shufelt, the Bank of Commerce came and 
defended the suits. one of the suits was in Superior court by our 
firm, for fifty barrels of wine, against the Michigan Central Rail- 
road Company, and the other suit was commenced by our firm 
against the Michigan Central Railroad Company in Detroit. 
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* The bank set up in that suit that they were the pledgees of the 
property; the bank claimed that i had advanced money on the bills 
of lading on the morning of the rgth of July, 1870, after the wines 
were lett at Ames store. The defendant offered in evidence the 
bills of lading in connection with ihe testimony of the witness, copies 
of which are given in the record, one bill is dated July tg, :870, and 
ac knowledged the receipt from Wilson Ames of fifty barrels of 
high wines “consigned to A. S. Miller & Co, New York: another 
bill bears date July 19, 15870, and acknowledges the receipt from 
Wilson Ames of fifty barrels of highwines consigned to A. S, 

Miller and Company, New Y ork, and both of them issued by 
293 the Michigan Central Railroad Company. The de fendants 

had never sold any property for the plaintiffs pre vious to this 
transaction for which they failed to get their pay. 

Mr. Epsati: A. S. Miller & Company should read W. S. Mil- 
ler & Company. 

Mr. Epsauu: I will now read from the testimony in said case of 
Thomas S. Phillips, contained in the same printed abstracts, thus 
(reading): “ That he was one of the defendants in this suit 
(Robert Morr et al. v. Thomas S. Phillips et al. tried in the Su- 
perior court of this county, in 1872). That he met Mr. Moir in 
Chicago, as he was going east in July, and had a conversation with 
him in regard to the sale of the wines that were to be delivered to 
Ames; this was either on ’Change or in the defendant’s ofhiice— 
thought it was on ’Change. 

Mr. Moir spoke about the delivery of the wines that he had sold 
to Ames, and in the conversation | intimated to Mr. Moir in case it 
was necessary to buy them in and deliver them, that there was 
some little risk in delivering wines; that he did not know Ames at 
all_- Never had a transaction with him, and his reply to him ( wit- 
ness) was that we must be as careful as possible; that was about 
the sum and substance of the conversation had at that time.” 

Judge Barnum (Reading from testimony of same witness): 

« The information received was favorable; never heard prior to the 
roth of July anything affecting the credit or standing of Ames, 

Mr. Epsauu  { Reading from testimony of same witness): “On 
the 18th of July I saw wines being delivered at Ames’ place.” 

« When the wines were called for by Mr. Ames on the 15th of 
2y9 July, 1870, which made them deliv erable on Monday, July 18th, 

we wrote to Moir & Company, and requested them to let us 
know whether they would ship the wines to fill the sale, as Mr. 
Moir mentioned they might ship, or whether we should buy in and 
deliver them; and we got a dispatch back to buy them and deliver 
them. We received that dispatch, I think, on Saturday. That 
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was the last direction we had in regard to the purchase and delivery 
of those wines. 

I went to Ames’ store on the afternoon of the 18th of July, for 
the purpose of making a tender of these wines to Ames on Moir’s 
contract, for Moir. I went there, and Ames was not there nor his 
book-keeper. The wines were being delivered by Conklin and 
Lynch, and also the Northwestern company’s teams were deliver- 
ing wines there. I waited there half or three-quarters of an hour, 
when Ames did not come. 

The man in charge said he thought he would be there—he had 
gone away somewhere, and | left and went away to the North side 
of the river and got my horse and buggy, and I drove back to 
Ames’ place and he was not there, and this man in charge said he 
had not been there. 1 waited there some little time. The wines 
were about the last of them delivered when I left there, some- 
where near 6 o’clock, and I remarked to the man in charge that I 
would leave them there in his charge. I told him what I had come 
for, to deliver the wines upon the Moir sale, and I would be there 
as soon as I come down in the morning, and I left.” 

“ The first time I called was about 4 o’clock—-a little after, be- 
tween 4 and 5— and the wines we bought from Lynch and 
Conklin were being delivered while I was there. 

«They were being placed at the back part of the store. 
300 The person I saw there seemed to be a porter in charge, 
taking care of them—rolling them away and keeping each lot 

by itself. 

‘1 went there the next morning a little after breakfast—after 8 
o'clock, I should think. —[ inquired for Ames and he was not there; 
I inquired for the book-keeper and he wasn’t there. I asked where 
he was, and he said he had gone _ tishing—that is, the book-keeper. 
I inguired where Ames was; he said he didn’t know. I then began 
to look into the back part of the store, and found all the Lynch and 
Conklin wines gone. I asked the man in charge, and he said they 
had been shipping some wines from there. 

«T immediately got into the buggy and drove up to our office. I 
told Mr. Carmichael there was something wrong. I used the ex- 
pression there was ‘a nigger in the fence * about those wines. 

“IT got Mr. Carmichael and we went back to Mr. Ames’ place. 
We then ascertained that there had been some wines taken from 
there the night after I left—” 

(Objected to. ) 
“and early that morning, at the depot. We went immediately 
over to the Michigan Central depot and made inquiries, and we 
found the Conklin lot of wines in a car; the Lynch wines had gone 
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off. I went to Conklin’s place and got his book-keeper and he came 
down and identified the wines. 

Mr. Carmichael and I went to Mr. Goudy’s office from there, 
and, at his suggestion, immediately got out replevin suits and took 
the Conklin wines out of the depot. The sheriff delivered them to 
me, and I put them on drays and sent them to Shufelt. They were 
sold to him. 

“| took the first train in the afternoon for Detroit, replevined 

those wines there and shipped them back. These were also 
301 sent to Shufelt and sold to him. 

«We paid for those wines to Lynch and Conklin by draft upon 
Moir & Company, and gave them checks on the Union National 
Bank for their respective bills. I gave them the checks in the 
bank. 

“We went to the bank and made the draft—drew the draft 
there, and gave the checks: Mr. Conklin and Mr. Lynch were 
present in the bank. I took their bills and added them together 
and made a draft for the amount; the draft did not include anything 
else except the bills of Conklin and Lynch. It was intended sim- 
ply to cover those bills. I can’t recollect the amount of the draft; 
our papers were all burned. 

“ We received the money from Shufelt for the wines that we 
sold to him; that money was put on special deposit io the Union 
National Bank, and remained there for about two years. 

« The money has been paid on judgments obtained, and we have 
pi aid out on the judgments and expenses, six thousand six hundred 
and thirty-six eighty-seven one hundredths dollars ($6,636.87 ).” 

Judge ‘Barnum (reading from testimony of same withess): “I 
made inquiries as to the standing of Ames, took all the necessary 
precautions, made these inquiries on the 18th of July, 1870, of 
Henry Wallace, Benjamin Merrill and E. F. Lawrence, persons 
that | knew were acquainted with Ames. Made these inquiries 
because I knew nothing about the standing of Ames; wanted to be 
posted; and, knowing Mr. Moir to be a prudent, particular man, I 
wanted to serve his interest as best I could. 

The information received was favorable. 

Then follows a passage that I read before (continues read- 

302 ing): “ The same afternoon Mr. Lawrence told me on ’Change, 
when I asked him this question about Ames’ re sponsibility, that 
they considered him good, for they were delivering wines to him. 

“The money has been paid on judgments obtained, and we have 
paid out on the judgments and expenses ($6,636.87) six thousand 
six hundred and thirty-six and 87-100 dollars, and nae is still a 
balance due on the judgments of ab yut five hundred dollars ($500), 
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which we are able to pay any day, only we want them to get the 
judgments released here and at Detroit, which they are trying to do. 

« The expenses, $036.87, were principally the Detroit expenses, 
the replevin fees, the lawyers’ fees, and my expenses there and back. 
My individual expenses were seventeen and § 5-100 dollars ($17.55) 
lawyers’ retaining fees, and replevin fees in Detroit amounted to two 
hundred and sixty-one and 50-100 dollars ($261.50), the lawyers’ 
fees in Michigan is taxable costs, five dollars for cartage on the high- 
wines after they returned here. 

“We paid the draft of Mr. Russel, attorney, for seventy-five 
dollars ($75), and for one hundred and twenty-nine and thirty-two 
one-hundredths ($129,°2,) for sheriff’s costs. ‘ We paid the costs 
in the Superior court of Chicago, altogether six hundred and _ sixty 
four and 37-100 dollars ($664.37), taking out from the $664.37 
twenty-seven and 50-100 dollars ($27.50) for gas pipe that did not 
belong to this transaction, leaves $636.87. This amount did not in- 


>» - 
/ 
Ss 
Rs 


clude any lawyers fees, and expenses in the suit in Chicago.’ We - 


prosecuted these two replevin suits, and employed counsel both at 
Detroit and here. 
« After | returned fron Detroit, | saw one’ of the plaintiffs 
303 here present in Chicago, within a day or two, had a conversa- 
tion with him about this matter. I told him the whole transac- 
tion through, I claimed (explained) the whole thing to him, both here 
and at Detroit; I told him what we had done—-gave him all the in- 
formation I had. He said we had done all that we could do. He made 
the remark he hoped that the wines would be held—he said if they 
should not be, it would be pretty hurd on the firm to lose them. 

* No complaint whatever was made. He seemed perfectly satis- 
fied with what we had done. 

“ He wrote to us (that is, Mr. Moir) to deposit the proceeds of 
the wines received from Shufelt in the National bank to his credit. 
We did not do so. I wrote to Mr. Moir that Mr. Carmichael had 
attended more to that business than I had. 

‘“ Our firm did business for Mr. Moir before Mr. Carmichael came 
into it. In December, 1551. 

« Never made any contract with him to guarantee the collection 
of sale. 

“Have been engaged in the commission business in Chicago 
since 1859—general commission business. 

«He (meaning Carmichael) gave Mr. Moir, when he returned 
from the East, a full statement of the facts: don’t remember 
whether I told him that I had received sixty odd hundred dollars 
from the Union National Bank on the draft. I know Mr. Moir’s 
partner understood it. Mr. Moir appeared to be perfectly satisfied 
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with what he had done; he made no objection; I cannot tell all that 
was said, I only recollect that Mr. Moir was satisfied, and expressed 

himself as being satisfied with what we had done. I cannot 
304 give the language. 

‘ He (the witness Phillips) knew nothing about the solvency 
or condition of Ames. He had no transactions with him—knew 
nothing about his solvency. He made inquiries as to Ames’ 
credit and sti inding, first of Henry Wallace, the day the highwines 
were bought—the same man that testified here to-d: iy, and he told 
me that Ames was good, and that he should not hesitate to deliver 
the wines. But he said, Mr. Merrill knows more about him than 
I do, he can give you all the information, “ 1 went over from Mr. 
Wallace’s to Mr. Merrill’s, and he seemed to know that this hun- 
dred barrels of wine was going from Moir to Ames, and I told him 
that Mr. Moir had goods to buy, and I delivered them, and I wanted 
to know whether Ames was a safe person too, as he called for 
them to be delivered at his place of business. Mr. Merrill said he 
considered him perfectly good; said he would not hesita'e one mo- 
ment in delivering the wine. He also said the Northwestern Dis- 
tilling Company are selling to him, and there is Mr. Lawrence, he 
can tell you all about him. 

I went from Mr. Merriil to Mr. Lawrence, and asked him the 
question. He said, we are selling wines, and if he did not think 
him good he would not sell him wines, and that they were then de- 
livering him wines. That was enough, I thought. -He said he 
thought Ames was good. Don’t.reme .nber that he said he thought 
he was a fair risk. He did say they were delivering him wines. 

. * * * * 
331 The foregoing was all the evidence introduced on the trial 
of this cause. And thereupon the court gave to the jury on 
behalf of the plaintiffs, the following instructions, to wit: 


PLAINTIFFS INSTRUCTIONS. 


No. 1. The jury are instructed that the proper construction of 
the contract sued upon and offered and admitted in evidence in this 
case is, that the sale of the highwines therem mentioned was a sale 
for cash payment on delivery, and not a sale upon credit. (Grven.) 

No. 2. And if the jury find frou the evidence that the 
highwines in question were delivered by the agents of the 
plaintiffs, at the store, or place of business of the defendant, 
and with the intention that the same should be then paid for by 
Ames in accordance with the terms of the contract, and that there 
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should be no complete delivery until payment was made, then under 
such a state of facts, the law grants the plaintiffs a lien upon, said 
highwines as against Ames, the defendant, to secure payment of | 
the purchase price therefor, until Ames paid for the same in ac- : 
cordance with the terms of the contract; and under such circum- 
stances, if you find from the evidence such were.the circumstances, 
Ames would have no lawful right before the wines were paid for, 
to ship, pledge, or so dispose of said highwines as to defeat such 
lien of the plaintiffs thereon; and if you find from the evidence that 
he did so, without payment for the wines, and without the knowl- 
edge or consent of plaintiffs, such acts would be competent evi- 
dence to be considered by the jury, in connection with all the other 
evidence, in determining the question whether the defendant was Re 
guilty of fraud, or the debt sued for is barred by the discharge fs 
332 in bankruptcy produced in evidence. ( Given.) ‘ 
No. 3. If the jury find from the evidence that the defendant 
Ames entered into a written contract with the plaintiffs for the : 
purchase of 100 barrels of highwines in manner and form as alleged ) 
in the declaration, such contract was not a sale of the highwines 
upon credit, but the plaintiffs would be entitled to be paid the cash 
therefor, at the contract price at the time thedelivery of the wines 
was completed. (Gven.) 

No. 4. Where property is sold and delivered, not upon credit, 
but under a contract requiring payment on delivery, as between the 
parties to such sale, the seller, unless he has made an unconditional 
delivery or done some act waiving the right, retains a lien upon 
such property for the contract price until he is paid therefor, in ac- 
cordance with the contract; and if the buyer, without having paid 
for such property, immediately after such delivery under the con- ) 
tract, and without the consent or knowledge of the seller or any 
waiver of his rights, ships, pledges or so disposes of such property 
as to defeat such lien thereon of the seller, the jury would have the 
right to find that a debt created by such act was created by the 
fraud of the buver; and consequently that such debt would not be ; 
barred by a disc harge in bankruptcy of the debtor. (G@7ven.) 

(It is for the jury to say, however, from all the evidence whether 
the defendant in this case was in fact guilty of actual fraud, in pledg- 

ing the property in queston without having paid for the same, 
333 in the manner shown by the evidence. ) 
So much of the foregoing instruction No. 4, as inclosed in 
brackets thus ( ) was added by the court. 

No. 7. A discharge in bankruptcy constitutes no defense to a 
debt created by the actual fraud of the defendant; and if the jury 
find from the evidence that the debt sued for was created by the 
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fraud of the defendant in the manner and formas stated in the rep- 
lications of the plaintiffs to defendant’s pleas setting up the dis- 
charge in bankruptcy. then such discharge in bankruptcy set up in 
said pleas, would constitute no defense in this action. ( Given.) 

No. 8. The jury are instructed that under the statutes of this 
state, money due on an instrument in writing such as that set out in 
the declaration in this case, draws interest at 6 per cent. per annum 
from the time the monry becomes due until paid; and if the j jury 
find the issues for the plaintiffs, they should allow such interest in 
this case. (Grven.) 

To the giving of each and all of which instructions the defendant 
by his counsel, then and there excepted. 

And thereupon the court gave to the jury, on behalf of the de- 
fendant, the following instructions, to wit: 


DEFENDANT'S INSTRUCTIONS. 


1. Tne jury are instructed that the law is, where personal prop- 

erty is, by contract, sold for cash to be paid on delivery, the de- 

334 livery and payment are to be concurrent acts, and therefore, if 

the goods are put into possession of the buyer in expectation that 

he will immediately pay the price, and he does not do it, the seller 

is at liberty to regard the delivery as conditional, and may at once 

reclaim the goods, unless some outside third party has for value 

and without notice of the seller’s rights acquired an interest there- 
in or become the owner thereof. ( Gzven.) 

2. The discharge of Ames in bankruptcy in evidence in this 
case, is a complete defense to this action, unless the jury believe, 
from the preponderance of the evidence, the burden of proof being 
upon the plaintiffs. that the alleged debt sued upon was created by 
the fraud of the bankrupt. ut fraud thus referred to, means posi- 
tive fraud, or fraud in fact involving moral turpitude or intentional 
wrong, and not implied fraud or fraud in law, which may exist 
without the imputation of bad faith or immorality. (Gzven May 20, 
1587.) 

3. The.court instructs the jury that the circumstances that the 
discharge of Ames in bankruptcy was granted by the District court 
of the United States in the State of New York, does not affect or 
weaken the effect of said discharge, and Ames is entitled to the 
benefit thereof, unless the debt sued upon was created by fraud of 
the bankrupt, as defined in the other instructions given you by the 
court. (Grven.) 

And the defendant, by his counsel, then and there asked the 
court to also give to the jury the following instructions, to wit: 
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4. It is for the jury to decide by the evidence under the cir- 

336 cumstances in evidence in this case,’whether the sale of the 

highwines was or was not for cash on delivery, and unless 

the jury believe,from the evidence, that said sale was for cash on 

delivery, the defendant, Ames, had the right to pledge or sell and 

ship said wines without previously paying for the same. (Refused 
May 20, 1887.) 

5. The jury are instructed, as a matter of law, that an embar- 
rassed debtor has the legal right hones'ly to prefer and pay any 
creditor he pleases, and the mere fact that he does prefer and pay 
the claim of any particular creditor is, in itself, no fraud or evidence 
of fraud or evidence of any intent on his part to defraud other 
creditors. (Aefused. Tends to mislead and ts an abstract princtple.) 

6. Under the circumstances in evidence in this case, it 1s for the 
jury to decide by the evidence as a question of fact whether the 
writing sued upon was delivered and accepted with the intention on 
both sides that it should be and become the written contract of the 
parties. The burden of proving that it was delivered with such in- 
tention on both sides rests upon the plaintiffs. And unless the jury 
believe, from the evidence, that it was both delivered and accepted 
with such intention on both sides, then the jury must find their ver- 
dict for the defendant, Ames. (Ate/used May 20, 1887.) 

7- The jury are instructed, as a matter of law, that, even if they 
believe from the evidence, under the instructions of the court, that 
the sale of the highwines in question wasa sale forcash on delivery, 
and that the same were pledged and shipped by Ames, although 

they were not paid for, “still such ple -dging ‘and shipment was 
337 not, initself, such fraud as will deprive the ‘defendant, Ames, of 

the benefit of his discharge in bankruptcy. (e/used May 20, 
1887. lt may be.) 

8. Even if the jury believe from the evidence that Ames had 
not the right to pledge and ship the highwines in question, the mere 
fact that he did so pledge and ship the same without right, is not 
enough to defeat his discharge in bankruptcy. (ef/used May 20, 
1887. ft may be.) 

9g. The jury are instructed that a “ simple contract in writing,’ 
is an instrument containing upon its face the following essential ele- 
ments of a contract, viz: consideration, terms, and one by which 
both parties are bound, and that if it is necessary to revert to the 
evidence of witnesses to show that it is binding upon either as a 
contract, that under the rules of law, such a paper is not a simple 
contract in writing, and is a verbal one, and in this case if the jury 
find from the evidence that the paper does not contain upon its face 
all of the above mentioned essentials of a contract, then they must 
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find for the defendant, this being a suit upon a claimed written con- 
tract and no other. (efused May 20, 1887.) 

10. If the jury believe from the ev idence that the claimed con- 
tract was entered into, as far ag appears, in good faith, by the de- 
fendant Ames, and that said Ames was solvent at the time, and 
made no false representa'ions to induce the plaintiffs to enter into 

the claimed contract, then they are instructed that if the de- 
338 fendant Ames thereafter became insolvent, he was under no 

legal obligations to inform the plaintiffs of such fact, and that 
if he did not practice any artifice, trick or false pretense as a means 
of obtaining possession of the highwines, his possession thereof was 
lawful, and his failure to pay for the same was a mere breach of 
contract, and not such an act of fraud as will prevent his discharge 
in bankruptcy from being a complete defense to the plaintiffs’ action, 
and in such case they must render a verdict for the defendant. 
( Pefused May 20, 1887.) 

11. The jury are instructed that if they believe from the evi- 
dence that the dealings concerning the highwines in controversy 
between the plaintiffs and the defendant, including anything that ap- 
pears in evidence to have been done by any agent of either party, 
was an ordinary commercial transaction, entered into as far as ap- 
pears, in good f; ith, and that the only fraud proved or alleged, or 
claimed, is such only as may be implied by the violation of the duty 
resting upon the defendan', if there was any such duty resting upon 
him, to pay for the highwines before exercising any acts of own- 
ership over them or shipping them away; then they are instructed 
that this is not such fraud as will defeat the benefit of the defend- 
ant’s discharge in bankruptcy, and they must find for the defend- 

ant. ( Refused May 20, 1887.) 
$95 88. ee jury are instructed that the plaintiffs, in order to 

defeat the operation and benefit of the defendant’s discharge in 
bankruptcy, must show to your satisfaction that there was some false 
representation, or deceit, or some device, or trick, made or prac- 
ticed by the defendant, to induce the plaintiffs to enter into the 
alleged contract, or to induce them or their agents, to deliver the 
highwines to the defendants on or previous to the r8th day of June, 
1870. (Refused May 20, 1887; not bound to prove to the “ satisfac- 
tion” of the Jury, neither ts it good law.) 

13. The jury are instructed that the non-payment of a debt, or 
any fraud used by a debtor after the creation of a debt to evade 
payment of the same, is not such fraud as will prevent the debtor from 
recovering (receiving) the benefit of his discharge in bankruptcy, 
and in this case if the jury believe from the evidence, that the evi- 
dence that the defendant Ames, at the time he entered into the writ- 
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ten alleged contract, to wit: on or about the gth of June, 1870, did 
so honestly, and without any intention to defraud the plaintiffs out of 
the price of the highwines, if they should ever be delivered to him, 
and that at the same time he did not make any false promises to 
induce the plaintiff to consent to the alleged contract, if you be- 
lieve that they did so consent, and that after the execution of this 
paper, the defendant did not practice any art or device to induce the 
plaintiffs or their agents to deliver the wines into his possession, 
then they are instructed that any acts thereafter committed by the 
defendant to evade payment for the same, if they believe that he 

did commit any such, do not amount to such fraud as will de- 
340 prive the defendant from receiving the benefit of his discharge 

in bankruptcy, and they must render a verdict for the defend- 
ant. ( /tefused May 20, 1587 

14. The jury are instructe ‘d that it is a rule of law, based upon 
sound reason, that a party cannot occupy inconsistent positions; and 
where one has an election between several inconsistent courses of 
action, he will be contined to that which he first adopts. 

And if the jury believe from the evidence that the highwines in 
controversy were sold by the plaintiffs to the defendant for c: ish, to 
be paid on delivery, and that they were put into the possession of 
Ames in expectation that he would, upon the completion of the 
delivery pay the price therefor, and that he did not do it, then the 
plaintiffs were at liberty to regard the delivery as conditional, and 
could at once reclaim the possession by an action of replevin or 
otherwise, or on the other hand, the plaintiffs could sue Ames for 
the price of the highwines, but the plaintiffs could not do both. 

And if the jury further believe from the evidence that because 
of the non-payment of the price of the wines, at the ume of their 
delivery, the plaintiff's agents brought replevin suits and by means 


thereof obtained for the plaintiffs the possession of all of the high- . 


wines in controversy, and sold the same for cash to H. H. Shufeldt 
& Co., and that the plaintiffs claimed said cash proceeds and sued 
their agents for the same; then the jury are instructed that such 
action of the pk uintiffs, was such an election by them as must 
341 defeat this action, and if you find the facts as stated in this in- 
struction, you must find for the defendant. | Refused May 20, 
1887.) 

15. It is for the jury to decide, as a question of fact, from all the 
evidence in the case, whether the highwines in controversy were 
delivered to the defendant Ames under and in pursuance of a writ- 
ten contract as claimed by the plaintiffs in their declaration, or 
whether the same were so Gelivered under and in pursuance of an 
unwritten contract made upon the Board of Trade, if you find from 
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the evidence that such was made between Ames and the plaintiffs’ 
firm by Moir, as a member thereof, through the broker named 
Wallace; and if the jury believe from the evidence that such unwrit- 
ten contract was so made as aforesaid, and that the highwines for 
the price of which this suit is brought, were delivered to Ames 
under and in pursuance of such unwritten contract, then your ver- 
dict in this case should be in favor of the defendant Ames. ( Re- 


fused May 20, 1887.) 


16. The jury are instructed that fraud s never to be presumed, 
but must be affirmatively proved by the party alleging the same. 
The law presumes that all men are fair and honest; that their deal- 
ings are in good faith, and without intention to disturb, cheat, 
hinder, delay or defraud others; and if any transaction called in 
question is equally capable of two constructions, one that is fair and 
honest and the other that is dishonest, there the law is that the 
transaction questioned is presumed to be honest and fair. (e- 

fused May 20, 1887.) 
2 6 (ty. - Toe plaintiffs i in their declaration claim, and in order to 
recover in this suit, they must prove by a preponderance of 
the evidence, that the highwines i in question were delivered to Ames 
under and in pursuance of a written contract. The burden of prov- 


‘ing such claim rests upon the plaintiffs; and if the jury believe from 


the evidence that said highwines were delivered to Ames, not in 
pursuance of a written contract, but in pursuance of any unwritten 
contract, if any, proved by the evidence in this case, then you must 
find your verdict for the defendant Ames. ( Refused May 20, 1887. 
No evidence to support it.) 
18. The court instructs the jury that the writing sued upon in 
this case is not, and never was a binding contract in writing; that 
the defendant Ames was not by the terms thereof bound to call for 
said highwines at all; and that if he did not call for the same, the 
plaintiffs were not bound to deliver said highwines, but had merely 
the privilege of delivering the same or not as they chose, and as 
the plaintiffs in that case were not bound absolutely by the terms 
of said writing to deliver the highwines, said writing was not ob- 
ligatory upon them at the time of the making thereof, and therefore 
was and is not obligatory upon the defendant Ames. (efused 
May 20, 1887.) 
19. T he jury are further instructed that in order to recover in 
this case the burden is upon the plaintiffs, of proving by a prepond- 
erance of the evidence that there was a complete and legal 
343 delivery of said highwines to the defendant Ames; and that the 
title to said highwines passed to and vested insaid Ames. And 
if the jury believe from all the facts and circumstances in evidence 


” 
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in the case, and under the instructions of the court, that such legal 
delivery was not completed, and that said Ames did not get a valid 
title to said highwines, then the Jury must find for the defendant 
Ames. (Refus 'd May 20, 1887. Mrsleading.) 

20. The jury are instructed as matter of ed that if the sale of 
the highwines in question was upon terms of cash on delivery, and 
if you believe from the evidence that possession of said highwines 
was delivered to Ames upon the expectation on the part of plain- 
tiffs’ agents that Ames would pay the cash price on the delivery 
thereof, then such transfer of possession of the wines to Ames was 
only a conditional delivery, and in that case the title to the high- 
wines did not pass to or vest in Ames. If you find that defendant, 
Ames, did not pay such cash price, and that the plaintiffs did not 
waive payment of the same; and if you find from the evidence the 
facts to be as stated in this instruction, then the plaintiffs have failed 
to prove that Ames got any title to the highwines, and have failed 
also to prove the delivery thereof as charged in the declaration, and 
your verdict in such case must be for the defendant, Ames. (/e- 
fused May 20, 1887.) | 

But the court refused to give these instructions to the jury; to 
which decision of the court in refusing to give.the same, and each 
of them, to the jury, the defendant, by his counsel, then and there 

excepted. 
344 And thereupon the court of its own motion gave to the 
jury the following, its own, instructions to wit: 

The plaintiffs herein bring this suit to recover from the defend- 
ant Ames, the contract price ‘of one hundred barrels of highwines, 
at one dollar and seven cents per proof gallon. 

[t is not disputed that the property was actually delivered at the 
place of business of the defendant on the afternoon of the 18th of 
July, 1870, and that the defendant has never paid the plaintiffs for 
the same. 

It is insisted, however, by the defendant, that some two years 
after this transaction, he obtained a discharge in bankruptcy from all 
of his then existing indebtedness, and he therefore is not liable in 
this suit. 

The plaintiffs do not dispute the discharge, but insist that the de- 
fendant in taking possession of the property and disposing of the 
same in the manner shown by the evidence, was guilty of fraud, and 
therefore his discharge in bankruptcy does not relieve him from the 
liability to pay for the property in question; and this is the principal 
question for you to determine in making up your verdict. 

It is not disputed that the defendant immediately or very soon 
after the goods were transported to his place of business, and before 


- 
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he had paid for the same, caused the same to be delivered. to the 
railroaad company, obtained bills of lading for the same, drew a 
draft on New York, and, attaching the bills of lading, procured the 
National Bank of Commerce to discount the same, and with the 
proceeds derived therefrom paid a prior indebtedness to another 
creditor. 
345 It further appears from the evidence that the sheriff on the 
morning of the 19th, the day the draft was drawn, took posses- 
sion of all the personal property of the defendant at his place of 
business under an execution against the defendant. 

These acts on the part of the defendant, in taking possession and 
disposing of the property in question without paying for the same, 
the plaintiffs insist constitutes such an actual fraud on the part of the 
defendant, as to defeat his discharge in bankruptcy so far as this 
claim is concerned, and renders him still liable to the plaintiff for the 
value of the highwines and interest thereon, notwithstanding the 
discharge, and it is for you, gentlemen of the jury, to determine from 
these facts, taken in connection with all the other evidence in the 
case, whether the defendant was actually guilty of fraud or not. 

And upon the question of fraud, the court instructs you that fraud, 
such as will defeat a discharge in bankruptcy and render a party 
still liable for an indebtedness, notwithstanding the discharge, must 
be actual fraud, or fraud involving moral turpitude, or bad faith, in- 
tentional wrong, on the part of ‘the defendant. (Given May 20, 
7887.) 

To the giving of which last instructions by the court, the defend- 
ant, by his counsel, then and there excepted. 

The foregoing given instructions, are all of the instructions that 
were given. 

And thereupon the jury rendered a verdict against the defend- 
ant; whereupon the defendant by his counsel, then and there moved 

the court to set aside the verdict so rendered, and grant a new 
346 trial of this cause, and filed the following reasons in writing for 
his motion, to wit: 
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IN THE SuPpERIOR CourT oF Cook County. or THE May TERM, 
A. D. 1887. 


STATE OF ILLINOIS ’ 4 
7 , 3 ad I >, Ss. 
Cook Country. 


Robert Moir, John C. Nichol and ) 
James Peterson, late partners as 
Robert Moir & Co. ; General Wo. 100,894. 
2S. | Assumpstt. 


Wilson Ames. 


Now comes the defendant, by his attorneys aforesaid, and moves 
the court to set aside the verdict rendered, and to grant a new trial 
in this cause, and for grounds of his motion, the defendant shows to 
the court the following, to wit: 

1st. The court admitted on the trial, improper evidence on the 
part of the plaintiffs, and overruled the defendant’s objections 
thereto. 


2d. The court refused to admit proper evidence offered by the _ ie 6 
defendant. 
3d. The court erred in giving to the jury the instructions, and | 


each of them, for the plaintiffs. 

4th. The court erred in refusing to give to the jury all and 
each of the instructions as asked for by the defendant. 

5th. The court erred in modifying and altering some of the in- 
structions asked for by the defendant, and in giving same to the jury, 

so modified and altered, as and for instructions for the defendant. 
347. Oth. The court erred in giving as given, on its own motion, 
its instruction to the jury. 

7th. The verdict is contrary to the law in the case. 

Sth. The verdict is contrary to the evidence in the case. 

gth. The court during the trial, and in the presence and hear- 
ing of the jury, made remarks and statements that had a tendency 
to prejudice the jury against the defendant, and against the merits 
of his defense. 

roth. The court, during the progress of the trial, and in the 
hearing and presence of the jury, stated orally that in its judgment 
there was but one question in this case for the court and jury to 
consider, viz.: was the defendant guilty of fraud in disposing of that 
property; th: r is, such fraud as would not relieve him notwithstand- 
ing his discharge in bankruptcy; thus virtually taking from the 
jury all other matters of defense, that were raised and admissible L 
under the issues made by the pleadings. 
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t1th. The court during the trial, and in the presence and hear- 
ing of the jury, orally stated that the paper or instrument declared 
upon in each count of the declaration, was the contract of the 
parties, and thus virtually took from the consideration of the jury, 
the question as to whether the same was as matter of fact the con- 
tract or a mere memorandum. 

12th. The court during the trial, and in the presence and hear- 
ing of the jury, when making rulings upon the admissibility of evi- 
dence offered, or upon some point of law raised by counsel, in sev- 
eral instances in its comments upon the evidence, virtually made 

findings of facts, which belonged to the jury to find, and the 
348 same had a tendency to mislead the jury, when they came to 
consider such matters. 

13th. The court, in the hearing and presence of the jury, in its 
remarks upon various matters arising upon the trial, commented 
upon the testimony and gave its conclusions upon same, and also in 
some instances, inadvertently misstated parts of the testimony, and 
stated that one or more material matters which were specified, 
were conceded, when the same had not been conceded by the de- 
fendant. 

CuicaGo, lils., May 25, 1837. By Joun G. Rew and 

Wa. H. Barnum, 


Attys. for Deft. 


But the court after argument denied the motion, to which de- 
cision of the court in denying such motion, the defendant, by his 
counsel, then and there excepted, and then and there moved the 
court in arrest of judgment, and filed the following reasons in writ- 
ing for such motion in arrest, to wit: 


IN THE SuPpERIOR CouRT OF Cook CouNTY, OF THE ‘TERM, 1887. 


STATE OF ILLINOIs, } si 
County OF CooK. | 


Robert Moir, John C. Nicholand | 
James Peterson, late partners as 


. m, | Geni. No. 7 y y . : 
Robert Moir & Co., . 0. 100,304 lotion in 


arrest of judgment, 


ré 's 


Wilson Ames. 


349 ~+And now upon the overruling of the motion of the defend- 

ant for a new trialin the above entitled cause, to which ex- 
ceptions has been taken, the said defendant, by his attorneys afore- 
said, comes and moves in arrest of judgment, because he says: 


rn 
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1st. The plaintiff's declaration, and each and every count thereof, 
and the matters therein contained, are insufficient in law to warrant 
any judgment to be rendered thereon in favor of the plaintiffs. 
2d. The paper or instrument, in writing, declared upon in each 
count of the declaration, is the sole cause of action, and the same, 
properly construed is, of itself, and in itself, at most, a mere writ- 
ten conditional offer on the part of the defendant Ames to buy 
highwines, and as such does not constitute a contract, or any Cause 
of action; for, among other things, it lacks mutuality, or considera- 
tion to make it a binding obligation upon Ames: and, outside of this 
paper or writing, there is no allegation in either count of the above, 
and other essentials necessary to make or support an executory 
contract, or a cause of action. 
Joun G. Retp and 
WitiiAM H. Barnum, 
Attys. for Deft. 


But the court denied the motion, and. gave judgment on the ver- 
dict against the defendant; to which decision of the court in deny- 
ing such motion, and to the rendering of such judgment, the de- 
fendant, by his counsel, then and there excepted. And forasmuch 
as the matters above set forth do not fully appear of record, the 
defendant tenders this his bill of exceptions, and prays that the 

same may be signed and sealed by the judge of this court, pur- 
350 suant to the statute in such case made; which is accordingly 
done this 12th day of July, A. D. 1887. 
KirK HAwWeEs, (SEAL.) 
Fudge. 


* . » o 7 


In THE APPELLATE CourRT OF [LLtnots, First District. 


352 Ocroser Term, A. D. 1887. 
Wilson Ames, | 
Appellant, 
US. Appeal from Superior of — 
R obert .Moir, John C. Nicol and | Court of Cook County. 


James Peterson, partners as 


Robert Moir & Co.. | 
Appellees. 


Now comes the appellant, by his attorneys, and says that in the 
record and proceedings aforesaid, there are “manifest errors in this, 
to wit: 


BE hen er 
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rst. The court erred in sustaining the demurrer of the plaintiffs 
to the 4th, 5th, 8th and gth pleas of the defendant, and to each of 
them 
2d. The court erred in admitting on the trial improper evidence 
on the part of the plaintiffs, and in overruling defendant’s objections 
thereto. 
3d. The court erred in refusing to admit proper evidence offered 
by the defendant. 
4th. The court erred in giving to the jury the instructions, and 
each of them, for the plaintiffs. 
sth. The court erred in refusing to give to the jury all, and 
each of the instructions, as asked for by the defendant. 
6th. The court erred in modifying and altering some of the 
353 instructions asked for by the defendant, and in giving same to 
the jury so modified and altered, as and for instructions for the 
defendant. ms 
7th. The court erred in giving, as given on its own motion, its 
instructions to the jury. 
Sth. The verdict is contrary to the law in the case. 
gth. The verdict is contrary to the evidence in the case. 
roth. The court during the trial and in the presence and hear- 
ing of the jury, made remarks and statements that had a tendency 
to prejudice the jury against the defendant, and against the merits 
of his defense. 
t1th. The court during the progress of the trial, and in the 
hearing and presence of the jury, stated orally that in its judgment 
there was but one question in this case for the court and jury to 
consider, viz: was’ the defendant guilty of fraud in disposing of 
that property; that is, such fraud as would not relieve him not- 
withstanding his discharge in bankruptcy; thus virtually taking 
from the jury all other matters of defense, that were raised and ad- 
missible under issues made by the pleadings, and in support of 
which prior thereto, considerable evidence had been given 
12th. The court during the trial and in the presence and hear. 
ing of the jury, orally stated that the paper or instrument declared 
upon, in each count of the declaration, was the contract of the par- 
ties, and thus virtually took from the consideration of the jury, 
354 the question as to whether the same was in fact the contract, 
or amere memorandum. 
3th. The court during the trial, and in the presence and hear- 
ing ‘a the jury, when making rulings upon the admissibility of 
evidence offered, or upon some point of. law raised by counsel, vir- 
tually made findings of facts which belonged to the jury to find, 
and the same kad a tendency to mislead the jury when they came 
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to consider such matters, if they considered them at all after hearing 
such statements and conclusions of the court. 

14th. The court during the trial, and in the presence and hear- 
ing of the jury, in its remarks upon various matters arising upon 
the trial, commented upon the testimony, and gave its conclusions 
upon same, and also in some instances inadvertently misstated parts 
of the testimony, and stated that one or more material matters 
which were specified, were conceded, when the same had not been 
conceded by the defendant; and also, in one or more instances, 
made use of illustrations that had a tendency to prejudice the jury 
against the defendant, and against the merits of his defense. 

15th. The court erred in overruling the motion of the defendant 
for a new trial. | 

t6th. The court erred in overruling the motion in arrest of 
judgment made by the defendant. 

17th. The court erred in rendering judgment against the de- 
fendant. 

For which and many other errors appearing of record, the ap- 

pellant prays that said judgment may be reversed, etc. 
355 Joun Rew and 
Ws. H. BARNUM, 
Attorneys for Appellant. 


IN THE AprPELLATE CourT, First District, ILUINotrs. 


Wilson Ames } 
2's. » No. 2,759. Appeal, Cook Supertor. 
Robert Moir e/ a/. 


[, John J. Healy, Clerk of the Appellate court within and for the 
First district of Illinois, he reby certify that the transcript of record 
hereto attached and marked A is the original transcript of record 
filed in said Appellate court, on the 4th day of October, A. D., 
1887, by said appellant. : 

In testimony whereof, I have hereunto set my hand and seal of 
said court, at Chicago, this 29th day of January, A. D. 158g. 

Jno. J]. HEALY, 
Clerk of the Appellate Court, First District, Mlinois. 


And be it remembered that afterwards, to wit: on the said 

356 6th day of March, A. D. 1889, there was filed in the office of the 

clerk of said court a certain transcript of the record and proceed- 

ings of the Appellate court of flllinois, First district, in the words 
and figures following, viz.: 

At a term of the Appellate court, begun and held at Chicago, on 


. 
: 
i 
' 
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Tuesday, the second day of October, in the year of our Lord, one 
thousand eight hundred and eighty-eight, within and for the First 
district of the State of Illinois. 


Present, Hon. Gwynn Garnett, Presiding Justice. 


o « Jos. E. Gary, Justice. 
“ “ Tuos. A. Moran, Justice. 
Joun J. Heary, Clerf’. C. R. Matson, Sheriff. 


Wilson Ames 
No. 2759 vs. a 
Robert Moir, John Nicol 


and James Peterson. 


Ap peal, Cook Superior. 


f 
' 
; 
j 


Be it remembered, that on the 21st day of February A.D. 1888, 
it being one of the days of October Term A. D. 1887, certain pro* 
ceedings were had in said court and entered of record, in words and 
figures following, to wit: 


Wilson Ames 


2,759 vs. Appeal, Cook Superior. 
Robert Moir e? a/. f 


357. This cause having this day been reached in the call of the 

docket, was argued by counsel for the respective parties, and 
the court not being fully advised in the premises, doth order that 
said cause be taken under advisement. 

And be it further remembered, that afterwards, to wit: on the 
3rd day of July, A. D. 1888, a judgment was rendered in said cause 
in said Appellate court, and entered of record in the words and fig- 
ures following, to wit: 


Wilson Ames | 
No. 2,759 vs. , Appeal, Cook 
Robert Moir, John Nicol Superior Court. 
and James Peterson. | 


On this day come again the said parties, and the court having 
diligently examined and inspected as well the record and proceed- 
ings aforesaid, as the matters and things therein assigned for error, 
and being now sufficiently advised of and concerning the premises, 
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for that, it appears, to the court now here, that neither in the rec- 
ord and proceedings aforesaid, nor in the rendition of the judgment 
aforesaid, is there anything erroneous, vicious or defective, and that 
that record is no-error; therefore, it is considered by the court that 
the judgment aforesaid be affirmed in all things, and. stand in full 
force and effect, notwithstanding the said matters and things there- 
in assigned for error. And it is further considered by the 
358 court that the said Robert Moir ef a/., appellees, recover of 
and from the said Wilson Ames, appellant, their costs by them 
in this behalf expended, and that they have execution therefor. 
This order of judgment set aside by order of court August 8, A. D. 
1858. 
Jno. J. HEALY, Clerf. 


And efterwards, to wit: on the Sth d: Ly of August, A. DD. r888, 
the following proceedings were had and entered ‘a record in said 
cause, to wit: 


Wilson Ames 
27 59 vS. Appeal ( ‘00k Superior. 
Robert Moir ¢/ a/. f 


The court having considered the petition for a rehearing in said 
cause, and being now fully advised in the premises, doth order that 
the prayer of said petition be granted. 


And afterwards, to wit: on the 4th day of October, A. D. 1888, 
the following proceedings were had and entered of record in said 
cause, to wit: 


Wilson Ames 
2759 cs. P lppeal Cook Superior. 
Robert Moir e/ al. 


This cause having this day been reached in the call of the 

359 docket, and no one appearing to argue the same, and the court 

not being fully advised in the premises, doth order that said 
cause be taken under advisement on briefs filed herein. 

And be it further remembered, that afterwards, to wit: on the 7th 
day of December, A. D. 1888, a judgment was rendered in said 
cause in said Appellate court, and entered of record in the words 
and figures following, to wit: 


NTE ey 


a 
mon ao. 


ROBERT MOIR ET AL. 


WILSON AMES V. 


Wilson Ames 
No. 2759 2's. , 
Robert Moir, John Nicol and { 
James Peterson. 


On this day come again the said parties, and the court having 
diligently examined and inspected as well the record and _ proceed- 
ings aforesaid, as the matters and things therein assigned for error, 
and being now sutliciently advised of .and concerning the premises, 
for that it appears to the court now here, that neither in the record 
and proceedings aforesaid, nor in the rendition of the judgment 
aforesaid, is there anything erroneous, vicious or defective, and that 
that record is no error. Therefore, it is considered by the court 
that the judgment aforesaid be aflirmed in all things, and stand in 
full force and effect, notwithstanding the said matters and things 
therein assigned for error. And it is further considered by the 

court that the said Robert Moir e¢ a/., appellees, recover of and 
360 from the said Wilson Ames, appellant, their costs by them in 
this behalf expended, and that they have execution therefor. 


And afterwards, to wit: On the 7th day of December, A. D. 
1888, the following proceedings were had and entered of record in 
said cause, to wit: 


W ilson Ames 
2759. 4 lppeal Cook Superior. 
Robert Moir et al. 


This day came appellant, by his counsel, and moved the court for 
an appeal from the judgment of this court in said cause to the Su- 
preme court of Illinois, and the court being fully advised in the 
premises doth allow an appeal herein to the Northern Grand Divis- 
ion of said Supreme court, on condition that appellant doth, within 
twenty days from this date, execute and file in said cause a good 
and sufficient appeal bond in the penal sum of fourteen thousand 
dollars, with surety thereto to be approved by this court. 


And afterwards, to wit: On the 21st day of December, A. D. 
1888, the following proceedings were had and entered of record in 
said cause, to wit: 
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Wilson Ames 
361 v's. 2,759. Appeal Cook Superior. 
Robert Moir ef ai. f 


This day came appellant, by his counsel, and presented his cer- 
tain appeal bond in said cause in the penal sum of fourteen thousand 
dollars, with James W. Ellsworth as surety thereto, and the court, 
being fully satisfied as to the qualifications of said surety, doth order 
that said appeal bond be, and the same is, hereby taken, approved, 
and ordered filed herein. 


And on the same day, to wit: December 21st, A. D. 1888, the 
following appeal bond was filed in said cause in words and figures 
following, to wit: 

* * * * * 
363 ~=—«I, John J. Healy, Clerk of the Appellate court in and for the 
First District of the State of Illinois, do hereby certify that the 
foregoing is a true copy of the final order, proceedings, and bond of 
the said Appellate court in the above entitled cause, of record in my 
ottice. 

In testimony whereof, I have set my hand and affixed the seal of 
the said Appellate court, at Chicago, this 25th day of January, in 
the year of our ore one thousand eight hundred and eighty-nine. 

| COURT SEAL. Jno. J]. HEALY, 

( ‘re rk of the Appellate Court of the First District. 


IN THE SUPREME CowurT oF ILLINOIs, NORTHERN GRAND DivIsIon, 
Marcu Tero, A. D. 1889. 


Wilson Ames, 


4 ippellant, | 
z's. 
Robert Moir, John C. Nicol | Appeal from Appellate Court of 
and James Peterson, late First District. 


partners under the name 


of Robert Moir & Co., 
Appellees. 


Now comes the appellant, by his attorneys, and says that in the 

record and proceedings aforesaid of the Appellate court (in- 

364 cluding the record tiled in said Appellate court, and now filed 
in this court) there are manifest errors in this, to wit: 

tst. The Appellate court erred in that it did not sustain each 
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and all of the assignments of error made in said court for the 
reversal of the judgment of the Superior court of Cook county in 
said cause. 

2d. The Appellate court erred in rendering a judgment affirm- 
ing the judgment of the Superior court of Cook county. 

For which, and divers other errors appearing of record, the ap- 
pellant prays that said judgment may be reversed, &c., with direc- 
tions to said Appellate court to reverse the judgment of the Superior 
court of Cook county. 

Joun G. Rerp, and 
Was. H. BARNuM, 
Attorneys for Appellant. 


365 And be it remembered, that afterwards, to wit: on the 13th 

day of March, A. D. 1889, certain proceedings were had 
and orders made by said court and entered of record, among which 
is the following, viz: 


Wilson Ames 
No. 105 vs. » Appeal from First District. 
Robert Moir e/ ai. \ 


Now on this day come the parties hereto, and this being one of 
the days set apart for the call of the docket under the rules of this 
court, and it appearing to the court that appellant hath filed herein 
a duly certified transcript of the record and proceedings of the 
court below, together with printed abstracts thereof, and briefs and 
arguments of counsel in support of the errors assigned hereim, and 
entered motion to reverse the judgment and remand said cause and 
for costs, and the said appellee having entered motion to affirm said 
judgment and for costs and procedendo, and said motions being 
taken under advisement for final hearing, and the clerk of this court 
reporting that said cause is now ready to be taken, and said cause 
is here submitted for the consideration and judgment of the court. 

Therefore it is ordered by the court that this cause be and the 

same is hereby taken under advisement. 


366 STATE oF ILLINOIS, SUPREME CouURT, NORTHERN GRAND 
Division. 


At a Supreme court begun and held at Ottawa, on Tuesday, the 
first day of October, in the year of our Lord one thousand eight 
hundred and eighty-nine, within and for the Northern Grand Divis- 
ion of the State of Illinois. 


154 WILSON AMES V. ROBERT MOIR ET.AL. 


Present: Simeon P. Shope, Chief Justice: John Scholfield, Jus- 
tice; Benj. D. Magruder, Justice: David J. Baker, Justice; Alfred 
M. Craig, Justice: Joseph M. Bailey, Justice; Jacob W. Wilkjn, 
Justice; George Hunt, Attorney General; Lawrence Morrissey, 
Sheriff; Alfred H. Taylor, Clerk. 

Be it remembered, that afterwards, to wit: on the 31st day of 
October, A. D. 1889, the opinion of the court was filed in the clerk’s 
office of said court in words and figures following, to wit: 


Wilson Ames | i a. 2 


US. 3 i ans an ees 
Robert Moir. 4 Appeal from First District 


367 Opinion by Crais, J. 

This was an action of assumpsit brought by Robert Moir & 
Co. in the Superior court of Cook County vs. Wilson Ames, to 
recover the price of one hundred barrels of highwines sold by the 
plaintiffs to the defendant on the oth day of June , 1870. The action 
was brought upon a contract in writing which was as follows: 


“ CHicaco, June g, 1870. 
‘“ CONTRACT. 


“T have this day bought of Robert Moir & Co. one hundred 
(100) barrels highwines, ‘iron bound,’ at one dollar seven cents 
($1.07) per proof gallon. The conditions of sale are as follows: 
The buyer can call from 1st July to 20th of same month by giving 
three days’ notice, and if not c alled for by the zoth July the. seller 
has the privileg ve of delivering up to the end of July by givirig three 
days’ notice: to be delivered in fifty barrel lots. To insure the ful- 
fillment of this contract, a margin of three hundred dollars will be 
put up by both parties. 

Witson Ames.” 


This instrument of writing, after it was executed by Ames on the 
day it bears date, was at once delivered to the agents of Moir & 
Co. and accepted by them; on the same day a margin of $300 was 
put up by each party as provided in the agreement. It sien appears 
that on the 15th day of July, 1870, Ames notified the agents of 
Moir & Co. to deliver the highwines: upon receipt of the notice the 
= s were on July is delivered by Moir & Co., and accepted 

- Ames, but Ames has never paid for the goods. This action 
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was not commenced until the 13th day of January, 1886, and the 

first question presented by the record is whether the action is barred 
by the statute of limitations. The statute in force at the time 

368 the agreement was executed was the act of Nov. 5th, 1549, 
Sections 1 and 2 of which is as follows: 

Sec. 1. “All actions founded upon any promissory note, simple 
contract in writing, bond, judgment, or other evidence of indebted- 
ness in writing, made, caused or entered into after the passage of 
this act, shall be commenced within sixteen years after the cause of 
action accrues and not thereafter.’ 

Sec. 2. * All actions founded upon accounts, bills of exchange, 
orders, or ates promises nol in writing, express or implied, made 
after the passage of this act, shi il be commenced within five years 
next after the cause of action shall have accrued, and not there- 
after.” . 
Gross’ Stat. Ill., (Ed. 1860) p. 430. 

It is strenuously insisted in the argument that the paper executed 
by Ames, is not a simple contract in writing within the meaning of 
the tirst section of the Act of 1849. The action was commenced 
before the expiration of sixteen years after the cause of action ac- 
crued, and if the agreement executed by Ames is a simple contract 
in writing within the meaning of section one of the act, then the 
action is not barred. If, on the other hand, section two ts to con- 
trol, then the action is barred. Bishop on Contracts, Enlarged Ed, 
Sec. 163, defines a written contract as follows: <A written contract 
is one which, in all its terms, is in writing. In Abrams v. Pomeroy, 

3 Iil., 133, a contract of guaranty executed only by the grantor, 
was held to be a written contract, and that it could not be varied by 
parol evidence. In ///. Cen. R. PR. Co. v. Fohnson, 34 Ill., 393, an 

agreement executed by the agent of the railroad company, 
369 binding it to transport and deliver certain goods, was held to 

be a written contract within the purview ofthe statute limiting 
actions on such contracts to sixteen years. 

In Dunning v. Price, 56 lll., 338, a plea of statute of limita- 
tions of five years, was held not to be a good plea to a count in an 
action of assumpsit on a written contract, wherein the assignee of a 
judgment agreed to pay to the judgment creditor a certain sum 
upon certain specified conditions. 

In Fanay v. Horn, 64 Ull., 379, this court held that an action agrainst 
a bank on an account, evidenced by the entries in the depositor’s 
bank book, is not under the statute of limitations of 1849 barred, until 
the lapse of sixteen years after the cause of action accrued. Itis true 
this contract in question was not executed by Moir & Co., but not- 
withstanding that fact, we think it was their contract, and when they 
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accepted it they became bound by its terms. From the face of the 
paper, the parties to the contract are plainly indicated. Ames is 
described as the purchaser, and Robert Moir & Co. as the seller; 
the goods bought and sold are clearly described, and the amount to 
be paid; the time when the goods are to be delivered is specified, 
and to insure the fulfillment of the contract by the respective parties, 
a margin of three hundred dollars is put up. Indeed we find no 
element wanting in the paper to make it a complete and obligatory 
contract binding upon each of the parties. When Moir & Co. 
accepted the paper as a contract, they became bound by its terms 
and conditions, as completely as if they had in form signed the paper. 
It was in our opinion a oe ict In writing within the meaning of the 
statute. See also Plumb v. Campbell, unreported. After the high- 
wines had been delivered late in the afternoon of July 18th, Ames 
absented himself from his place of business, and could not be found 
370 by theagents of Moir & Co.tomakea demand of payment for the 
highwines; they directed the porter in charge of Ames’ ware- 
house, to take care of the goods until morning when they would call for 
the pay. When the agents called in the morning Ames was nowhere 
to be found, and they found that he had shipped fifty barrels of the 
highwines for New York, and the remaining tifty barrels were 
loaded in cars ready for shipment. Phillips & Carmichel immedi- 
ately replevied the fifty barrels which were found in cars in Chicago, 
and went on to Detroit, Michigan, where they overhauled the other 
fifty barrels, and they were also _replevied. Phillips & Carmichel 
sold the wines thus replevied to Shufeldt & Co. at ninety-seven cents 
per gallon, the market price at that time, and deposited the proceeds 
in bank to await the result of the replevin suits. It appears that 
between the time the wines were delivered, late in the afternoon of 
July 18th, and the time the agents reached Ames’ store next morn- 
ing, Ames had sent all the wines to the Michigan Central depot, 
shipped them, obtained bills of lading which were attached to drafts 
on the consignee in New York, one for $2,800, and the other for 
$2,900, w hich drafts he discounted at the National Bank of Com- 
merce on the security of the bills of lading. The replevin suits 
were defended by the National Bank of Commerce, and the defense 
interposed, that the bank was the pledgee of the highwines from 
Ames in good faith, and without notice of Moir & Co. 8 rights, was 
in the end sustained. (See J/ich. Cen. R. R. Co. s . Phillips, 60 
Ill., 190), and the money realized on the sale of the highwines to 
Shufeldt & Co. was turned over to the National Bank of Commerce 
in payment of the drafts. In view of the fact that the wines were 
thus replevied and sold by the agents of Moir & Co., it is insisted 
that Moir & Co. elected to rescind the contract under which the 
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371 highwines were sold to Ames, and having so elected, they can- 

not now maintain an action upon it. It may be conceded that 
a contract for the sale of goods cannot be rescinded, and at the same 
time an action be maintained upon it for the contract price of the 
goods. But we do not understand that the contract in this case was 
rescinded, or that any effort whatever was made to rescind the con- 
tract. When the wines were delivered, Moir & Co. were entitled to 
payment; the delivery and payment were concurrent acts, and Moir 
& Co. were not bound to part with the absolute possession of the 
goods, until they received the price named in the contract; in other 
words, they had a lien on the goods for the purchase money which 
they were under no obligations to relinquish until payment was 
made. In Canadian Bank vy. McCrea, 106 Ill., 298, this court held 
that when goods were placed by the vendor ino the hands of the 
purchaser, in expectation that he will immediately pay the price, and 
he fails to do so, the vendor is at liberty to regard the delivery as 
conditional, and may at once reclaim the goods. But by holding 
the possession of the goods, or reclaiming them after the purchaser 
refuses to pay, the contract of sale is not thereby rescinded. The 
vendor merely retains possession to enforce his lien as vendor. 
What are the rights of a vendor of goods when the vendee refuses 
to pay upon delivery, or on offer to deliver goods? ‘This question 
arose in Bagley v. Findlay, 82 Il., 525, and this court held that the 
vendor had three remedies: 1. The vendor may store the goods 
for the vendee, give notice that he has done so, and then recover 
the full contract price. 2. He may keep the goods, and recover 
the excess of the contract price over and above the market price of 

the goods at the time and place of delivery. 3. The vendor 
372 may sell the goods to the best advantage, and recover of the 

vendee the loss, if the goods failed to bring the contract price. 
The same rule is laid down in Benjamin on Sales, 2 Ed., Sec. 788. 
Here the possession of the goods was fraudulently obtained with the 
view to ship them out of the state, and not pay the purchase money 
agreed to be paid. As against Ames, Moir & Ce. had the right to 
replevy the goods, not for the purpose of rescinding the con:ract, 
but for the purpose of asserting the vendor’s lien, and holding the 
possession of the goods until Ames should pay for the same. It 
turned out, however, that the action of replevin was unavailing, as 
the goods had by the act of Ames passed into the custody of inno- 
cent purchasers, before they were reached by the writ of replevin, 
and the proceeds of the goods were used in payment of the advances 
of the Commercial National Bank. Benjamin on Sales, Sec. 735, 
2d Ed., says: The vendor’s remedy after a re-sale made in the 
absence of an express reservation of the right, is assumpsit on the 
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original contract, which was not rescinded by the re-sale. This was 
the course’ pursued here, and we regard it correct. We have been 


referred in the argument to Acl/oge v. Turpie, 93 Ill, 265, and— 


Doan Vv, Lockwood, I15 l., 499, and also cases decided in “the 
courts of other states, where it has been held that the rescission of a 
contract of sale, where there was fraud in the contract, was incon- 
sistent with a subsequent action on the contract; that if the contract 
was rescinded by the vendor on the ground of fraud in the contract, 
a subsequent action on the contract itself could not be maintained. 
We concur fully in the law as laid down in those cases, but they 
have no application to the facts of this case: as heretofore stated, 
the commencement of the action of replevin was not a rescis- 
373 10n of the contract by Moir & Co., but it was a proceeding to 
enforce the vendor’s lien—to place the wines in that position, 
the vendors had the right to hold them in, until the vendee should 
pay for them. 

It is also contended that Ames’ discharge in bankruptcy was a 
uae to the action. Section 5,117 of the bankrupt act is as follows: 
“ No debt created by the fraud or embezzlement of the bankrupt, 
or by his defalcation as a public officer, or while acting in any 
fiduci lary character, shall be discharged by proceedings in bank- 
ruptcy. 

Whether the debt in this case was created by the fraud of Ames, 
was a question of fact upon which the judgment of the Appellate 
court is conclusive. But it is said incompetent evidence was ad- 
mitted upon this question. No evidence was introduced, except 
such as tended to establish fraud on behalf of Ames, and the suffi- 
ciency of the evidence was a question for the jury. But it is said 
the debt was created when the contract was executed June 9, 1870, 
and up to this time there was no fraud on the part of Ames. The 


debt was not entire ‘ly phere until Ames induced the agents of 


the possession by -weltory with his intent to y ship the goods out of the 
country, and thus defeat the lien of the vendors, those were facts 
from which the jury might infer fraud within the meaning of the 
bankrupt law. 
Darling Vv. Woodward, 54 Vt.. LO. 
It is apparent from the evidence that Ames had no intention of 
paying for the wines when he called for them on the 15th 
374 day of July. His object seemed to be to get possession and 
control of the wines, and convert them to his own use without 
payment; this the evidence tends to show he did; and thus the debt 
was created. We think the evidence submitted to the jury was 
competent. The defendant offered to prove that Ames settled the 
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action of replevin with Phillips & Carmichael, a short time after the 
suit was commenced. The offered evidence was excluded and the 
decision of the court is relied upon as error. It nowhere appeared 
that the agents had any authority from Moir & Co. to make any 
settlement, and in the absence of authority what they may have 
done, would not be binding on Moir & Co. Objection is made to 
the ruling of the court on the instructions to the jury. It is said 
the first and third given for the plaintiff were erroneous. The court 
in these instructions placed a construction on the written contract 
read in evidence, which it was proper to do. The fourth and eighth 
instructions given for plaintiff are criticised, but we perceive no 
substantial objection to them. Three instructions were given for the 
defendant, and several others were refused, and the court gave one 
instruction on its own motion. We have examined the instructions 
given and those refused, and without entering upon a discussion of 
those given or refused we are satisfied that the law involved in the 
case was fairly given to the jury, and that so far as instructions are 
concerned, no substantial error was committed. 
The judgment of the Appellate court will be affirmed. 
Affirmed. 


375 And thereupon, to wit: on the day and year last aforesaid, to 

wit: the 31st day of October, A. D. 1889, the same being in vaca- 
tion after the term of court aforesaid, the following proceedings 
were by said court had and entered of record, to wit: 


Wilson Ames 


Ede 
Robert Moir, John C. Nicol Appeal from Appellate Court 
and James Peterson, late [{ of Lllinois, First District. 
partners, as Robert Moir 
and Co. | 


And now on this day, this cause having been argued by counsel, 
and the court having diligefitly examined and inspected as well the 
record and proceedings aforesaid as the matters and things therein 
assigned for error, and being now sufficiently advised of and con- 
cerning the premises, for that it appears to the court now here, that 
neither in the record and proceedings aforesaid nor in the rendition 
of the judgment aforesaid, is there anything erroneous, vicious or 
defective, and that there is no error. 

Therefore, it is considered by the court that the judgment afore- 
said be affirmed in all things and stand in full force and effect, not- 
withstanding the said matters and things therein assigned for error. 
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And it is further considered by the court, that the said appellees | 
recover of, and from the said appellant their costs by them in this 
behalf expended, and that they have execution therefor. | 


376 Ata Supreme court begun and held at Ottawa, on Tuesday, 
the fourth day of March, in the year of our Lord One Thou- —_— 
sand Eight Hundred and Ninety, within and for the Northern Grand 
Division of the State of Illinois. 
Present, Simeon P. SuHope, Chief Justice. 


Joun ScHOLFIELD, Justice. ALFRED M. Crate, Justice. 
Beny. D. MAGRUDER, Justice. JoserH M. BaiLey, Justice. 
Davip J. BAKER, Justice. Jacosp W. WILKIN, Justice. 


GeEorGE Hunt, Attorney General. LAWRENCE Morrissey, Sheriff. 
ALFRED H. Taytor, Clerk. 


Be it remembered, to wit: on the roth day of March, A. D. 1890, 
the same being one of the days of the term of court aforesaid, the 
following proceedings were, by said court, had and entered of re- 
cord, to wit: ~ 


Wilson Ames | —_ 
8 R. H. z’S. | Appeal from First Distreet. 
Robert Moir, e/ a/. 


Now, on this day this cause coming on to be heard upon the 
petition of the appellant for a rehearing, and the court being now 
duly advised in the premises. It is considered and ordered by the 
court that said petition for a rehearing be overruled and denied. 
And it is further considered by the court that said petitioner pay the 
costs and charges herein taxed. 
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STATE OF ILLINOIS, - 
376 
;' NorTHERN Granp Drvision. {~ 


SUPREME COURT OF THE STATE OF ILLINOIS. 


Wilson Ames, 
Appellant, 
Robert Moir, John C. Nicol 
and James Peterson, late 
partners, as Robert Moir 
& Co., 
Appellees. 


To the Chief Fustice of the Supreme Court of Illinots: 

Your petitioner, Wilson Ames of Chicago, Cook county, Illinois, 
respectfully represents unto your Honor that a final judgment was 
entered by the Supreme court of the State of Illinois, on the tenth 
day of March, A. D. 1890, in the case therein pending in the 
Northern Grand Division thereof, wherein your petitioner, was 
appellant, and Robert Moir, John C. Nicol and James Peterson, late 
partners as Robert Moir and Company, were appellees, and by which 

judgment your petitioner believes that injustice has been done 
377 him. And your petitioner represents that said cause was orig- 

inally commenced in the Superior court of Cook county, Illinois, 
to recover a debt claimed to be due the appellees by your petitioner : 
That your petitioner filed in said cause in said court, pleas setting 
forth his discharge in bankruptcy in accordance with the act of 
Congress to es tablish a uniform system of bankruptcy throughout 
the United States, approved March 2, 1867, and the amendments 
and additions thereto; that your petitioner claimed in and by such 
pleas, that the debt (if any ‘there w: is) due from him to the appel- 
lees, and which was the sole cause of action in said cause, was one 
provable under said bankrupt law; and that his said discharge under 
said law was a bar and discharge of the cause of action against 
him; that the appellees filed replications to said pleas, alleging that 
the debt sought to be recovered in said cause was created by the 
fraud of your petitioner, and therefore by a provision of said bank- 
rupt act in that behalf, excepted from the operation of the discharge 
in bankruptcy set forth in said pleas: That your petitioner filed 
rejoinders to said replications, alleging that the said debt (if any 
there was) was not created by fraud, within the meaning of said 
bankrupt act; and this was the principal issue tried in said cause. 
And your petitioner further shows that on June the 18th, 1887, 
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judgment was rendered in said Superior court of Cook county 
against your petitioner for the sum of ten thousand six hundred and 
thirty-four dollars and ten cents and costs; and thereby your peti- 
tioner claims he was wrongfully deprived of the benefit of his said 
discharge in bankruptcy. 
378 Your petitioner further shows that an appeal was taken by him 
tothe Appellate court of the First district of Illinois, and there by 
said court the judgment of said Superior court of Cook county was 
affirmed, and thereupon an appeal was taken by your petitioner to 
the Supreme court of the State of Illinois, in and for the Northern 
Grand Division. and at the October term, 18809, of said last-named 
court, the judyments of said Appellate court, and said Superior 
court of Cook county, were atlirmed; and, thereupon, your petitioner 
petitioned said Supreme court of Illinois, for a rehearing of said 
cause; which, at the March term, ISgo, to wit: on the tenth day of 
March, 1890, was denied. And your petitioner shows that the 
principal question in said cause, was whether the debt sought to be 
recovered, and the one for which judgment was originally entered 
and atlirmed, as aforesaid, was created by the fraud of your peti- 
tioner within the meaning of said bankrupt act, so as to prevent the 
discharge pleaded from being a bar and discharge of the sole cause 
of action in said cause. And that the Supreme court of the State 
of Illinois held, in said cause, that the debt therein was created by 
the fraud of your petitioner within the meaning of said bankrupt 
law; and that, therefore, your petitioner’s discharge in bankruptcy 
was of no avail as a defense 1n said action; which decision, involved 
a construction of one or more of the sections of said bankrupt act, 
and had to be, and necessarily was, made upon and in relation to 
said bankrupt act. And so your petitioner represents that he had in 
said cause rights, privileges or immunities under said bankrupt 
379 act, which were denied him, as he claims, by said decision of said 
Supreme court of Illinois, and,as said court is the highest court in 
which a decision in said su:t can be had, your petitioner represents 
that, under and in accordance with the provisions of the statutes of 
the United States in that behalf, he is entitled to have said decision 
of atlirmance by the Supreme court of the State of Illinois, reviewed 
by the Supreme court of the United States by writ of error. 

Your petitioner, therefore, prays that a writ of error, to operate 
as a supersedcas to said judgment of affirmance, may be allowed, to 
have said records and proceedings in said cause reviewed by the 
Supreme court of the United States at Washington, in accordance 
with the statute in such case made and provided. 
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And your petitioner will ever pray, etc. 
April 12, A. D. 1890. Wiison AMEs, 
Petitioner. 
Joun G. Rerp and 
Wm. H. BARNUM, 


Attorneys for Wilson Ames. 


The prayer of the above petition is hereby allowed. Bond « of 
petitioner in the sum of $16,000, with James W. Elsworth as surety, 
approved. 

April 14, 18go. 

S. P. Snorer, 
Chief Fustice Supreme Court of Illinois. 


380 ~—s And afterwards, to wit: on the r4th day of April, A. D. 
18go, there was filed in the clerk’s office of said court a certain 
bond in words and figures following, viz.: 

KNOW ALL MEN BY THSE PRESENTS, that we, Wilson Ames, as 
principal, and James W. Ellsworth, as surety, both of the City of 
Chicago, County of Cook, and State of Illinois, are held and firmly 
bound unto Robert Moir, John C. Nicol and James Peterson, late 
partners under the firm name of Robert Moir & Co., in the penal 
sum of sixteen thousand dollars, lawful money of the United States; 
for the payment of which well and truly to be made, we bind our- 
selves, and each of us, our and each of our heirs, executors and ad- 
ministrators, jointly, severally and firmly by these presents. 

Witness our hands and seals this twelfth day of April, in the year 
of our Lord one thousand eight hundred and ninety. 

The condition of this obligation is such that, whereas the said 
Robert Moir, John C. Nicol and James Peterson, late partners un- 
der the firm name of Robert Moir & Co., on the 18th day of June, 
A. D. 1887, recovered a judgment in the Superior court of Cook 
County, Illinois, against the above bounden Wilson Ames, for the 
sum of ten thousand six hundred and thirty-four dollars and ten 
cents damages, besides costs of suit, and which said judgment was 
afterwards, on appeal therefrom prosecuted in said court by the 
said Wilson Ames, affirmed by the judgment of the Appellate court 
for the First District of Illinois, on the seventh day of December, 
A. D. 1888, with costs of appeal, and from which last mentioned 
judgment of aflirmance, the said Wilson Ames prosecuted a further 

appeal in said cause to the Supreme court of Illinois in the 
381 Northern Grand Division, and such proceedings were thereupon. 
had in the said Supreme court of Illinois, that afterwards, to 
wit: on the 31st day of October, A. D. 1889, the Supreme court of 
Illinois by its judgment affirmed the said judgment of said Appellate 
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court so affirming said judgment of said Superior court in said 
Cause, and rendered judgment therein against said Ames for costs, 
and afterwards, to wit: on the tenth day of March, A. D. 18go, 
denied a rehearing therein petitioned for by said Ames. 

And whereas, the above bounden Wilson Ames, has sued out a 
writ of error from the Supreme court of the United States to the 
Supreme court of Illinois, to reverse the said judgment of the said 
Supreme court of Illinois in said cause, against the said Robert 
Moir, John C. Nicol and James Peterson, as defendants in error. 
Now, therefore, if the above bounden Wilson Ames shall prosecute 
his said writ of error to effect, and answer all damages and costs if 
he shall fail to make good his plea, then this obligation shall be 
void, otherwise to remain in full force and effect. 

Witson AMEs, i 
James W. E_uswortu, [L. s. 
Sealed and delivered in presence of 
Joun G. Rep. 
Approved April 14, 1Sgo. 
S. P. SHopr, 


‘7 * - =, , . ~ ° yr, 
Chief “fustice Sup. Ct. of L/linors. 


382 Untrep STATES OF AMERICA, } 
STATE OF ILLIN Ols. \ 


THe Unirep STATES OF AMERICA. 


lo the “fudges of the Supreme Court of the State of ILilinors, 

Greeting : 

Because in the record and proceedings, as also in the rendition of 
a judgment in a plea which is before you in said Supreme Court, 
between Wilson Ames, plaintiff in error, and Robert Moir, John C. 
Nicol and James Peterson, late partners under the firm name of 
Robert Moir & Co., defendants in error, in an action of assumpsit, a 
manifest error hath happened, to the great damage of the said 
Wilson Ames, plaintiff in error, as by his complaint appears, and it 
being fit that the error, if any there has been, should be duly cor- 
rected, and full and speedy justice done to the parties aforesaid in 
this behalf, you are hereby commanded, if judgment be given 
therein, that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with 
this writ, so that you have the same at Washington on the second 
Monday of October, A. D. 18go, in the Supreme Court to be then 
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and there held; that the record and proceedings aforesaid being in- 
specte <d, the said Supreme Court may cause further to be done 
therein to correct that error, what of right and according to the law 
and custom of the United States should be done. 

Witness the Hon. Melville W. Fuller, Chief Justice of the 


Supreme Court of the United States, this twelfth day of 


‘sEAL.| April, in the year of our Lord one thousand eight hun- 


dred and ninety, and of the Independence of the United 
States the 11 ith year. 


W. H. BrRapLey, 
Clerk U.S. Crreutt Court Ner. Dist. /l 


383. Unrrep STATEs oF AMERICA, 
NORTHERN District or [LLINOIs. 


To Robert Moir, Fohn C. Nicol and Fames Peterson, late partners 
under the frm name of Robert Moir & Co., Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington, on 
the second Monday of October, A. D. 1890, pursuant to a writ of 
error filed in the Clerk’s office of the Supreme Court of the State 
of Illinois, wherein Wilson Ames is plaintiff in error, and you are 
defendants in error, to show cause, if any there may be, why the. 
final judgment rendered against said plaintiff in error mentioned, 
should not be corrected and speedy justice should not be done to 
the parties in that behalf. 

Witness the Hon. Simeon P. Shope, Chief Justice of the 
SEAL.| Supreme Court of Illinois, this 15th day of April in the 
ae vear of our Lord one thousand eight hundred and ninety. 
A. H. Tay.Lor, 
Clerk of the Supreme Court of Gllinois, Northern 
Grand Division. 


| hereby a knowledge service of the within citation this rSth 
day of April A. D. 18g0, on said defendants in error, Robert Morr, 


John C. Nicol and James Peterson, late partners under the firm 


name of Robert Moir & Co., and hereby enter my appearance for 
said defendants in error in said cauae. 


. K. EDSALL, 
4 lé/y. for Defits. in Error. 
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354 To the Honorable, the Chief Justice and Associate Justices 
f the Supreme court of the United States: 

; A | 
for the Northern Grand Division of said state, and keeper of the 
records and seal thereof, do certify and return to the said annexed _ 
record and proceedings in said 


[, Alfred H, Taylor, clerk of the Supreme court of Illinow. in and 
| 


| | 
, er 


writ of error that the copy of the 
‘ ~ 


Supreme court of [llinots. hereunto annexed is a full. true and cor- 
I 


rect copy of all the record and proceedings in said Supreme court ° 

of Illinois in said cause, wherein Wilson Ames was appellant, and 

Robert Moir, John C. Nicol and James Peterson, late partners : 

under the tirm name of Robert Moir and Co., were appellees, | 

wherein judgment was rendered by said Supreme court of Illinois, | 

against the said appellant on the thirty-first day of October, A. D. 

ISSO. 
Witness my hand and the seal of the Supreme court of Illinois, | 

at Ottawa, in the said Northern Grand Division of said state, this 

twenty-second day of April, inthe vear of our Lord, One Thousand | 

Eight Hundred and Ninety. on 


A. H. TAYLor, 


SEAL. 
{ Jerk of the Supreme Court, [/linots. 
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385 Unirep STATEs or AMERICA, ss. 


IN THE SupreweE Court or true Uwnrrep Srates. Octrortr 
TERM, A. D. 18o0. 


Plaintiff in fF) 


~ 
S 
. 


, ° oe ‘ . : " i or OF fo the S) upr ‘J 
Robert \Ii if. lohn \ . Nicol Aandi . in / ; . rs othe 
" “ . f ouril of lhe Sliale f Pizanie 
lames I eterson, late partnie rs as ' : 


Robert Moir & Company, 
Defe iM lant Ss fii Er 


; ASSIGNMENT OF ERROR. 


And now comes said Wilson Ames, plaintiff in error in the above 
entitled cause, by John G. Reid and William H. Barnum, his 
attornes s, and says that in the record and proceedings aforesaid 


| 


here 1s manifest error in this, to wit: 
he Supreme court of the State of Illinois erred, in holding 
and deciding that the Superior court of Cook county, tn said state, 


Ist. 


386 where said cause was originally commenced and tried, did not 

err in admitiing upon such trial the evidence admitted by said 
Superior court on the part of the pl untiffs therein, the defendants 
in error herein, to sustain the — ations that the debt sued for, 
and the only cause of action, was created by fraud, _ ress? the 


discharge in bankrutcy pleaded by the de fend int therein, the plaint- 
iff in error herein, was not a discharge of or bar to suc h action, and 


in overruling the objections of the present it plaintiff in error to the 
admission of said evidence 
2d. The Supreme court of the State of Ilhnots erred, in holding 
and deciding that said Superior court of Cook county did not 
387 commiterror, in refusing upon the trial to admit proper evidence 
offered by the defendant therein, and plainttt in error herein, 
to sustain his rejoinders to the replications mentioned in the first 
assignment of error herein, to wit: that the debt (1f any there 
was) sued for, and the only cause -of action, was not created by 
fraud within the meaning and intent of the act of Congress tn that 
behalf, ar e that his discharge in bankruptcy pleaded by him was a 
iplete defense to and discharge of such ‘debt or cause of action. 
‘ad. 1 he Supreme court of the State of Illinois erred, in hold- 
ing and deciding that the said Superior court of Cook county, did 


, 
s 


not commit error inthe giving to the jury on behalf of the plaintiffs 
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Aas ab ve assioned. ind Dra’ 

. > * 
State 


of the 


COSTS. At 


— 


t 


yi 


»* re = ] Ss » >?" ¢* ° 
c.. defendants in error. 


WILSON AMES V. ROBERT MOIR ET AL. 


|OINDE — IN ERROR. 


+ 


iy that in the record. etc... aforesaid, there is no error 


| } . ' : . 
that the judgment of the Supreme court 


ie ; . : 
[lin mS Ina\ = athrmed. and (ne 


|. K. EDSALL, 


lfforney for Defendants in Error 


by James K. Edsall, their 


adjudged their 
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lhe mcmorandas Sui ai mMmaidic AS Was 4 laimed. 


by Ing tTWo, and each t 


, pro ided, that Ames 
could Cclil trom the 


this. and Ss “id thal as the distillery Ot Robert Noir X Co 
had been destroved by tire. and to fill the contract thev, 
Philips & Carmichael, would have to go upon the mar- 
| 


ket and buv the hieohwines, they would settle upon the 


a | 


’ 


difference between the contract and market price, and 
allow him, Ames, from a quarter. to half a cent extra. 
\mes refused to accept this offer. and said (Abst.. 121), 
if | have got to take the highwines, you can deliver 100 


! 1 ' , ‘ 
barrels of them at the depot of the Michigan Central 


a . 7 , ’ . . _ 
Railro id \ ompany. nis call made the wines deilver- 
> FF ° “* . = » 
able on the Sth. [he market for this class ot goods 


. } : : ] . 2 | : an 

WaS @ast, and Ams Sand otnel de Wers were at that time 
Dan ! eae +} ’ . ’ . 

CATFVINGY iar quan ities of them at New ‘ ork. lsoston. 

etc... So aS to avall themselves of any SsSuddaen rise 1n the 


| . ae Bis 
market price, and tor another reason, v1Z: these wines 


= sy ury " ee ' : : " .% | , 
mCULALION, ald QO TreCallZe i por il PEDTSP TL 


} . } — ] > 
have to bde Carried tor some time. and as money had LO 


' ‘ ’ ’ , ’ , 7 
. ' st ‘ ‘ : ‘ " ‘ ‘ " 

be reauzedad upon them » Pa i} vendors, it could De 

porrowed upon § Ute crt Cs Ss securilyv., at Seven pel 
i 

cent. there, while the rate of interest in Illinois was at 

4 | if sy ‘ + . ‘ , | 2 Pr . ‘ " , thay ryt 7 ’ ¢} 

sere Litil (*T) pel Rm oo Fe a ' > | nLIS i) LTS L CPTI LE Ah \\ ae 

] + oe , ‘*? »% , \n : l, i . les \}h ? ’ 

aqaetendants in STrIGt. sheeeee nad mace eaten SES! 


irrangements with W.S. Miller & Co., of New York, to 
receive all highwines he might ship them, and advanet 
hin Mone on same at seven per ceni ~and LO Cally Sallie 
lasale. ‘This same arrangement 
(> Abst., 115, 116) had been made previously with th 


same party, by the tirm of which Ames had tormerl\ 


7 
‘ 


been a member, and ol wiuch ne Was SUCCESSOYr. Ames 


, ] = ' . ' : ‘ ‘ - * ' . ' ’ 
Kept a bank account at that time with the National Bank 


bank to. discount his dratts, made on W.S. Millet mm Stu 


to pay with checks on such bank, the vendors of high- 
At that time, such payments | Abst.. [55 ) 
were always made by uncerutied chec ks, and in the reg- 
ular course of business, the bank would not be called up- 


\\ nes to him. 


7 , J 
Ol} i) 


pay same, until at least the dav after thev were 
‘iven. and thus. as will be seen. when a party was mak- 


ing consignments daily, and making drafts against same. 
ne proces ds of one day's consignments would be ready 


to meet payment of checks given for the purchases of 


the pre vious dav. At thistime the United States Revenue 


Department, for the purpose of showing the tax had been 


paid, and for the purpose of identifying the highwines, 


required that the seller should furnish to the purchaser a 


yovernment certificate, showing that the law or regula- 


tion ( I the departmen: had ay CT} comphied with. and such 


ate was usually sent to the buver with the bill. and 


‘ ; sa i ‘; ; i2. _ 
hen, and nol until then, according to the custom, could 
the se'lec demand acheck in payment. The usual custom 


was to deliver one day. and send bill with government 
. " , ’ 

ceruticate the next, or some subsequent day, and then, 

according to the custom, such bill was paid with an un- 


this call by 


my 


ruified check. Phillips & Carmichael, upon 


be : 
\mes. notified then principals, the detendants mn error, of 
nd they were authorized to go into the market 


the same. a 
of highwines, and deliver 
rsSth. said Phillips X Car- 


‘ 
fifty: 


, . ’ ‘ 
and buy one hundred barrels 


them LO Ames, and on uly 


michael, in pursuance of such instructions, bought 
sof Conklin & Bro. and fifty barrels of Thomas 


Lynch & Co., at 98 cents per proof gallon, and instructed 
them to deliver same at Ames’ place of business ( Abst.., 


barre! 


61). and to make out then respective bills. and collect 


t 
from Ames at 91.07 


with Moir & Co., and pay over 


pel proot gallon, the contract pric 


to them. said Phillips WX 
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ied Barnes so that he could draw the monev when he 


i cit} + 
] Done \ a¢ Be. , 
. pa ai to parnes. mes, ll dppeal Ss. ON DIS } ur- 
of his partner s interests in the rectiiving apparatus 


siness on or about May 1, 1870, some two and a 
nths previous, had given them a judgment note 
veral thousand dollars, and they, knowing of his 
lation in highwines, and that the tax had 


n increased as expected, and believing that he 


} . 7} | > 
be tinanctally ruined. inexpectedly and without 
, ic 
vious demand or no ice, iused judy nent to De 
Lup on this no‘e. execution issued. and levv made 
‘i a a +} ? 1. " ] } . 7 . , " > } of : .’ } 
ryvihing that he had at his pace ot Dusiness, and 
, , , 
ilt was. that 1t was Impossil for him to do any 
isiness. as his credit. { e time being. in Chicago 
uned. and other creditors commenced suits. and 


wit! hom he had nt) le] t del; 
WiLL WAOM ne nid Con S would not dadeuver. 


ecution, Ames was solvent (Abst., 110, 111), and 
clams but that Ames credit and standing as a 
ss man was first-class. His credit at the bank 
l, and it had several times ( Abst., 1°75) paid his 
fts to the extent of several thousand dol 
after this levy, 1 Ames had been called upon to pay 
ll for the too barrels of highwines, he could and 
lone so, as he had arrangements ( Abst., 119) 
in the east would advance him money, 
him nearly 50,000, to settle with 


; 
rs, and to go into business again; and, also, at this 


nev did advance e 


' : oh ha | at hi y} a } me 
O Wi Fully roth, he had at his place ot! business 
(cL Dst., 124, 125), remaining alt r the aforesaid shipment, 


nes and whisky upon which, if there had not been 


as —— 
levy. he could have at once realized sutficient to pay 
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defendants in error, came at once to Chicago, and, as 
Thomas S. Phillips and George S. Carmichael both 
claimed in subsequent tigation, appeared to be pleased 
with what they, Phillips & Carmichael had done in the 
premises. A few days afterwards Robert Moir, the one 
who had had this matter in charge from the commence- 
ment, appeared in Chicago, and then learned of what had 
been done; that Phillips & Carmichael had attempted to 
make a delivery of the 100 barrels to Ames —of the ship- 
ment, and two replevin suits—-of the sale of the 100 bar- 
rels to H. H. Shufeldt & Co, and the receipt of the money 
therefor, and that some bank claimed a lien as pledgee, 
by virtue of having discounted drafts of Ames, with bills 
of lading attached, and as far as Philltps & Carmichael 
understood, and as they testified, he appeared to be per- 
fectly satistied, at this time, with what they, Phillips & Car- 
michael, had done in the premises, and they heard not a 
word of complaint from any of the defendants in error 
until a month or six weeks thereafter, and 1 appears that 
this complaint was not as to what they had done, but was 

/e/y at their refusal to pay over the money they had 
obtained from Shufeldt & Co. until they had been reim- 


hurse cl ron the ir ¢ \) NSes., Cla 


_ 
fier this failure of Ames, but at what exact date does 
not appear. as all books and papers of Ames, as well as 


those of Phillips W (arm nati, WETS rat stroved n the 


reat fire otf October. Ioz7I. hut certainly as early as 
some time during the month of September, 1870, Phil 
lips & Carmichael ; Abst., 101) placed this $600, that 
\mes had put up in their hands as margins, to the credit 


of the defendants in error, at the Union National Bank 
of Chicago. where defendants in error had a bank ac- 


unt, and deltendants nm erro \bst +) e admit the, 


received the Sane 


Io 


The replevin suits were inst the Michigan Central 


aA 
Raiiroad Company alone, as a defendant, but the Na- 
tional Bank of Commerce claiming a lien as pledgee of 
the LOO arrels of highw Ines, by reason of its discount of 
the drafts of Ames, with bills of lading attached, as afore- 
said, came in and defended beth suits, but, as far as ap. 
pears, the one in Detroit was never litigated, but laid in 
abe yance aw iting the result of the one in Cook county, 
Iinois, and tinally was disposed of in accordance with 
the final judy ment In that case 

It appears that Ames settled with the bank and with 


the agents Ol the cle f¢ Mants in error. soon atter the COM- 
hm | 


mencement of said replevin suits, and agreed with each 
that he would, as each requested, keep the fact of such 


1 ¢ ; . . | ; ol at . 
SeTLI@MeENLS Secret. and no 1) erte © sti sold SUILLS. aS each 


; l.¢ ¢} . ‘ : r } at 
was Content to fight the matter ou Im court, 1 he ony 


was not caliied as a withess DV eithel irtVv. and AaAItel such 


settlements, gave the matter no further thought, as he 
now, as he fully supposed, owed neither party anything 
en account of the 100-barrel transaction, including the 
claim ot the bank as pie durec thereot. Atte: this fuilure 
on July IQ, IN7O, Caused as atores ud, Ames havi iw ar- 
rangements with eastern parties, whereby he could ob- 


tain what mone, at Wanted. SeLtiIed Some Ot toe Cialims 


acamst him ina is iit ‘ ae | (| i { ‘ I ‘ si sere is nis 
= 
, ; : . 
if \ ~ i Proved ? t . ry ryay t | f reorint 
4 ea " i CICSLE OY ii { i ‘ hd Sk iC Ghote SOULT 
to procure employment, and on or about January, 1871, 


. ’ , . *** 
entered the employ ol! Dickinson, Leach & Co.. distillers 
at Chicago, as a traveling salesman, and so continued 


traveling for said tirm continuously, until on or abouts 


_ 1 : , 1.1 } ' ners 
1570, when he hecame al stockholdet and treasurer ot 


Il] 


the Pheenix Distilling Comp iny of Chicago, one of the 
largest concerns in that line in the state, with its distillery, 
office and headquarters in the city of Chicago, and has 
ever since continued to be such a stockholder and treas- 
urer of said company. In Januiry, 1870, being previous 
to the transaction with defendants in error; the wife of 
Ames had gone east on a visit, and being taken ill, she 
remained there, and after Ames commenced traveling as 
aforesaid, he was at Saratoga, New York, with his wife 
more than at any other place, and called that place his 
residence, and voted there, and on the 28th day of March, 
1872, a petition in bankruptcy was filed against him in 
‘the District court of the United States, for the Northern 
district of New York, upon which he was adjudicated a 
bankrupt, and such proceedings were had therein that on 
the 13th day of September, 1872, he received a decree 
of discharge from said court, by which he was discharged 
from all debts and claims, whch, by the bankrupt act, 
were made provable agrinst his estate, and which existed 
on the 28th day of March, A. D. 1872, excepting such 
debts, if any, as are by such act excepted from the op- 
eration of a discharge in bankruptcy. 

During the time Ames was searching for employment, 
asaforesaid, being the period of about six months next after 
his failure, as aforesaid, he was in Chicago most of the time, 
and frequently met Phillips & Carmichael, and thereafter, 
until he again took up his residence in Chicago, which 1s 
somewhat indefinite, as he and family were boarding, and 


not keeping house, but was between 1872 and 1875, he, 
Ames, spent at least a week each month in Chicago, and 
from the latter date, and from perhaps earlier, he con- 
tinuously resided there, and was an officer and member 
of a prominent business firm, engaged in the same line 
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refused to allow him to do so, as it also refused to allow 
him to show that, if this paper was ever signed by him, 
it was done as a mere memorandum, and not as being 
the contract between the parties, and to each of such rul- 
ings, exceptions were duly taken 


> 


At the time of the filing of the pleas, the only knowl- 
edge Ames or his attornevs had of the result of the 
replevin suit, and of other litigation, after his settlement 
as aforesaid, or of any of the evidence in those cases, was 
such as was derived from reading the case of the J/schi- * 


_ 


van Central Railroad Co. v. Philltps ct al., found in the 
6oth Illinois Reports, page 191, and the case of PArips 
et al. v. Moir et a/.,in the 69th Hhnois Reports, page 156, 
as the files and bill of exceptions in the first case in the 
Superior court had been destroved by tire, and in the 
latter case were missing and could not be found. The 
pleas filed by the defendant, Ames, are as tollows: Ist. 
The general issue. (Abst., 7.) 2d. Discharge in 
bankruptcy dated September 13, 1572, and therein giving 
a copy of the discharge. 3d. Discharge in bankruptcy 
in another form. (Abst., g.) 4th. That the supposed 
causes of action did not accrue within five vears, ete. 
sth. That the several supposed causes of action, if any 
ever existed, are and each 1s subje t to the statute ol 
itation enacted November 5, 1849, and that the so-called 
instruments in writing, in the several counts of the 
plaintiffs’ declaration mentioned, are not, nor ts either of 
them, a “simple contract in writing,” or an “evidence of 
indebtedness in writing,” within the meaning and intent 
of section 1 of said act: that plaintiffs’ right and rights of 
action, 1f any ever existed upon said so-called instruments 


in writing, are. and upon eag h is. limited bv and subiect 


to the provisions of section 2 of said act: that bv said 


oo 
csi 


section 2, plaintiffs’ right of action was limited to the 
period of five years from aod after the same accrued to 
them, and that same did not accrue within the five years 
next before the commencement of this suit, etc. 6th. 
That after the making of the supposed promises, and 
after the time of the alleged delivery of the roo barrels of 
highwines, and before the commencement of this suit, to 
wit: On July :9, 1870, the defendant failed in business, 
and became and was insolvent; that plaintiffs, in consid- 
eration of defendants’ then insolvent condition, proposed 
to the defendant that they would accept and receive the 
$300, deposited and put up as a margin as stated in the 
declaration, and an additional $300, similarly deposited 
and put up as a margin in another matter, between 
defendant and plaintiffs, and being in all $600, and all the 
property and money of the defendant, as a compromise, 
and in full satisfaction and discharge of all claims and 
demands they had or could have against the defendant, 
for and on account of the supposed contract sued on, and 
of the alleged sale and delivery of the 1oo barrels of high- 
wines mentioned in the declaration; that defendant 
accepted of said proposition, and authorized said plaintiffs 
to receive, and that plaintiffs received said sum of $600, 
sO put up as margins, as a compromise, and in full satis- 
faction, and discharge of the several promises and of all 


sums of monev mentioned in the declaration. 


7th. Same as the sixth, except that the sum of $300 
was paid and received as a compromise, etc. 

Sth. That plaintiffs ought not tobe permitted to have 
their action, etc., because that after the alleged delivery 
of the 100 barrels of highwines, plaintiffs caused said 100 
barrels to be replevied, by instituting two suits against 


the railwav company that at that time had received said 
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Plaintiffs, by leave of court. filed the following repli- 
cations to the second, third, sixth and seventh pleas, to 
wit: 

First replication to second and third pleas ( Abst., 10): 
Precludi non, because they say there is not any record 
of said supposed discharge in bankruptcy remaining, etc. 

Second replication to second and third pleas: Prec/ud: 
non, etc., because they say that the said debt in plaintiffs’ 
declaration mentioned and sought to be recovered, was 
created by the fraud of the defendant, and this they are 
ready to verify, ete. 

Third replication to second and third pleas. (Abst., 
10-12.) Precludi non, etc., because they say that the 
said highwines so sold and delivered by plaintiffs to de- 
fendant, as stated in the declaration, were so sold and de- 
livered, not upon credit, but for cash, to be paid by 
defendant to the plaintiffs therefor on delivery, and that 
plaintiffs caused said 100 barrels of !ighwines to be de- 
livered in successive dray or truck loads, in the usual 
course of business. at the storehouse of defendant 
In Chicago, during the rSth day of July, 1570, 
with the understanding that the terms of © said 
contract, in the declaration mentioned, would be com- 
plied with, and that said highwines would be paid 
for when such delivery was completed; that such de- 
livery was not completed until near the close of business 
hours, to wit: 6 o'clock in the afternoon of that day: 
that when such deliverv was so completed defendant was 
not present, and could not be found at his said place 
of business, to make payment for said highwines, and he 
did not pay for the same; that it was then so late in the 
day that plaintiffs’ agents, who had charge of the deliv- 


ery of said highwines, could not on that dav cause said 
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fendant thereby fraudulently invested said bank with a 
lien and claim on said highwines for the amount of said 
drafts, not only as ayainst the defendant, but also as 
against plaintiffs, notwithstanding defendant had not paid 
plaintiffs for said highwines; all of which was contrived 
and done by defendant, with intent to, and the defendant 
thereby did, obtain said highwines without payment 
therefor, as required by said contract, and thus cheat and 
defraud the plaintiffs in the premises; that after defend- 
ant had so obtained and disposed ot said highwines, he 
neglected to pay plaintiffs for said highwines, as required 
by said contract; and so pla:nufis in fact say, that said 
debt in the declaration men'ioned, and sought to be re- 
covered in this suit, was created by the fraud of said de- 
fendant, and is, by the act of Congress in that behalf, 
excepted from the operation of said supposed discharge 
in bankruptcy in said pleas mentioned; ready to verify, 
etc. 

Replications were filed to the sixth and seventh 
pleas, to the effect that they did not propose to nor re- 
ceive either of said sums as a compromise, and in satts- 
faction of their claim, as alleged; and that they did not 
cause said 100 barrels of highwines to be replevied and 
obtain possession thereot, etc, as alleged. 

To these replic itions th defendant rejoined as follows 
{ Abet.,. #2, 22): 

To the first replication to the second and third pleas, 
and each of them, which plaintuffs are ready to verify by 
the record, etc.. the defendant doth the hke. 

To the second replication to the second and third pleas, 
the defendant Savs, etc... tne supposed debt was not cre- 
ated by the fraud of the defendant, as alleged in said 


replication, and concludes to the countrv. etc. 
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To the third replication to the second and third pleas, 
the defendant says plaintiffs ought not, by reason of any- 
thing in that replication alleged, to have their supposed 
claim excepted from the operation of the discharge in 
bankruptcy, because he says that the debt, if any ever 
existed, was not created by the fraud of the defendant, r 


etc... and concludes to the country. etc. 


Demurrers were filed to the fourth, fifth, eaghth and 
ninth pleas, and sustained by the court. and exceptions 


taken. 


The trial of this cause commenced on May 16, 1887, 
before the Hon. Kirk Hawes and a jury, and the plaint- 
iffs, without objection, offered in evidence the (Abst., 
20-26) athdavit, declaration, pleas and judgment of the 
Superior court of Cook county, as the same = ap- 


peal m a transcript from. the Supreme court of 


Ilinois, in the aforementioned replevin suit commenced 
by Phillips & Carmichael against the Michigan Central 
Railroad Company, and appealed to the Supreme court 
In this aflidavit for the replevin of the fifty barrels fur- 
nished by Conklin, made by one of the firm of Phillips 
& Carmichael, on July Ig, 1570, the athant states 
( Abst.. 20}, that Robert Mon &W Co (the detendants In 
error) * are the owners of ° the fifty barrels; that Phillips 
& Carmichael “are the agents of said Robert Moir & 
“Co., and as such are lawtully entitled to the possession 
” thereof,” eic. The dec laration 1s In the usual form, and 
=" 


the pleas are as follows 

ist. Von cepit. 2d. Non detinet. 3d. Property 
in one J.C. Conklin. — 4tl (Abst., 23.) Property in 
National Bank of Commerce. 5th. Property in Na- 


tional Bank of (C‘ommerce, * as security for mone, loaned 


‘upon said coods and chattels as pledges for the repay- 


21 


‘ment of the same,” etc. (The 3d, 4th and 5th above 
pleas are in the replications referred to as being num- 
bered Sth, 6th and 7th, caused undoubtedly by the filing 
of the pleas of non cepit and non detinet twice.) The 
replevin case was tried by the court, without a jury, on 
May 3, 1871, and the court found (Abst., 26) the de- 
fendant guilty and rendered judgment, that plaintiffs have 
and retain the property replevied, and recover their 
costs, and the damages assessed at one cent, and the de- 
fendant appealed. 

It was admitted that the original files in this replevin 
suit were destroyed in the great fire, and _ plaintiffs 
therein, the defendants in error herein, proved that the 
bill of exceptions, and a claimed original of the paper 
sued on here was introduced in evidence in that case, and 
that both were destroyed in said tire. They then proved 
that Thomas S. Phillips and George S. Carmichael, two 
members of the firm of Phillips & Carmichael, and the 
plaintiffs in that replevin suit, were examined as witnesses, 
and are now both deceased. 

Messrs. Otis, Horton and Goudy, witnesses for the 
plaintiffs in this action in said Superior court of Cook 
county, testified that they were each engaged as attor- 
neys in said replevin suit, and remembered substantially 
the evidence of said Phillips and said Carmichael, as 
given in that replevin suit, and that the bill of exceptions 
as prepared therein was correct; and then the plaintiffs 
offered to read in evidence in this case, what purports to 
be their testimony in that replevin suit, appearing in a 
transcript of the same, made by the clerk of the Sv- 
preme court from the record filed in that court; to which 
counsel for defendant Ames objected, on the grounds 


that the testimonv was taken ina suit between different 


ss 


“ 


. ’ 
which was admitted to have been done). and the prose- 


cution of the replevin suit to jadgment, could only be and 
Was, upon the theory of a disathrmance or rescission, o1 
both, of the sale of the highwines to Ames, or upon the 


leval delivery. and that 


— 


theorv of a non-delivery. or non 


the highwines was still their property after the attempted 
delive ry, cas Wie li as b tore; Was an election between in- 
consistent and antagonistic remedies, and it does not con- 
cern Ames as to what action was had in the Supreme 
court. ‘The court overruled the objection, and exception 
was taken. 

The plaintitts, Moir & Co., oftered in evidence the 


record of the judgment tn t 


he replevin suit in the Supe- 


rior court, rendered after its reversal in the Supreme 
court and in accordance with tts decision, and on July 2. 
1872, from which tt ippears Abst., 34} that the court 
found all ot the issues for plaintiffs, except the one 


made Nv the fifth pred, ona tnat Wiis that the property 
! ’ } , ' ‘f } . r ‘ } : ° ' 
and right to the possession Was In tre National bank ot 


Commerce *“ as pledges to secure the repayment of money 


} ] | 7 , | } » a .e 

ioaned upon the same, Voicnh hndang and judgment, 
+ by _— reyta? : 7 . \ ’ leur } ‘ : | ; ‘ 
he plain ff in error. Nes, med and now claims, was 
in admucdication that the f4lé/e na ownership was in Moir 


& Co., subject to the hen of the bank. 

The plaintitts, Moir & Co., were allowed, notwithstand- 
Be deten lant s object ms <il d exceptions, to show that 
the defendant, Ames, after the 100 barrels of highwines 
came into his possession, consigned the same to a party 
in New York, procured bills of lading trom the railway 
com AT . and LT ia he a tne Sar to drafts made by Ames 
on the consignee, and had same discounted by the Na- 
tional Bank of Commerce, and then checked out the pro- 


ceeds of same. Plaintiffs claimed that same was admussi- 
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ble, for the purpose ol show ing such fraud, as would pre- 
vent defendant from receiving the benefit of his discharge 
in bankruptcy, whilst defendant claimed, and _ insisted, 
that none of that kind of evidence was admissible tor any 
such purpose, or for any purpose in this case; that the 
language, a “debt created by fraud,” as used in the bank- 
rupl act. does not apply ti in such fucts as plaintiffs 
otter to prove; that the debt sued on in this action 1s a 
debt created by a claimed written contract; that plaintiffs 
have dec lare d cis Upon a wriiten contract, and were CoMm- 
pelled to do so, on account of the statute of limitations, 
and they must prove that the debt was created by a writ- 
ten contract. and this being the law. how wasit. the debt. 
created by trauc. when there 1s no pretense that there 
was any fraud at the time of the making of this contract, 
if it is One, and none of the facts desired Lo be proven CAe 
isted until @//er the debt was created, and if fraudulent 
at all, could only apply to an evasion of payment of a 
debt previously created 

Independent of the questions and issues made in the 
State courts, the only ones requiring consideration here 


are as follows. viz: 


First Were anv of th > ACTS cl imed to have been 
committed bv the plaintiff in error. Ames. after the 
delivery of the hiehbwuines at his place business. and for 


the most part. 1f not a 


as he insists, upon the next: dav. 


proper evidence, or any evidence, to show that the debt, 


- 


if any there is, was crev/ed by fraud, within the meaning 


of the bankrupt act? 
Second. Love 1 if all the evideni eC Was admissible. does 
it show such fraud as should bar Ames from receiving 


the benetit of his discharge in bankruptcy: 


4 


Third. Did the state court err in the refusing or the 
siving of instructions relating to the foregoing issues? 
The court excluded from the jury, but allowed to go 
into the record, a transcript of the pleadings, etc., of a 
sult commenced In assumpsit, common counts, by Robert 
Moir & Co., against their agents, said Phillips & Car- 
michael, commenced in the Circuit court of Cook county, 
for the November term, £870, to recover the money 
received, viz: as appears in copy of account sued on, 
endorsed on the declaration (Rec., 312), viz: 
- Phillips & Carmichael, 
“To R. Moir & Co.., Dr. 
+ July, 1570. ‘To Money received of H. H. 
‘Shufeldt for one hundred 
‘barrels of highwines of ours 
© go8e (ROU «ss seen ‘SP 100 OO 


- C‘redited by commissions : LOO 00” 


A verdict was rendered for the plaintiffs, Moir & Co., 
and against the defendant, Ames; exception taken, 
motions for new trial, and in arrest of judgment, made 
and overruled, and exceptions taken to each, and judg- 
ment rendered on June 18, 1887, for the amount of the 
verdict, viz.: $10,634.10, and the defendant, Ames, 
appealed to the Appellate court, where said judgment 
was aflirmed, and then an appeal was taken to the Su- 
preme court of the State of Illinois, where it was lkewise 
affirmed. 

Counsel for plainuff in error claimed in the state 
courts, and now claim in thts court, that the shipment 
and consignment of the 100 barrels of highwines, and the 
discount of the drafts, was done without any intention to 


defraud any one, but in the usual and regular course of 


ASSIGNMENT OF ERROR 


5 | > . 197-199. } 


And now comes sa Wilson Ames. pla tiff in error in 
the above entitled cause. by John G. Reid and William 
li. Barnum. bis attornevs. and says that, in the record 


ind proceedings atoresaid, there 1s manifest error in this, 
tO Wl 

First. The Supreme court of the State of Ihnots erred. 

1) holding and decidineg | t| we Sune rior cour;rt ot ( ook 

} 1 

county, in said state, where said cause was originally com- 

rte ~* 1] , levait ti A. total 

menced and tried, did not crr in admitting upon such tria 

om 
the evidence admitted by said Superior court on the part 


of the nia ntitts therein, the defendants in error herein, to 


, 


sustain their re t . iat the debt sued for, and the 

only cause of action, was cre ated by ir hud. and he nee the 

cl schnarg nm DANKTrUDL vit ile I by the cl fendant there 
‘ 


he plaintiff in error herein, was not a discharge of o1 
bar to such action, and in overruling the objections of the 
present plainuff in error to the admission of said evidence 

Nerond The Supre me court of the State of Illinots 
erred, in holding and deciding that said Superior court of 
Cook county did not commit error in refusing upon the 
trial to admit proper evidence offered by the defendant 
therein, and plaintiff in error herein, to sus‘ain his rejoin- 
ders to the replications mentioned in the first assignment! 
of error herein, to wit: that the debt (if any there was) 
sued for, and the only cause of action, was not created by 
fraud within the meaning and intent of the act of Con- 


that behalf, and that his discharge in bankruptcy 


’ . . ’ ’ - | 
plead dl Dy nim Was a compiete cetense to and discharge 


of suc h deb’ or cause of action. 
Lhird. Vhe Supreme court of the State of Ilmots 
erred, in holding and deciding that the said Superior court 


: er oe 
of Cook county did not Commit error 1n the civing LO the 


tad | ' | ; , 
jury on behalt cr the plainufis irein., Getendants in erro! 


,? ; _s -» ‘ t+ . ] ; 
herein, certain written instructions relating to what 1s 
traud in the creation ot a debt, within the meaning and 


® ’ ‘4 > ) , ‘ | . 1] 
intent of the United States Bankrupt Ac such as will 


+. 


, ’ . | , 
aueprive one or the benett Ol a discharae under Sala Act. 
_ 


_ ‘ ‘ ‘ ' .\ iy ; ol s? - 
ind aisO relating to the evi ce produced and admitted 
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of action, was created by fraud within the meaning and 
intent of the Bankrupt Act of the United States in that 
behalf, was sufficient and proper to sustain the verdict of 
the jury upon such issue, and that said Superior court did 
not commit error in overruling the motion for a new trial, 
in which was specially assigned, as causes therefor, the 
errors of said Superior court in its rulings upon the ad- 
mission and exclusion of evidence upon said issue relating 
to the said discharge in bankruptcy, and as to whether 
the debt sued for was created by fraud or not, and as to 
its giving and refusing to give instructions, upon said 
bankruptcy issue, and did not commit error in rendering 
judgment thereon against the present plaintiff in error, 
and thus depriving him of the benefit of his discharge in 
bankruptcy, pleaded by him in discharge of the debt, and 
only cause of action, sued for. 

Sixth. The Supreme court of the State of Illinois 
erred, in holding and deciding that said Superior court of 
Cook county properly refused to give to the jury cer- 
tain insiructions asked for by the defendant therein, and 
plaintiff in error herein, relating to the issue made by the 
pleadings and the evidence produced on the trial in regard 
thereto, as to whether such defendant therein was en- 
to receive the benetit of his discharge in bankruptcy 
is pleaded by him. 

Seventh. The Supreme court of the State of Illinois 
erred, in affirming the decision and judgment of the Ap 


pellat court of the Kirst district of the State of [liinots. 


wherein said bank: uptcy question was a direct issue. 
] ‘ + > te ] 1 . 4 : 
which latter court athrmed the pr ceedings and judgment 


of said Sup rior court of Cook countv. 
Kighth. That the testimony produced and admitted 


upon the trial of said cause in said Superior court of Cook 


te oy ra | Poe ar 


Pik, VERDICT AND JUDGMENT ARE CONTRARY TOLAW AND 


ritk ENIDENCE, AND THE SUPREME COURT OF THE STATI 


: OF ILLINOIS ERRED IN AFFIRMING SAME. 
¥ ! + Fraud.” in U. S. Bankrupt Act, defined, et 
weCc. 5,417, s. tat. Bankrupt Act. 
Ei Veal v. Clark, 95 U.S. (5th Otto), 704 
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THE SUPREME COURT OF THE STATE OF ILLINOIS ERRED 
IN DECIDING ‘THAT riil SUPERIOR COURT OF COOK 
COUNTY, IN SAID STATE, DID NOT ERR IN ADMITTING 
LCPON THE TRIAL THE EVIDENCE ADMITTED BY SAID 
COURT TO SUSTAIN THE REPLICATIONS TO THE PLEAS 


OF DISCHARGE IN BANKRUPTCY. 
Authorities cited under the first assignment, and chiefly 


under the subdivision (4) 


IT] 


rik SUPREME COURT OF ILLINOIS ERRED IN SUSTAINING 
rHk RULINGS O] TH LOWER COURTS, IN RESPECT 
TO Tk GIVING AND REFUSAI O} INSTRUCTIONS RE- 


LATING TO THE BANKRUPTCY. ISSUE. 


a.) Instructions given for defendants in error. 


(4.) Instruction given by the trial court of its own 
motion, 

(c.) Refusal of instructions asked by plaintiff in 
error. 


Authorities cited under the first assignment. 


THE VERDICT AND JUDGMENT ARE CONTRARY TO LAW 
AND THE EVIDENCE, AND THE SUPREME COURT OF THE 


STATE OF ILLINOIS ERRED IN AFFIRMING THE SAME. 


First. The discharge in bankruptcy was a bar to the 
action. Even if there was a contract, as claimed by 
defendants in error, and as was held by the State Su- 
preme court, and they were not debarred from commenc- 
ing this action, either by their conduct or by lapse of 
time, whatever remedy they might otherwise have had, 
was, by the discharge in bankruptcy, completely barred. 
It is admitted that this discharge in bankruptcy 1s a good 
defense, unless the facts warrant an exemption from its 
benefit. The second and third pleas (Abst., 8, 9) are 
discharge in bankruptcy, to which are filed replications 
(Abst., 10, 11, 12) that the debt was created by the fraud 
of Ames, and is, therefore, excepted from its operation. 
The second and third replications were each demurrable, 
but rejoinders were filed denying that the debt, if any, 
was created by fraud, and this was a distinct issue be- 


tween the parties in each and all of the State courts. 
Section 5,117 of the bankrupt act is as follows: ‘“ No 
“ debt created by the fraud or embezzlement of the bank- 
“rupt, or by his defaleation as a public officer, or while 
‘acting in any hduciary character, shall be discharged by 
“6 proceedings in bankruptcy.” 
For a time after the passage of the bankrupt act, the 


above section was variously construed by the state and 


ww 
+t 


United States District courts, some holding one way and 
some another, as to what was meant by the word “ fraud ” 
as used therein, until its meaning was finally defined by 
this court, and its decision was that it means positive 
fraud, or fraud in fact, involving moral turpitude or in- 
tentional wrong, and not implied fraud, or fraud in law. 
iVeal v. Clark, 95 U.S. (5th Otto), 704. 


We confidently claim and insist, that there is not the 
slightest evidence in the whole record of any fraud of that 
nature in the creation of the debt, and we further claimed 
upon the trial and took the proper exceptions, and insisted 
upon the same both in the Appellate court and the Supreme 
court of the State of Illinois, that each and every act of Ames 
offered and admitted as tending to show fraud, was inad- 
missible, because the same happened subsequent to the crea- 
tion of the debt, and if fraudulent in any view, could only 
be such as to the evasion of payment of a debt previously 
created. All the evidence relating to the shipment of 
the highwines, the discount of the drafts, the giving of 
the check to Barnes Brothers, was objected to upon this 
ground and exceptions taken (Abst., 30, 42, 55 and 
others); and the plaintiff in error also (Instructions Nos. 
IO, II, 12, 13, Abst., [Og; see also Nos. 7 & Abst.. 
168) asked for instructions upon this point, which the 
court refused to give, and the State Supreme court held 
that there was no error therein. 

There is no claim or pretense that Ames was guilty of 
any fraud of any nature at the time of the making of a 
contract for the highwines, whether it was an oral one for 
200 barrels, as we claim, or the supposed one declared 
on. This paper is dated June 9, 1870, and the wines 


were delivered on July 18th, and there is not one word 


ht 
37 
ot ey idence and wc helheve no claim made. that Ames 


was guilty of any fraudulent act o1 pretense, until after 
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In const: uing the above section of the Bank rupt act. 
we will give our views of what is meant by the words 
‘created and “debt.” as used therein. There can be 
no debt without a contract of some kind, either express 
or implied, and if there 1s an express one it must create 
the debt, and so, if the paper declared on 1s a written 
contract, as claimed, and, as the State Supreme court held 
in this case, it must creafe the debt, if any, in this action 
The first definition of the word “create,” as given by 
Webster. Is “To bring Into being; to form out of noth- 
“ing: to cause: to exist.” If the paper sued on brought 
the debt into being, or caused it to exist, it certainly was 
its origin, and the debt was its creation. If not, what 


was’ [here can be nodebt withoutacreditor. and whatever 


creates a ¢ reditol must hkewise create a debt. Douvie r 
detines a creditor—-—and it is his only detinition, as “He 


“ who has a ht to require the fulfillment of an obliga 


rig 
‘“ tion or contract,” and hence, if the paper sued on was 
a valid written contract, as the State Supreme court has 
decided that it was, it was so at its date, June 9, 1870, 
and on that day Moir & ¢ ‘company became creditors of 
Ames, because they then and thereby acquired the right 
to require its fulfillment. The debt at that time was not 
due, nor was its exact amount determined, vet, 1f Moir 
& Company by the contract became creditors, 1! certainly 
created the debt; there was thereby created an obliga- 
tion, of which the binding force was complete and per- 
fect, but of which the performance or payment could not 
be required until some future period, and this brings it 


within the definition of a ** debhifui: ain presenti solvendum 


,_~ 


J é 


“in futuro.” The word “debt,” as used in text-books, 
is usually treated co nomine, and as it relates to the action 
of debt, and thus points out the distinction between that 
form of action and assumpsit, or covenant, and to come 
within the definition of “debt.” for that form of action. 
a certain specified sum would have to be due, and even 
within this definition, it would have to be created by a 
contract. “Create,” as applied to a debt, is synonymous 


with the term “contract.” 


In Fisher v. Consequc, 2 Washington, C. C., Rep., 
382, it was held that “to constitute such a debt as may 
‘be pursued by foreign attachment under the law of 
* Pennsylvania, ‘te demand must artse under a contract, 
“ 2zithont which no debt can be created”: and in its discus- 
sion of what is a “ debt,” the court say, page 335: 

“A promise, whether express or implied, to pay as 
‘+ much as certain goods or labor are worth,” etc., “ creates, 
‘in common parlance, @ de//; and the person entitled to 
‘performance does not speak of his claim, as for dam- 
“ages, but for a debt, to the amount which he considers 


‘“ himself entitled to.” 


If the “debt” claimed in this action, did not arise from 

have its origin in—was not created by, the contract de- 
clared on, then Moir & Co. had no cause of action, for 
they declared upon that, and no other. The non-pay- 
ment did not create the debt, as payments are applied on 
and to discharge a debt already created. If the delivery 
created the debt, it was created before 6 o’clock Pp. mM. of 
July r5th. The delivery had its origin in, or was caused 
by, the contract, and hence the contract created the de- 
livery. If it was a binding contract, there could be a 
debt, within any definition of that word, without any de- 


livery, as, for instance, if Ames had refused to accept the 


a es 


goods; therefore, 1: follows that delivery is not a neces- 
sary essential to the creation of a debt. 

In Bump on Fraud. Con. (3d Ed.), page 507, in treat- 
ing of “ who are creditors,” it is stated: 

“It may be laid down as a general rule, that all claims 
‘which arise from contract, are in force from the date 
‘of the agreement. The /rubility dates from that time, 
“although no demand accrues until a subsequent date.” 

In Choteau v. ones et al, 11 Ill., 318, the court held 


and sav: 


“The relation of debtor and creditor between principal 
‘‘and surety, so as to entitle the latter to avoid a volun- 
“tary conveyance made by the former, commences at the 
‘date of the obligation by which the surety becomes 
‘bound, and not from the time he makes payment.” 

If, as seems to be the law. the relation of debtor and 
creditor was created by the contract, the fraud that would 
defeat the discharge in bankruptcy, must have been 
practiced at as early a date as that of the contract, and 
evidence of fraud at a later date would not be ad- 
missible. 

In Blumenstiel on Bankruptcy, in treating of the above 


section, it 18 stated, page 540: 


“« The mnception of the debt must be fraudulent,” and 
cites U.S. v. Rob Roy, 13 Bank. Reg., 235. In this case, 
the government had seized a vessel for violation of law, 
and the owner went into court and gave a forthcoming 
bond, and unsuccessfully contested the right of seizure, 
and afterwards judgment was rendered against him and 
his sureties. In an action upon such bond he plead his 
discharge in bankruptcy, and it was replied that the debt 


was created by fraud, and the court held it was not, say- 


39 


ing, page 236: “ Now, the appearance of the claimant, 
‘and his binding his property, are the transactions on 
‘which the present suit is based. They cannot be re- 
“garded as fraudulent. * * * It is said that in 
“making his defense, the claimant used the evidence of 
‘false witnesses, and swore falsely himself. * * * 
“ But it is not a fraud by which ¢he debt or obligation 
« was created.” ‘The court here treat “ debt” as synony- 
mous with “ obligation,” and as having been created by 
the bond, as we say, the debt or obligation was created 
by the contract. Now, that bond from its character was, 
as it must have been, a conditional one; it was not cer- 
tain that any sum would ever be due or recoverable upon 
it, and the court say that it created the debt. 

That the construction of this section for which we con- 
tend is the correct one, clearly appears from another sec- 
tion of same act, viz: Section 5,118, which is as follows: 
‘No discharge shall release, discharge or affect any per- 
“son “rable for the same ded/ for or with the bankrupt, 
“either as partner, joint con/ractor, endorser, surety, or 
“ otherwise.” Now, if it had meant merely a debt, of 
the nature and kind that counsel for defendants in error 
will con'end, viz: one of a fixed sum, and due, how easy 
it would have been to have said, “ others liable for same 
+ debt shall not be released,” without specifying partners, 
joint contractors, ‘etc.; it clearly means a liability on a 
contract, etc., and even a contingent one. 

In Fones & Cullan vy. Knox, 8 Bank. Reg., 559, the 
court held that, if at the time of the commencement of 
the bankruptcy proceedings, the debtor was surety on a 
bond of a guardian, his discharge released him from 
liability for any default of the principal, although the fact 
of such default was not determined until after such dis- 
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‘within this section as created bv fraud. the fraud. must 


: he the ‘ le found ition of the claim. and th z= 2 debt 1s 


‘not created by fraud, if it grows out of a contract, into 


. ‘which the party was not induced by fraud to enter; that 
‘such a claim cannot be said to be created by fraud, 
~~ . 
‘particularly, after the claimant has elected to sue in 
‘contract, etc., and cite 
Palmer v. Preston, supra. 
Warner v. Cronkhite, [3 Bank Reg., §2 
In Shwmann v. Strauss, 10 Bank. Reg., 300, the court 
held that where the original debt arises in contract, and 
the fraud is but an incident on the debt. and not its 
creative power, it will be discharged in bankruptcy. 
Prerce v. Ship pee, 90 Ill.. }7 2, Was assumpsit to recovel 
money, Which plaintiff had advanced to defendants to 
. purchase corn on their joint account, and which it was 
claimed defendants had wrongtully appropri! ited to their 
own use. Discharge in bankruptcy was pleaded, and 
fraud, etc., was replied, ind the court Say, page 374 
This record contains no evidence which would warrant 
‘the jury in finding that the debt was crezled by traud 
So far as is shown, the money was obtained in good 
‘faith.” Page 37° “So far as the evidence shows, the 
‘only default of the defendants arises from the tact that 
‘they tailed to pay ove! to the plamtft one-half of the 
monev: * * *® jt is a mere breach of contract.” 
T Judge Dai VIVIOND. 747 Ve \\ iiiams and NI. Pheeter. II 


Bank. Reg., 145, in speaking of this section, said, ** shall 
‘not affect debts, * * * which have their erzgi in 
‘fraud.” thus defining “create” to mean the origin, and 
ne result Defen lants m error claim that the, had 


i lien. and if this is so. thev had it on the 18th wher 
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page 632 say, they mean * voluntarily incurring a legal 
‘habilty to pay. * * * \ debt, payable in the future, 
‘is obviously no less a debt than if payab.e presently: 
‘and a debt payable upon a contingency, as upon the 
‘happening of some event, such as the rendering of serv- 
‘ices, or fhe delivery of property, etc., is some kind of a 
. cle bt. and t! erefore within the prohibition. If a contract 
‘or undertaking contemplates, in any contingency to pay 
‘when the contingency occurs, the lability is absolute 

“the debt exists—and it differs from a present unqualified 
‘promise to pay, only in the manner by w hich the in- 
‘debtedness was incurred.” In that case it was con- 
tended that there was no debt, and the court Say, page 
3, “ if it incurrs any lability thereby,it must mamfesi]y 
‘mean, either absolutely or contingently, a debt.” The 
same question came again before the same court in Law 
v. People, O7 Hl.. zo, and it was held that certificates 
issued to procure temporary loans, created an indebted- 
ness, and the court s a pred ioe aa¢ ” The lramers ol the 
‘article could not have used the term inthe sense that the 


must be due. to be indebtedness. as that 1s not the 


SUT) 
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'% ‘ ° ee ) . ‘ 
~ecnerally Fecelve d mean ne ot the word. age 49° 
‘They (the certificates ) propose to bind the city, and if 


it was not for the prohibition, the citv could be sued on 


a. § 4 —— 9 
thnemand a recover\ h ii. DeCAaUuse He Y aie de fs 
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In /?rince v. Cily of Zuincy, LOS [ll., 138, the court re- 
iftirmed is construction, and held that when a munict- 
prality shall have reached the lim pres ribed, it cannot 
make _ any contract W her by ant indebtedness Is ¢ reated. 
This was an action of assumpsit based upon a special con 
ract with the oc V; and it was held that the contract cre 
} 


“— ; , ' , 
a'ed an indevdtedness in another case willl same tite 
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It cannot be said that the indebted- 

not come into being until the work was com- 
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* ress did 
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be compelled to do so if the work shouid be done 
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ccord rig to the contract - The court in this case FC- 
wed the doetrine, held in Cr/y of Springfield v. Ed- 
ds, supra. The paper declared on was executed 
Wet ks bef re there Is Th claim rh fraud was committed, 


bt was created by // at its date, and dis harg a 


in bank Up rte \. 
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ery, determined not to pay for them, it would not amount 
to any more or be a different kind of a fraud than in the 
above cases; and, in fact, would be only a fraud in the 
attempt to evade payment of a debt already created 
There was no more fraud in this case, even if the facts 
are as Moir & Co. claim, than there ts in the concealment 
of property by any debtor so that 1 cannot be attached. 
Suppose Ames had, on the night of the rSth, emptied 
the contents of these LOO barrels Into a Val, with other 
highwines, for the purpose of rectifying the same, would 
that have been fraudulent? 15 reason ot their being 
mingled w th other highwines, they could not have been 
replevied, and would this of itself make the act a fraud? 


In Cronan v. Cotting, 104 Mass., 247, plaintiff had 
delivered accepted bills of exchange to the defendant, 
with instructions to collect same, and apply so much of 
the proceeds as was necessary to pay a debt of the 
plaintiff to an estate, of which the defendant was admin- 
istrator. This suit was to recover the balance which 


defendant had appropriated, and detendant plead his dis- 


a" 


charge in bankruptcy, and plaintiff replied, fraud. 

The court say, p. 2 — = ‘The debt in this case arose 
‘exclusively out of a single transaction between the par- 
‘ties. J/s creation involves no element other than of con- 
‘tract. * * * The only default consisted in the non- 
‘payment of the balance due to the plaintiff after 
‘satisfying the purpose of the pledge.. The debt did not 
he result from, Aut preceded lhat default.” Page 2 15: [tf 


‘1s simply a dcht by contract. like anv other which resu'ts 
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‘from the rightful possession of money that belongs to 
‘another.’ In the case at bar, there is no evidence that 
Ames resorted to any trick. or artifice. to obtain the pos- 


session of the goods, and the replications do not allege 
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Morris v. Tillson, 81 Ml., 607. 
Bowden v. Bowden, 75 lil. 143 
Mey v. Gulliman, 105 Ill., 285. 


The evidence of Ames was (Abst., 118, 125), that he 
justly owed this debt, and more, to Barnes Bros., and 
there is not one word of evidence to the contrary. This 
leaves only the act of shipping the goods before they had 
been paid for, from which any fraud can be presumed, 
and although such act had nothing to do with the creation 
of the debt, we will show that such act was perfectly 
honest, and done in the usual course of business. We 
submit that the evidence wholly fails, even if all the facts 
were as claimed by defendants in error, to show any fraud 
of the nature and kind intended by this section of the 
Bankrupt act. No act of Ames was fraudulent of itself, 
no false representation was made, no trick or artifice was 
prac ticed to rel possess'on of the goods, and there is not 
one word of evidence in the whole record of any act of 
positive, actual fraud, and if all was admissible, and could 
be carried by relation back to the creation of the debt, at 
most, there would be only constructive fraud arising from 
i breach of duty, and this ts not sufficient to defeat the 
operation of the discharge 

We will now discuss the evidence, and show that it 
wholly failed to sustain the replications of fraud, even if the 
lestimony was admissible, and could relate back to the 
creation of the debt. The actual facts appear in the testi- 
mony of Ames, and there is hardly one word of testimony 
anvwhere to discredit .same. Ames, for past eleven years 
prior to the trial (Abst., 107), had been the treasurer of 


the Phenix Distilling Company, at Chicayo, and for the 


years intervening between his suspension, in 1870, and 


the organization of that company, he (Abst., 132, 133) 


was traveline for Dickinson. Leach & Co.. a firm en- 


is 
gaged in the distilling business at Chicago; previous to 
the making of the contract with Moir & Co. he had been 
a member of a firm and firms engaged in the wholesale 
distilling business, to which he succeeded; he was then, 
and ever since has been, a member of the Chicago Board 
of Trade; at the date of this contract (Abst., 110, TIT) 
he was solvent, worth more than $10,000, perhaps twice 
that, and so continued solvent up to the time of the levy 
of the execution on the morning of July roth, the day after 
the a leged delivery of the highwines;: as testified by 
Maynard, cashier of the bank ( Abst., 57), his credit was 
good at that time, he had the reputation of being a solvent 
man, a successful business man. Phillips testified (Abst., 
(61) that he made inquiries and the informition was fa- 
vorable; “never heard, prior to the rgth of July (1870), 
‘anything affecting the credit or standing of Ames’ 
made these inquiries (Abst., 163) on the 18th of July, of 
Wallace, Merrill and Lawrence, and the information was 
favorable to Ames, all considered him good, and they 
were delivering wines to him. 

All of this testimony shows that Ames, previous to 
and at the time of his suspension, had a good reputation 
as a business man among business men and members of 
the board of trade: that he was successful and solvent, 
and the business connections formed by him within six 
months after his suspension, and from thence on contin- 
ously to the present time, all show. conclusively that his 
reputation 1s a reputable one, and that his suspension or 
failure was not considered a traudulent one, and his 
reputation in the business community was not thereby im- 


paired. [lis standing and reputation, both then and now, 


— 


—" 


rebut any presumption of any fraud in a business transac- 
tion. This, in connection with his failure to deny under 
oath the execution of the paper declared on, when it was 
almost an absolute certainty that if he did so its execution 
could not be proved, and Moir & Co. would fail in their 
action, should give greal weight to the evidence of Ames: 
and in considering the question of fraud in this transac- 
tion, the rule should be observed and strictly applied, that 
where two motives, one lawful and the other unlawful. 
are presented, it will be assumed, in the absence of satis- 
factory evidence to the contrary, that the lawful motive 
controlled. Fraud, of the kind and nature intended by 
the Bankrupt act, means actual, positive fraud, and such 
fraud cannot exist, without an unlawful intention, and in 
the case at bar the evidence of an unlawful intention 
should be of the most satisfactory nature, to overcome 
the presumption of honesty and fair dealing of a man of 
the business reputation and standing, then and now sus- 
tained by Ames in the business community, and slight 
evidence or presumptions should not be allowed to de- 
stroy his character and reputation the capital, more 


than money. to a business man. 


Ames details the facts as to this transaction. and as t 
his mode of conducting his business, which was in ac- 
cordance wtih the custom of those in the same line oft 


business, and it 1s substantially as follows: 


In June, 1870 (Abst., 108), he was engaged in the 
wholesale liquor business on River street, in Chicago, 
and so had been, either alone or in connection with other 
firms, for about two vears previous; that on the board ot 
trade he made an agreement with Moir to take 200 bar- 
rels of wines at $1.07 per gallon; that (Abst., rt1) at 


the time he made this contract he was solvent, worth 


negli = 8 = 
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more than $10.000. twice that. he presumes; that he con- 
tinued solvent up to the levy of the execution: that dur- 


ing the same month of June he made other contracts and 


purchases of highwines, and received other highwines: 


that during the month of July, up to and including the 
iSth, he was receiving and delivering out highwines: 
was (Abst., 111) “doing it right along”; that on the 


ig 


rt 
tSth and roth of July he had more than another hundred 
barrels on hand (Abst., tri) * the floor was full”; was 
shipping every few days; that previous to this he had 
made arrangements with a party in New York to receive 
consignments and make advances on same (Abst., 12): 
that just previous to this time he hal been in the habit 
of consigning highwines to this party, making drafts and 
attaching them to bills of lading, and having them dis- 
counted; that he went to New York for the express pur- 
pose of making an arrangement to have the wines car- 
ried in New York, and not carried here, because he 
needed money, and the rate of interest was but seven per 
cent. there, whilst it was ten per cent. here; there was a 
big saving of cost in having them carried in New York, 
and east was the market for that kind of goods: there 
was ten barrels of that class of goods there to one here; 
there was a little difference also in insurance ( Abst., 112 

the largest houses here had sent theirs on there. and I 
followed after their tracks: the largest house here, I] knew 
had several thousand barrels shipped there tor that very 


purpre Se, 


Ames was asked if he knew of instances where goods 
had been delivered to the buyer and shipped off pre- 
vious to paying for them, and upon objection being made, 
the court said (Abst., 113): “If it was the custom 


‘among dealers to purchase goods and have then im- 


' - 


cst 
St 


“immediately shipped east, I think that would throw 
‘some light upon the quesuon of whether he acted 
‘fraudulently, as the plaintiffs claim, in sending off these 
goods immediately. He may state it, but I do not 
‘think a single instance is sutlicient,” and witness an- 
swered: “/ kuow that to be the usual practice.” Not 
one witness testifies that such was not the custom and 
practice, and, on the contrary, he is corroborated in this 
by Lynch, a witness for the defendants in error, and the 


one from whom they bought fifty barrels of the high- 


‘(fF 
b a ) 
wines in controversy. Lynch, after testifying ( Abst., 37) 
that he had shipped goods and drawn drafts against them, 


get the ad- 


and that a practice then prevailed, in order to g 


vantage of cheap insurance and cheap interest, and to 
take advantage of any rise in the market, large consign- 
ments were made east that year by those engaged in 
—_ their business, was asked ( Abst., 37): 

*Q. Wasn't it frequently the case, in your experience, 
“that the goods you would buy, or persons would buy, 
“for the purpose of shipping and selling again, would be 
‘directed, not to the place of the buyer, but to the depot 
‘to which thev were to goto be consigned abroad?” and 


answered: *“ Yes, sir; I often got those instructions.” 
Hle was further asked: “ ay In this case, were you not 
“appled to by Phillips & Carmichael to have these very 
‘liquors delivered at some other place, or by Mr. Ames. 
“to have these very liquors delivered at some other place 
“than his placer A. If Philips & Carmichael should 
” buy these goods from me, and then / gel an order from 
“ Mr. Ames to ship those goods to New York, or any 
“other place, I should have done so. Q. Would there 
“have been anything suspicious or unusual in the course 


‘of business to have it done that wav? A. No, sir 
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«“Q. It would save handling the goods twicer A. Yes, 
“oir,” 

Ames testified (Abst., 115). that: * At the time I told 
‘them (Phillips & Carmichael), to deliver it all, I said, 
‘¢ deliver them to the Michigan Central road,’ ” and on 
the eve of the 18th, he met Phillips and Carmichael on 
the street, and ( Abst., 114, 115), asked them “ why didn’t 
“you deliver them to the Michigan Central road, as I 
“told your” which would be a singular question if he was 
meditating fraud. 

No one denies this, and Lynch, witness for Moir & 
Co., a disinterested one, and a distiller then and now, and 
familiar with the custom, says that he has frequently de- 
livered goods directly to the depot, and he says further 
(Abst., 40), that his sales are cash on delivery; always 
sold highwines for cash, and (Abst., 39, 40) “ may not 
“send the coupon or bill likely for three or four days, or 
“likely tive days.” Again (Abst., 38): 

“Q.. You would send your bills the next morning, as 
“that was the customary way-> 

“A. Sometimes I would, and sometimes I would not 


sometimes not for thirtv or fortv davs.” 


Ames testities (Abst.. If 4) that he never, when he 
sold, sent in his bill the same day he delivered the 
goods, and he doesn't think he ever had one presented 
to him the day the voods were delivered. As dppears 
from the testimony of the witnesses in the other cases, 
and from the testimony of Ames and Lynch, the only 
witnesses in this case upon .that point, the usual custom 
was to deliver one day, and the bill, with government 


coupons, the next or some subsequent day, and then they 


( Abst., 113) were invariably paid for with a check, and, 


is Carmichael savs ({ Abst... 15<).** those checks are never 


; ’ } . . °. 
*“ceruhed have never Known them to be certified. 
Th te ‘6 lace ’ am thietrade «ine “as] 
ime term Cash Saiecs, 11) Is‘trade, does not mean casn 
the moment the manual! nossession of the cr ods 18 re- 
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ceived—delivery and payment are not concurrent acts 
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iS nO 0 De mac un the day after the delivery » GR 
LOTTE subs; dul ni day | tne agents ot the defendants 


c¢ ive prety the day the goods 
vere left at Ames place of business. 1s clearly apparent 
trom their testimony. for we | na Phillips, who attended 


— | 
o the delivery (Abst., 163), making inquiries on the 


' ey] by gay * or] thy | 
rSth., of several members on change, as to the solvency of 
’ , | ‘ ; ’ , - 
\mes, and the report was favorable, and it ts prepos- 


t US LO SUPPoOse that business men would be making It}- 


— oe 


uurchaser, if they CXp cted 

ie cash before they purted with the goods: and, 
‘ 

is Carmichael testifies (Abst., 62), “we suppesed him 

to be solvent.” Besides, Moir & Co.'s agents could not 

personally collect of Ames, for they had instructed 


\bst., 35, 64) Conklin and Lynch to collect at Meir’s 
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price when they delivered, and those parues would have 
: 
o furnish the government coupons, and Lynch says 
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The only fraud claimed by the defendants 1n error, 1s 
the fact that Ames shipped the goods before he had paid 
tor them. and that was the only act developed in the 


former suits, as showing, or tending to show fraud. This 
claim 1s a shallow one, for their agents did just that thing 
themselves in the sale to Shufeldt, and they, Moir & Co.. 
ratified it by demanding, and then suing for the money 
obtained from Shufeldi. Phillips testified (Abst., 75) 
that «the highwines had alre Ten been delivered to Shu- 
‘feldt when they were paid for, that is. Phillips & Carmic- 
hael, before they had paid Conklin, had recovered them by 
replevin, and sold and del vered them to Shute ld X i 
and ( Abst., 75, 76) bill of Phillips & Carmichael was not 
Sent to Schuteldt & Co until atter the wines had been de- 
livered-—don't remember when book-kKeeper .wen 
the bill. ‘There was no fraud in this, nor was there in 
the Ames consignment, and the cry of fraud was 
made in the replevin suits solely to save the goods, and 
there does not seem to have been any issue made in that 
case. as to whether there was any fraud in fact or not 
and it was assumed that he had acted f1 iudulently, and 
any reflections derogatory to Ames, occurring in the 
opinion of the Supreme court, in the cases in the 6oth 
and 69th Hll., must not be taken to his prejudice, in view 
of the fact that he was not a party or represented in thos« 
cases, and had no opportunity to disprove the charges of 
fraud. Inthe case at bar; the tact of this shipment be- 
fore payment, is the only one upon which defendants in 
error rest the claim of fraud; for if he had a right to 
ship, the fact that he discounted drafts upon such ship 
ment cuts no figure. It must be borne in mind that the 
witnesses, In giving dates, are governed entirely by what 
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they appear to be in transcripts, and whilst in some 


sO 


1] { 


these show that one blo lading was dated the rSth, in 
other places both bills appear (Abst., 161) to have been 
dated the roth, and Ames swears positively (Abst., 115, 
116) that none of these too barrels left his store before 
7 o'clock A. M. of the roth, and Lynch says (Abst., 38, 
39) that at about half past 9g o’clock A. M. of the roth, he 
sent his clerk to Ames’ place to collect the bill for fifty 
barrels, and that this clerk, when he returned, reported 
that Lynch’s fifty barrels were still there, and yet it 
seems that the Lynch wines were the ones that went 


{ft to De trot. 


(‘armichael testified (Abst . 62) that he and Phillips 
went to Ames’ place about 9 o clock on the roth * to 
‘tender these wines,” and being asked (Abst., 67) 1f the 
wines were /f¢hen in Ames’ store, answered. “ Well, | 
+ didn't see the wines there | think the wines were no! 


there when | went the m4 


There is nothing in the claim or assertion that any of 


, . , a 
these goods were shipped on the Id h. or were taken out 
during that mieht he railroad company | \bst.. ris} 
~ =~ ' : 


would not receive goods betore 7 A. M., nor after OP. M. 
here was plenty of tim mn the morning after 4, A. M ol 
+] } ‘ 7 = | ateanl : } 
ine roth, to Nave se several hundred Darreis away De- 
, . }?| 9 7 : me ] _ 1th > t 1] " ; | | " " 
tore an pes WX AX armicnael. or either o mm. Wet were. 


tor it was \bst., 116) not more than tive minutes drive 


\mes testifies that h cave orders on the rSth to ship 
two car-loads the next morning, and ( Abst., 123, 124 
‘did not tell him which ones to ship had there twice 
‘that amount any way,” and Carmichael testified ( Abst.. 
63) that on the morning of the roth he “ saw lots of wine 
there - a the Ho ir of} the store was covered with Witnhes 


barrels together Ames 
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keeping out of the way of the agents of Moir & Co. on 


hoth day S 


Both Ames and his book-keeper testify, that they were 
both there as usual on the 18th. Now, why Ames or his 
book-keeper should conceal themselves on the 18th, even 
if there was a scheme to detraud, it is hard to conceive, 
for under no circums'ances, according to the custom, 
could payment have been asked for on that day, and ac- 
cording to the testimony, neithe Phillips nor Carmichael 
could have demanded pay even during the forenoon of 
the 19th, tor they never had the government papers until 
atter the s ile to Shutel it & Co. This laborer did not 
trv. on the morning ot the roth, to conceal the where- 
abouts ot the wines, for he told to what depot they had 
been taken. Ames tesuhes \bst., 114) that his wife 
went east in January previous, and was taken sick there, 
and remained there until after this transaction: that he. 
it that time, had never kept house, and had always 
boarded; that on the «Sth he was at his place 
ot DUSINESS the Samhe cis he Was every day 
was there the yreater pa t of the day ( Abst., fi4), 
left just about as the last wagon drove up, which was 
about 6 Pp. M.. and had s'arted toward South Water street 
on River, and there met Phillips and Carmichael in a 
buggy, and had a talk with them (Abst., 114, 115); that 
he went there the next morning at the usual time, about 
8 o'clock, and after the bills of lading had been procured 
and dr ifts drawn, he took the m to the bank { Abst.. Ir0, 
117): did not leave his store “until after g o'clock 
“anyway, and was not the bank until it opened, which 
was 10 o'clock, and Bell, the teller, ( Abst., 50) says this 
discount of the drafts was “shortly after the bank opened 


for business. which was 10 o'clock.” and that at the time 


AH 


of his former deposition, he looked the matter up in the 
books, and this refutes the statement of Goudy, in this 
Case, that on the previous { tal, they claimed fraud because 
he was at the bank as early as half-past eight. Kendall, 
the book-keeper, testifies (Abst., 139) that he usually got 
to their place of business in July, 1570, between 7 and 8 
o'clock, and staid, as a general thing, until 6 o'clock, 
sometimes later, sta'd until he got his work done. After 
his recollection is refreshed by telling him that the 18th 
was the day before the sheriff took possession, he says 
Abst oe jO): “ | was there that day ; I am very sure: 
he cannot remember as to any particular lot of highwines 
as delivered that day, but he says (Abs!., 140), “ wines 
were coming in and going out there all the time, think 
“they were receiving wines there every day, we would 
“sell some, ship some, and so on. We were doing a 
¢+general business.” (Abst., 141.) He was there at 
usual time on the morning of the roth, the boys were 
there, Ames was there: he always prepared the bank 
account and made the drafts, etc., unless he was sick. | 
prepared it every morning (Abst., 142) should say that 
[ saw Phillips or Carmichael there on the r8th; the usual 
force of emploves were there that day—we were doing 
business as usual—there was nothing there that day that 
was unusual: had no intimation that the sheriff: would 
levy, “heard nothing of the kind, and | suspected nothing 
‘of the kind.” This witness. Kendall, testified ( Abst.. 
143) that he h id been cl stockholder of the Phoenix Lis- 
tilling Company since 1876, and been also secretary of 
that. company for past four or five years, which shows 
that he is a reputable business man, and one occupying a 
position of trust. Of course, at this late date, It is utterly 


impossible for any one to detail all his actions on any cer- 
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tain day, and this is the reason of the sta‘ute of limitations, 
but persons who are qualified to occupy positions of trust 
and transact bus:ness, would be pretty apt to remember 
any unusual, particular fact, of much importonce, such as 
any act or acts of one’s emplover that would indicate or 
excite suspicion of a failure or suspension of business, and 
especially would this be so of a book-keeper, who was 
trusted sufficiently to prepare the bank account, draw 
drafts, etc., and Kendall, the book-keeper of Ames, testi- 
fied that they were transacting business as usual, and he 
had no suspicion of any levy. As a matter of fact, 1t 
would be al nost an impossibility for a bus ness man, with 
a b ok-keeper, trusted as Kk ‘ndall was, to concoct a 
scheme to defraud his creditors,‘and take any steps to 
carry it out, without its being known, certainly suspicioned, 
by such hbook-ke ‘per. Not a witness, except the dead 
ones, and they only by inference, impugn the honesty 
and integrity of Ames, and such inference has been wholly 
dispelled by the testimony offered on the part of the 
plaintiff in error. It does not seem possible that any one 
after reading this record all through, can say there is any 
evidence of fraud; certainly not of the active positive 
fraud, intended by the Bankrupt Act 

The issue of fraud raised by the replications, and 
which the court erroneously, as we claim, told the jury 
was the only issue to be tried, was one, which 1t is ob- 
vious, must be proved and resisted mainly, if not entirely, 
by oral evidern e. Such Is the charac ter of the evidenc Cc 
which Noir & Co. otfered, and that evidence was taken 
more than fifteen years ago, and in causes to which 
Ames was not a party, and had no opportunity of cross- 
examination: and the situation as to this issue, 1s this: de- 


fendants in error, more than fifteen years, before the 


Os 


commencement of this, their snit, had full knowledge of 
what they now claim show fraud, and that the evidence 
on their part was preserved by bills of exceptions, and 
that they were in a position where they were secure; 
Where neither the decay of memory, nor forgetfulness, 
nor the death of witnesses could harm them, and there 
they rest, until nearly sixteen years have expired, and 
until Philips and Carmichael are both dead, and then 
they commence this suit, and use the evidence of those 
dead witnesses, and claim that same was given when 
the fac is were fresh and clear, and should therefore, have 
far more weight than the testimony of Ames, and his 
book-keeper, who testify at this late date, solely from 
their memory, and hence cannot, they will claim, be en- 
titled to much weight. This conduct on the part of 
Moir & Co., makes Ames bear all the injurious conse- 
quences of this great delay. General experience has 
shown that, in controversies which must be settled by 
oral testimony, it is almost impossible, in the great ma- 


jority of cases, after a very few yi ars Subsequent to the 
transaction, to ascertain what the truth is, and in Illinois 
the period ts fixed at five years In which ac‘lons, resting 
upon such testimony, must be commenced, and_ this 
period has been tixed, because it was the judgment of 
our law-makers, that a longer one would be sufhicient to 
obliterate all recollection of the transaction to be investi- 
gated, and make it impossible to ascertain the truth with 
certainty; and this law of limitation rests on considera- 
tions of sound policy, and was established in the interest 
of peace, and to promote the weltare of society. In this 
case, we cannot plead the bar of limitations to the issue 
of fraud, but no reason, except a strict rule of law, can 


be given why Moir & Co. should not be barred from 
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raising that issue by a replication, by the time limited by 
statute for bringing an acuion based upon fraud. If Moi 
& Co. choose to sleep on their rights, if any they ever 
had, for nearly sixteen years, they should suffer the con- 
sequences of such delay—and, if not now debarred from 
raising that issue, they should be compelled to establish 
the same, not merely by a preponderance, but by clear 
and satistactory evidence, and not permitted to avail 
themselves of any weakness or defect in the defense, if 
there should be any. We ask the court to consider this 
long delay in its examination of the evidence upon this 
issue of fraud, and to strictly apply the rule, that the 
burden of proof is upon the defendants in error, and they 
must make out a clear case ol fraud, and not one ol 
inference merely, unless the inference of fraud is irre- 
sistible. 

Is this court willing, upon such evidence, produced 
after the lapse of more than fifteen years, to fix a hie- 
long brand of intentional fraud, involving moral turpitude, 
upon a reputable citizen and business man, of the stand- 
ing shown to have been enjoyed by Ames, in Chicago, 


for more than twentv vears: 
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by the word * traud ” in the bankrupt act. 
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Important for him to know for the protection of his 
“interest in the particular transaction, 1s no fraud.” 
Page 477: ‘ Therefore, if one who is insolvent, buys 
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REPLY BRIEF AND ARGUMENT FOR 
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The averment in the third replication that Ames was 
insolvent at the time of the delivery was utterly dis- 
proved, as shown by the evidence collated on page 52 of 
our first brief. There is indeed no countervailing evi- 
dence. 

Any turther reply we might wish to make to the brief 
of the learned counsel for defendants in error will be 


found to have been already anticipated mm our first brief. 


Joun G. Rep, 
Wirniam Hl. Barnum, 
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els in Ames’ storehouse 
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1 awa Will them De- 
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A. 
(), 
A. 
(). 
WC rer 
A. 
(). 
A. 
Know 
(). 
A. 


tirst time. and about half an hou 


Q. 
A, 
(). 
A. 
(). 
A, 


No, sir. 

Who did vou tind: 

| found a laboring man there. 

Lidl you endeavor LO ase ertain where Ames Or his clerk 


Yes, sir. 
Did vou get any information about it? 
They didn’t know—the men in charge didn't seem to 


where thev were. 


low long did you remain: 

Oh. I remained—TI was probably there for an hour the 
the last time. 
What time did vou leave the last time: 
Well, at pretty near 6 o'clock. 
Did you make any tender of the wines to anybody ? 

No, sir. 7 
Nobody to make them to: 

simply remarked to the man that I would leave those 


wines there until morning——/ wanted to collect for them betore 
/ de/tvered them— | would be there in the morning—told him 
to tell Mr. Ames that I would come down. 


(). 
A. 
(). 
A. 
(). 
A. 
(). 
A. 
(). 
A, 
(). 
A. 


A. 
QQ. 
A. 
Q). 
A. 


lic vou Yo there the next dav? 

Yes. sir. , 

What time: 

It was about 0 o clock 

Anvone go with vou: 

Not the first time: no, sir. 

What did you ro there at that time tor: 
/ went there to make the tender. 

Who did vou tind there then: 

| found this Same man. 
Did you make any tender 
| didn’t tind Mr. Ames: I couldn't doit.” ( /d@., 73, 74.} 


4 


(Jn Cr ss-F Vani nalion., 


W hat did you sav vou wen} down to Ames place 


lo make a tender of those wines 
For any other purpose: 
No. Sir 

Just simply to tender then 
Simply to tender them and deliver them 


- 


In a case of this character it is the proper practice for 
the plaintiff to sue or declare on the contract, and 
when the discharge in bankruptcy is pleaded, reply, 
showing that the debt was created by fraud of the de- 
fendant. 


+ | , , , , , * ~ } } , ‘ ef , ’ 
bump on Bankrupteyv ( 3d Ed.), pp. 742-3. 
: , . . @ 
. ’ 7 . : _ . ‘ 
~ Cwai : fi: Fit f Fling Dee N. ss. sOl, 
(lassen \ \ hur Nwann. XO Til.. sO4. 


Stokes v. ATason, 10 R. 1., 261. 
fy) yl nas ‘an Siradt j /. = ( ) AY = 2 oe, 


Sf Lio % /; yoine oo j | , a = oe .{). 


| 


As to the meaning of fraud in the creation of the debt. 


ot . ; ' : ‘ . . s? } _ 4% ) ‘ . . : 
In oOraer to bring Lyi Cust ViILnin cine mrview or secvuion 


; ’ ‘ “*si* . ’ ‘* ol 
s,i 1, or the DANKFUDPLE\ miW 1 IS NOL NEeCCSSATILIS required that 


the contract sued upon should have Deen tainted with or pro- 
| | 
} | ] ] - | j ] a . ‘ : ’ , 7 : < : | 
Cured Dy the fraud of the MNKTUpL. It is only required that 
; | | , _ ‘ . 
the debt should be created by his traud. 
ney. Stat. U.S. & $229 
( is (ii ’ SCs losit 44 £}i) ©, | s4 5‘ O 
Hinckley v. Lewts, 45 Ull., 327, 328. 
Wath v. Cowan, $O Ul., 242,.247 
(di coo We oe (474, NY bhea 1+ <-s I~/-s 
TT) tery ' 7 | toys rylorntitt ' yy - that t} 
Mm’ Contention Or COUDSCL Ol Pract ELELLias IT) CTTOT Lilet CNC 


| 


dchi mentioned in this section must necessarily be created ex- 


clusively by confrac/ in order to be brought within its terms is 


aii 


clearlv untenable. Such a construction 1s precluded by the 
verv terms of this section of the statute. Thus: 

oe ~ 5.1 [7/- No debt crealea Ay the fraud Oo) embecclement 
ot the bankrupt, or bv his detalcation asa public otheer. or 
while acting in a fiduciary character, shall be discharged by 
proceedings in bankruptcy.” 

It is manifest that deA/s created either bv fraud or embezzle- 


ment are not necessanlv. or exclusively based on contract. 


Liability for fraud or embezzlement may exist either with or 
without contract. The word dei, as used in this section, 1s 
emploved in its enlarged sense and co-extensive with the terms, 
claim, demand or hability. 

Stokes v. Mason, 12 Bankrupt Reg., 498. 
Same Case. 10 R. I. Rep., 201. 


, } ' . aw ~ 
S/rane Ve /%) Title ye | ] j [ . . = SS Se 500. 


III. 


The contract in question did not of itself alone create 
the debt. It was wholly executory on both sides. 


An examination of the contract in question will show that it 


did not, without further acts of performance of its terms. create 


any debt whatever against either party. (Printed Record, 6. 
antey.1.) If each party thereto, after the making of the con- 


tract, had remained passive, and neither demanded from the 
other or tendered performance thereof in accordance with its 
terms during the month of July, 1870, no dedt would have re- 
sulted therefrom in favor of or against either party. If Ames, 
the buver, had not called for the highwines during the first 
twenty days of July, 1870, and Moir & Co., the sellers, had not 
tendered the wines on three days notice, as authorized. by the 
contract. within the residue of that month, the contract would 
have spent its full force and neither would have owed the other 


anything thereon. It is true the contract 1s the basis or foun- 
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The Vendors had the right to retain the property as 
their own on the refusal of the vendee to pay the con- 


tract price, and thus the debt therefor would not have 
__ existed. 


+ The vendor of personal property, in a suit against the 
vendee for not taking and paving tor the property, has the choice 


of three remedies: ? lie 1 bet store or retain the property 
ce) the vendee, and SLit him ior the ¢ ntire price. be Hle May 


sell the prope rity, acung as the avent, tor this purpose, of the 
vendee, and recover Le litte renee betwee 1) the contract price 
and the price of re-sale: or, 3. lle may keep the property as 
his own. and recover the ditterence between the market price, 
cil the time and place | at ivVveryV. and the contract price. 
Benjamin on Sales (2d Ed.), p. 73 
Dustin v. McAndrew, 44 N. Y.., 
flay len v. Demets, > 4 N. | 120. 


—— Bal y WV, } nitla vy. O42 Ii.. 5 2 }. 


S 75s 
_ ri . 


’ | ° , , : . . 
lf tne vendors in this Case, had deen permitted to avall them- 


: ' -— + ] ats 

SCiVvVeS OF e1lhnel the SCcCconad oO} ra remedy specifical above. 
+} i hy¢ s* ’ , “4 te | ; :  » TT) ’ so ‘ 
he adel sued for would Nave jdno enrtence. ne first in- 
struction given to the jury at Ul equesi ot the detendant in 
. ' . ‘% : . *% . 

the trial court. virtualv Concedes 11S posiuion. That Instruc- 


~< ‘* _ ’ 7 ? tho } : : sy", “sa” 
The jury are instructed that the law 1s, where per- 


‘ 4 }} . } } - 
sonal property is, Dy contract, sold lor casn to De paid on 
; cit ery. the delivery and pret ment are to be concurrent 
acts, and theretore, 1 the @g as are put into possession ot 
—— Lire buver in ¢ ypectation that he Will Immediatel\ pay the 
. : ] ] > ; — > 3 . , he 7 . 7 - 
price, ana he does not do it, ¢ Seller is at hberty to regard the 


aqaehnvery as conditonal. and may at once recidiii the voods, 


UNLESS SOME OUTSIDE PART’ \S FOR VALUE AND WITHOUT 
NOTICE OF THE SELLERS RIGHTS ACQUIRED AN INTEREST 
THEREIN OR BECOME THE OWNER THEREOF. Printed Rec.. 


ae 


It is manifest, that if plaintiffs had been permitted to 


ii 


| 


eXercise their COT eded right tO: ** rec laim the goods, the debt 


, 


sued for would not have existed. The fact was not only 


clearly proven, but it was one of the conceded facts on the 


: 


trial, that the defendant had wrongtully obtained the highwines, , 


and pledged them to the bank, and thereby defeated the | ~~ 
plaintiffs right to retain or reclaim the goods. At the con- 
clusion of the opening statement to the jury by defendant's 
counsel, there appears the following: 
* Mr. Robert Moir had cause of action against us after gret- 
ting the whisky: he had cause of action fer the proceeds of 
the property wo ofull obtained. We rot their voods. and 
we consigned and pledged them: they had a cause of action 
against us, but that was outlawed in tive vears: they could not 
bring that, and they had to bring action upon this little piece of 
paper.” (/d., 18.) 
Upon the clearly proven and undisputed facts of the case, 
it cannot be demied that Ames wrongfully obtained the goods, ‘ 


and pledged them to the bank in fraud ot the mghts of the 
plaintiffs, and thereby put it out of their power to recover and { 
retain the goods. He thereby fraudulently placed the sellers 
in the pred ament described in the last clause. of defendants } 
Instruction before quoted. 

It clearly appears from the evidence quoted in our = state- 
ment of the case (axvfe pp. 8-11), that Phillips and Carmichael, 
as agents for Robert Moir & Co., caused the 1oo barrels 
of highwines to be delivered a@/ lines forchouse tor the 


‘ 


purpose Of lende YING Lhe f Ti cry ‘thereof lo Aram. and col- 
lecting the contract price therefor, and that. on account of Ames —_— 
. they did not in fact make such delivery or tender of the 
hrohzwines to Ames. 

The too barrels of wines were ponderous, and under the 
circumstances, plaintiff's agents were compelled to leave the 


wines in Ames storehouse over mght, without in fact deliver- 


= A —_ 


~ 


ing the same to him. He took an unfair advantage of this 
presence of the highwines in his storehouse, and after plaint- 
iffs agents had left at 6 o'clock that night, and before their re- 
turn the next morning, he fraudulently so disposed of the high- 


wines as to defeat the pl untiff’s title thereto. 


The fraudulent disposition and appropriation of the 
Highwines was sufficient to obviate the discharge 


under the bankrupt law. 

The effective \N yrds of the statute are: os No debt created 
‘bv the fraud or emberr/ement of the bankrupt S @-¢ 
- shall be discharged by proceedings in bankruptcy.” 


Rev. Stat., U. S., § 5,117. 


This association of the words fraud and embezcee/ment in the 
same sentence throw a strong hght upon each other, and 
properly aid in their interpretation. 


Nea’ . (la a O5 [ ~ 704, 7 O°. 


| ne term embezzelment is thus detined: 


* Embezee/ment. The name of a statutory offense which 
‘consists in the fraudulent appropriation of property by a 
* person to whom it has been entrusted.” 

t Abbott's Law Dict., p. 421. 
E-mbezzelment is the fraudulent appropriation to one’s own 
‘use of the m mney Or Lo dis entrusted to one’s care and con- 
rol by another.” {/d., p. 422 
Fugany. Knox, 4.N. Y. Sup. Ot., 48. 


A bailee may be guilty of embezzelment. 


2 Wharton's Crim. Law, § 1,946. 


rs 


The traud practiced in this case by the defendant, Ames, 
was the wrongful and fraudulent appropriation of the high- 
wines temporarily entrusted to his keeping over mght, and 
thereby defeating the vendor’s right to retain the same, and the 
enforcement of their property rights therein. 

The essence and Fist of this fraud 1s closely alied to, if not. 
legally identical with, the offense of embezzelment. | 

If a debt within the meaning of this statute may be crea/ed 
by embezzelment, then a debt created by a fraudulent appro- 
priation of the property of this description, must likewise be 
within the exception to the operation of the bankrupt's discharge 


under this statute. 


As to the Second and Third Replications averring Fraud 
in the creation of the debtinreply to the Pleasof Dis- 
charge in Bankruptcy. 


Counsel tor plaintiff in error in their argument (page 34) 
state that + the second and third replications are each demur- 


rable.” 


‘The second replication to the second and third pleas, which. 


} i 
set up the discharge in bankruptcy, states in the 
Le etot oe o , teary +} ¢ tha leb . t} . | : itf’s 
the statute, in general terms Uyatl ie ageodt in the plaints 


language of 


‘declaration mentioned and sought to be recovered was 
+ created by the fraud of the defendant,” etc. (Printed Rec.. 
[O. } 
Such a plea averring traud in the creation of the debt, in 
such general terms, was held sutlictent in: 
Stewart v. E-mersou, 32 N. H. 301. 
Stokes v. Muson, to R. 1. 261. 


It might possibly be held in some courts, or under some 


1g 


systems of practice, that the plea should state facts indicating the 
general character of the fraud imputed. This criticism of the 
replication could only be raised by special demurrer, and as the 
replication states, a substantial defense, any supposed defect 
issue 


therein was cured by filing a rejoinder and _ taking 


thereon. 

The third repheation to the pleas setting up the defendant’s 
discharge in bankruptcy, states facts which show the manner 
in which the debt was created by the fraud of the defendant. 


(Printed Rec.. Sel 


This replication shows that the plaintiffs had delivered the 
highwines on the rSth of July, 1870, in successive truck loads, 
at defendant s storchouse, ** with the understanding that the terms 
“of the contract would be complied with, and that said high- 

wines would be paid for when such delivery would be com- 
“ pleted ~; that such delivery was not completed until near the 
close of businesss hours, at 6 o'clock in the afternoon of 
that day; that the defendant could not then be found at his 
place of business to make payment for the highwines, that it 
was then so late in the day that plaintiff's agents, who had 
charge of the deli ery. could not on that day remove the high- 
wines from defendant's storehouse, and so they were compelled 
to permit ‘the highwines to remain in defendant's storehouse 
until the next morning without receiving payment; that the de- 


fendant was then insolvent and about to fail in business. which 


he then well knew. but such fact of insolvency was whollv un- 


known to plaintiffs: that immediately after said highwines had 
been so left in defendant’s storehouse, between 6 o clock in the 
evening of July 18, and the next morning of July 19, 1870, the 
‘ defendant, well knowing that he had not paid for said high- 
‘ wines, and had no right to dispose of the same unt! he had 
‘paid therefor, and without the knowledge or consent of 


“ plaintiffs, and frandulen'ly intending net to pay for said high- 


20 


‘ 


hivhwines, ant lo place lhe same where the plaintiffs could 
** wol enforce ther rights lherein to secure payment of 
-” the purch is price thereof. aid thereby lo cheat and 
‘defraud the plaintiffs on the premises, caused said highwines 
‘to be delivered to the Michigan Central Ratlroad Company 
-to be shipped from the city of Chicago, consigned to a con- 
: signe at the « ity Ol New Y ork,” and pros ured bills of lading 
therefor, which he pledyved to the National Bank of Commerce 
to secure drafts on the ¢ onsignee ior P§.7O" ), which the defend- 


ant discounted at said bank. which advanced the money to de- 


; 


fendant, on the security of said bills of lading, * end that the 
‘defendant thereby fraudulently invested said bank with a hen 
‘and claim on said highwines for the amount of said drafts so 
-* discounted for detendant, not only as against the said defend- 
‘ant, but also as against the plaintiffs, notwithstanding the de- 


‘ 


was contrived and done by the defendint with the intent toa 


‘ fendant had not paid plaintiffs for said highwines, @// ef which 


md the defendant thereby did) obtain said highwines without 


? 


payment thercfor as required by sid contract, and thus cheat 
‘and defrand the plaintiffs tathe premises.” " * * «& And 
‘so the plaintiffs, In fact. Sat\ that the said debt in the declara- 
‘tion mentioned, and sought to be recovered in this suit, was 
‘created by the fraud of the defendant, and is by the act of 

Congress in that behalf excepted from the operation of said 
+ discharge in bankruptcy in said pieas mentioned. ( Printed 
Rec., 10, 11, 12.) 

The statements in this replication expressly and in terms 
averring the defendant's fraudulent intent, and after stating 
the sahent facts of the transaction, also aver that * all of which 
“was contrived and done by the defendant with intent to 
“(and defendant thereby did) obtain said highwines without 
‘payment therefor, ete., and thus to cheat and defraud plaint- 


-iffs in the premises,” etc., are not mere conclusions of law, 


sacintetits A EE Tf 


I 


as claimed by counsel for plaintiff in error. They are issu- 
able averments of fact charging fraud in the defendant by ob- 
taining possession of the highwines and disposing of the same 


as alleged in the replication. 


, This replication was not only clearly suthcient to show that 

ile the debt in question was created by the fraud of the defendant, 

. but its suftliciency in this particular was conceded by the de- 
fendant in the trial court by the course of his pleadings. 

The defendant also filed a rejoinder to this replication, and 
thereby traversed the same (/d. p. 13) and thus admitted its 
sufficiency as a bar to his discharge in bankruptcy. The jury 
found the issues of fact for the plaintiff. (/d. p. 14.) No 
question was raised by the defendant as to the legal suth- 
( lene ot this replication to show that the debt was created by 
the defendant's fraud, either by demurrer or motion, or other- 
wise in the trial court. The motion in arrest of judgment made 
in the trial court and overruled, was based solely upon the al- 

ww leged defect in the declaration, and the supposed insufficiency 


of the written contract therein set out. (/d. pp. 175, 176.) 
Nor was any error assigned either in the Appellate court for 
the first district of Illinois, or in the Supreme court of that state 
in any manner raising the question that the facts averred in 
either of the replications to the pleas of discharge in bank- 


ruptcy, were not a sufticient answer to those pleas, if true. 


oe 0) ee 


The Supreme court of Illinois will not review on appeal or 
writ of error. a question not raised below in the tnal or Ap- 
) pellate court. 

— And the same rule obtains tn this court. It 1s held that “ the 
‘record from the trial court must be taken in this court as 2/ 
‘was presented to the Appellate court below, and no objection 
‘to it. not made there, will be considered here.” 


Keyser v. Hitz, 133 U. S., 138. 


9 
~~ = 


Inasmuch, therefore, as the’ suffi iency of this replication to 
the pleas of discharge in bankruptcy were not questioned in 
the state courts. it cannot now for the first time be raised in 
this court for review: and the jury having found the facts for 
the plaintiff in the trial court, the same 1s com lusive against the 
plaintiff in error upon the only federal question arising in the 
Caist, 

\ party ought not to be permitted to try a case through all 
the state courts on one theory, and when he 1s defeated there. 
to bring the record to this court and seek a reversal upon 
vrounds not even raised,. but conceded to be correct, in the 
State Court 


mit the delivery of the highwinesto Ames, and is, therefore, a 


— 


it should be urged that the third replication does not ad- 


departure from the declaration, the reply to this suggestion 
is obvious 

If this replication was held to be a departure from the de- 
( laration, the defendant Wall ed that objec tron when he rejoined 
thereto, and took issue upon the same. * The only mode of 
* taking advantage of a departure is by demurrer, which may 
‘be either general or special; and if the defendant or plaintiff. 
‘instead of demurring, take issue upon the replication or the 


~ reyoinder containing a departure, and it be found against him. 


is } . ’ 
‘the court will not arrest the yudgment 


1 Chitty’s Pleading, (13 Am. Ed.) *648. 


Llad such an objection been timely raised in the trial court. 
the same could have been readily obviated bv an amendment. 


‘that the woods were bargained and sold to detendant 


‘ 


statin 


and tendered at his storehouse tor delivery. etc. 


—— 


ee 


Sind 


Vv ES, 


The Evidence was amply sufficient to sustain the ver- 
dict of the jury finding that the debt was.created by 
the defendant's fraud. 

For the present purposes, it is only incumbent on us to show 
that there was evidence before the yury fending to support the 
verdict in this particular, as this court will not assume to pass 
upon the conflicting testimony or determine the relative 
weight of the evidence on the opposing sides. 

The facts as found by the jury, and athrmed in the Appel- 
late court, were conclusive in the state Supreme court. 


Ames v. Moir, et al., 130 Ul, 582, §93. 


In a common law action, on writ of error to a state court. 
if finding of facts by a jury, or by the court below, 1s con- 
clusive in the state Supreme court, the same will be held con- 
cclusive in the Supreme court of the United States. 

Rive Bridee Co. v. Aansas Pac. hy. Co.., O2 


ct, . 226. 257. 


In the first place, it clearly appears from the evidence, set 
out in our statement of the case (aufe pp. 8-11), that the high- 
wines were simply left at Ames’ storehouse to remain until the 
next morning; but not, in fact, delivered to Ames, nor had Phil- 
lips and Carmichael, the plaintiff's agents, surrendered to him 
their control of the property 

They did not even fender the wines to Ames tor the reason 
that Ames and his book-keeper kept themselves out of sight 
during the afternoon of July 15th, so long as plaintiff's agent 
appeared on the scene. 


Phillips remained at Ames place of business until the last 


of the wines were recelved there. at about é o'¢ lock in the 


ld’ 


nev cou 


o~- 


All of the evidence and circumstances appearing in the case 
supports this charge of fraud. 

When Ames calied for the wines on the 15th of July, he 
falsely pretended that * he wanted to rectify these wines,” as 
a reason for not accepting the offer to compromise and pay but 
a part of the difference in price. (Printed Rec., p. 60.) It 
appears, however, from his own testimony, that he had then 
made arrangements to ship the wines to New York. (/d. 
112.) He must have known that he was then insolvent. He 
had previously made his heavy purchases and experienced the 
decline in the market, and then he had the same information 
respecting his financial condition which he possessed after the 
sheriff's levy on the roth of July. He states that he then * took 
his overcoat, went out. and didn’t go back to the store fora 
month.” /d.. [31 - This does not look like the conduct ot 
an honest man struggling with adversity, and trying to save 
his credit. His conduct bears all the ear-marks of one con- 
scious of guilt, slinking away from the scene of a consummated 
fraud. The jury had the right to tind from all the circum- 
stances, as disclosed by the evidence, that when he called tor 
the wines and procured the same to be delivered at his store- 
house he didnot intend to pay for them, but had already formed 
a deliberate plan to defraud the plaintiffs out of their price; and 


’ ‘ 
> 


: . : ‘ ‘7 ° ‘ 
that the manner in which he wrongtully took possession of the 


wines and disposed of the same, and thereby defeated the 
vendor's lien and placed the proceeds of the wines 1n the hands 
oft his confidential friend. was but the successful AC complish- 


ment ofa premeditated scheme of fraud. 


It is true Ames denied. in his testimonv. that he told plain- 
tiffs agent that he wanted the wines to rectify. It was the 
province e of the jury to pass upon the truth or falsitv of these 


contlcting statements of the respective witnesses 


avoid the discharge in bankruptcy, in Strang v. Bradner, 114 
U.S... 555. The court there say: «If Strang’s conduct does 
‘not constitute positive fraud, or fraud in fact, involving inten- 
‘tional wrong, it is difficult te conceive what circumstances 

would have amounted to fraud of this character.” (/d., 560. } 

This observation applies with, at least, equal force to the con- 
duct of Ames in wrongtully taking the control of the high- 


wines, and secretly disposing of the same, without the knowl- 


edge or consent of the plaintiffs below, and in fraud of their 
nights. 


The fraud in this case was. indeed. more culpable than that 
clis« losed in) SLVANL fi) / fuer. supra. 


peared * that when Strang applied tor the 


= 
-Narch notes. defendants knew that thev were insolvent. but 


’ , ‘ ' . *%. o ** , i dae 
*“*the fact was not Known to platntifts. (Jd... &88.) 


’ 


So here, when Ames practiced this fraud upon the plaintiffs, 
in order that he might procure and dispose of their propert, 
without paying for it, he too, Knew that he was insolvent, and 


, 


such fact was unknown to | laintifts or their agents. 


There was noerror inthe admission of evidence upon 
the question of Fraud. 


On page 76 of the argument of counsel for the plaintiff in 


j 
erro ippears the follow ne 
‘The grounds or objection to su h evidence. urged al the 
, 7 ’ ’ . . 
“trial by Ames’ couns ind aiso in the state Supreme court, 
, } : } + , 
‘4 Ltici ,*) ae. } +r ys? iq j 
’ a1 * ‘ — . ‘ * , 
No other ex yin totnis iss oreviden IS pomted out: and 


I 


‘ . ; . : 
so Tar as we can ascertain no other excepuion was taken In the 


trial court to the introduction of evidence upon the question ot 


fraud in the creation of the debt. etc. 


We understand by reference to * page 30 of the abstract, 


counsel refer to pave 30 of the printed record. 


A reterence to that page of the printed record, and the 


o — ; 
pages 31, 32 and 44 NEAT suc eeding, containing anything like 


— 
cll) CAG epuion QT) the mrt ol the detendant. was to the admis- 
sion of secondary evidence to show the contents of Exhibits 


1 


A and B. to Bell's deposition, which appear to have been de- 
stroved in the Chicago tire of 1871. These Exhibits A and B 


appear in the record at pagyes O4 and O44; and consist of the 


*¥1 | ' S } 
Ames drafts and bills of lading before mentioned, all dated July 
pany ae ] i} ? - 
LS, 1870, except one of the bills of lading dated July 19, 1870. 


, 


It seems quite unnecessary to enter into an argument to 
} } ; t} . . ] +4 i bao ll« ; } }, - . . ler } . inion 
show that these drafts and bills of lading were, under the cir- 
CUPISTANCES shown. ( OTP tent es rcle nce mM the Case. 

Counsel tor the detendant in the trial court, objected to the 
proot of the testuumony of the deceased witnesses, George S. 
' a bone } ! : ° 
Carmichael and Thomas S. Phillips, taken in the replevin suit 


’ 


illips and Carmichael and the Michigan Central 


between * 


- : : e uy 
Catlroad Company, upon the ground that the parties to this 


Suit were not parties to suc h tormer Suit: and the court found 
that sucn prively dppeared between these parties QT) each side 


of these two suits, respectively, that the testimony of the de- 


} 


ceased witnesses might be received “so tar as it is germain to 


' 


the issue here. to which defendant saved an exception, 
(Printed Rec., 25 to 27.) 

The question thus raised did not relate to any federal ques- 
tion, and if it did, the ruling of the State court was clearly 
proper. 


ice ¢ , . arcari 98 ; : ‘ ; 
e he issue involved in the two sults 


‘elated to the same 


—< 


‘ 5 , . 7 . ‘ ‘ " 
subdjyect-matter, and ne respecuive paruies, pilaintilts and de- 


{ 
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fendants, were in such privity as to render the testimony of 
Witnesses, since deceased, given in the former suit, competent 
evidence in the suit then pending in the trial court. 

Wade v. Ainge, 19 Ull., 301, 308. 

Goodrich v. Hanson, 33 Il.. 19%, 507. 

1 Greenl. Ev., § 164. 


1 Wharton on Ev., § 177. 


On the part of the plaintiff in the two suits, Phillips and 
Carmichael only claimed the right to the possession of the high- 
wines as agents for Robert Moir & Co., and in that capacity 
brought and prosecuted the suit of replevin. 

As to the privity between the defendants the case 1s equally 
clear. The Michigan Central Railroad Company, which was 
the nominal defendant in the replevin suit, was Ames’ bailee of 
the goods for carriage. “ The highwines were in the pos- 
‘session of the railroad company, merely as the servant of 


+ Ames.” 


Mich. Cen. BR. R. Co. v. Phillips, 60 Ill, 199. 


This suit was actually defended by Ames’ pledgee, the Na- 
tional Bank of Commerce, with Ames’ knowledge and acqui- 
escence, and for his use and benefit: because, if the defense 
was successful, the proceeds of the wines would have to be 
applied to the payment of Ames’ debt to the bank. 

The law is well settled that such relations of privity exist 
between bailor and bailee, or pledgor and pledgee, that a suit 
by one against a third party, respecting the subject of the bail- 
ment or pledge, bars a suit by the other; and for this reason 
tull damages may be recovered by either the bailor or bailee 
in such a suit. 

Story on ailments, S$ 94, 352. 
Edwards on Bailments, $$ 103, 104 


} black ('om.. 152-4. 


he testimony, ot 


the same issue. 


iv have existed 


petent 


prov ft of 


CoTT)] 


‘The record s! 
sel, with th 

timony of 
‘Thomas S, 


7 
Psd 


Phill ps rh ( Z} 


the same 


tified LO |t 


Same matters 


> 
There is no Error in the Instructions. 


The instructions which were given appear in the printed 
record at pages 105-167, 172. A reference thereto will show 
that the defendant, in tl rial court, certainly has no right to 
complain that the law was not given to the jury as favorably 
for him as he had the right to ask. The jury were explicitly 

the discharge in bankruptcy was a complete 

tefense, unless the plaintiffs proved that the * alleged debt sued 
“upon Was creat dl by the fraud of the defendant, and thay 
fraud means positive fraud, or fraud in fact, involv- 

‘ing moral turpitude or intentional wrong, and not imphed 
+ fraud, or fraud in law, which may exist without the imputa- 
of bad faith or immorality;” and that the burden of 


tual fraud rested upon the plaintiffs. 


issue in the case. U pon every other 
no prooft whatever to support the 


facts were undisputed on the tmal. as the 


tiresome to examine allthe instructions 
endeavor to group such of them 
in bank: uptcy into classes, and sub- 


SLI h sugeesuons cS SCCTI pertinent. 


As to the plaintiffs instructions in the trial court. 


contract sued upon and proven was in writing. § I 


competent to vary its terms by parol, and the court 


construed the am as a sale for cash. and not upon 


] pe + bs ] . ] . 
Gaenne the CicisSsS Ot fy iud in the 


creation of the debt which would obviate a discharge in bank- 
ruptcy, 7. ¢., Whether mere fraud in law would be sufficient, or 
whether it should be actual or positive fraud, involving moral 
turpitude or intentional wrong. ‘The court did this in general 
terms in the instructions given for the defendant. For the 
same reason, the court, as a question of law, had the right to 
state to the jury, more specifically, what class of facts would 
warrant them in finding such acfual fraud in the creation of 
the debt, that the same would not be barred by a discharge in 
bankruptcy. This was the full scope and purpose of the 


plaintiffs’ second and fourth instructions. /d., 165, 166. | 


Stating to the jury, in general terms, that constructive fraud, 


or fraud in law, would wef, but that actual or positive fraud 


would, defeat a discharge in’ bankrupt v. while correct as a 


proposition of law, might not be accurately understood by the 
average juryman. It was proper for the court to. so instruct 
the jury upon this question, that they would understand the 
law, as applicable to the case then on trial before them. 

The question ATOSe, ON the trial. whether, in) order LO bring 
the case within the exception contained in the discharge in 
bankruptcy, the defendant must have practiced some fraud to 
induce the plaintiffs to make the contract, or whether, on the 
other hand, it would be suthcient to show that the fraud was 
practiced -by the defendant in taking unfair advantage of the 
temporary deposit of the wines in defendant's storehouse, or 
in the conditional delivery; and so disposing of the goods, 
without the knowledge or consent of the plaintiffs, as to 
wrongfully deteat their vendor's len, and prevent the exercise 
of their conceded right to reclaim the goods, and thus prevent 
the existence of the debt. 

The instruction was not so drawn as to assume any of the 


facts to have been proven in this case. lt as drawn in the 


——e 
+e ‘ 


—— 
j 


te ee ee 


—_— 


——_ 


form of an abstract statement of the law as to what kind of 
acts would warrant the jury in finding such fraud to exist as 
would except a case from the operation of adischarge in bank- 
ruptcy. It left all the questions of fact to be found by the 
jury, and as originally drawn would have been free from any 
legal objection. 

McKean v. Salem, 148 Mass., 109, 112, 175. 

Commonwealth v. Clifford, 145 Mass., 97. 


But through an abundance of caution, the court added thereto 
the following: 

‘It is for the jury to say, however, from all the evidence, 

we ther the defendant 7#n this case was. in fact, gully of actual 


fraud in predging ¢ the property in que stion without h: ving paid 
for the same, in the manner shown by the evidence.” | Rec. 


S66. | 


2. As to defendant's eiven instructions. 

Defendant's given instructions appear on page 167 of the 
printed record. 

The first of the series, so far as it goes, correctly states 
the law, and, as we have shown (aufe, pp. 15-16), concedes, that 
if the defendant had not given the National Bank of Com- 
merce “an outside party, for value without notice of the 
“seller’s rights, an interest therein,” the plaintiffs could have 
reclaimed and retained their highwines. 

The second is a very strong statement of the law in favor 
of defendant, as to the kind of fraud necessary to exist to 
defeat a discharge in bankruptcy, and correctly informs the 
jury that the burden rests upon the plaintiffs to prove such 
fraud. 

The third tells the jury that the oe discharge 1s 
a complete defense, “unless the debt sued upon was created 


‘by fraud of the bankrupt, as detined in the other instruc- 


‘“‘tlons given to you by the court.” 
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The instruction given by the court, upon its own motion, 
appears in the printed record at pages 172, 173. After accu- 
rately stating such of the pertinent facts as the record shows 
were conceded by the defendant on the trial, and were not in 
dispute between the parties, and also stating the contention be- 
tween the opposing parties, respecting the alleged fraud 
the creation of the debt, the instruction concludes thus: 

‘And it is for you, gentlemen of the jury, from these facts 
(referring to those which were not in dispute), taken in con- 
nection with all the other evidence in the case, to say whether 
the defendant was actually guilty of fraud, or not. 

And upon the question of fraud the court instructs you that 
fraud, such as will defeat a discharge in bankruptcy, and ren- 
der a party still hable for an inde btedness, notwithstanding the 
discharge, must be actual fraud, or fraud involving moral tur- 
pitude, bad faith, intentional wrong, on the part of the de- 
fendant.” 

The facts which are referred to by the court in this instruc- 
tion as undisputed, and for the purpose of the instruction are 
assumed to be true, were admitted to be true by the counsel 
for defendant below on the tnal in his opening ‘statement 
to the jury (7d., 16 15) and from time to time throughout the 
trial: and also in the testimony of the defendant Ames when 
examined as a witness. 

[tis proper for the court, in its instructions, to assume the 
existence of facts which, on the trial, appeared not to be in dis- 
pute between the parties, although formally put in issue by the 
pleadings. 

Miller v. Airby, 74 Ml, 242. 

Hanrahan v. The People, gt Ml.. 142. 
Martin v. The People, 13 Ill, 34! 

Davis v. People, 114 Ul... 87, 97. 

( vok (County ¥ fla WIS, TOS Il.. IS 4. IO}. 


And tor this reason it Waals deemed advisable to incorporate 


ww 
At 


in the bill of exceptions the opening statement of counsel for 


defendant. made to the jury at the commencement of the trial. 
There was clearly no error in the charge of the court. 
3. As to defendant's refused instructions. 


Where a series of instructions are asked in the aggregate, 
and there is anything exceptionable in either of them, the court 
may reject the whole series, although some of them, taken 
separately, may be free from objection. 
lud. & St. L. FR. RR. Co.v. Horst. 93 U. Sxe 202. 
«QQ. 


Beaver Vv. Taylor, O34 U. ie 40, 54. 


The bill of exceptions shows that the court at the request of 
the defendant, gave to the jury three instructions ( Print. Rec.., 
167), and then proceeds thus: 

+ And the defendant, by his counsel, then and there asked 
“the court to give to the jury the following instructions, to 
‘wr: (/d). And then follows the entire series of defend- 
ants refused instructions, extending trom pages 1605 to 172 ot 
the record at the conclusion of which, on page 172, 1s the 
following statement: «+ But the court refused to give fhese in- 
‘ structions to the jury: to which decision of the court 1n refus- 
* Ing Lo give the same, and each of them, to the jury, the de- 


+ fendant. bv his counsel. then and there excepted.” ( Jd. 1'72. ) 


So far as the record shows, the only thing the defendant's 
counsel requested the trial court to do in respect to these re- 
fused instructions, was to give the entire series, and the only 
decision thereon which that court made was a refusal “ to give 
* these instructions,” or the entire series, as requested by de- 
fendant’s counsel. It is true, in the exception to this decision 
of the court, the statement is: **to which decision of the court 


“in refusing the same, and cach of them,” the counsel excepts. 


is 
30 


etc. This exception cannot enlarge or modify the request to 
vive this series of instructions so as to make it apply to each 
instruction, severally; nor can it change or modify the decision 
of the court so as to make it a refusal to give any or either of 
the instructions separately from the series. This was. some- 
thing the court had not been asked to do, and upon which the 
bill of exceptions fails to show the court made any decision 
whatever. It follows, therefore, that if any one of the entire 
series of refused instructions were bad, there was no error 1n 


the decision of the court in refusing to g 


_ 


ive them as requested 
by defendant’s counsel. 
Caldwell v. Murphy, 11 N. Y., 416. 
‘Fones v. Osgood, (2 Seld.), 6 N. Y., 233. 
Walsh v. Ael/y, (1 Hand), 40 N. Y., §56. 


It is accordingly held that where a series of propositions are 
requested and refused by the court, and counsel thereupon 
‘excepted to the said refusal as fo cach proposition separately,” 
and also excepted to the charge as made by the court, and 
cach and every part thereof, it was held that such exception 
raised no question for review on appeal. 

Walsh v. Aelley, supra. 
Zabriskie v. Smuh, 13 N. X¥., 323. 


Applying these principles to the present record, 1t will ap- 
pear that there is.no question presented by the bill of excep- 
tions in respect to the defendant's refused instructions, subject 
to review in this court. 

We might dismiss the question raised upon the refusal of the 
court to give the defendant's instructions, which were refused. 


+ that anv one of the series was bad. For ex- 


upon showing 
ample, the verv tirst of this series of refused instructions was 


sopverly-reiected. because it was thereby proposed to submit 
pro] | 


to the jury the proper construction of the written contract as 


Ns to whether the sale * was. or was not a sale for cash on deliv- 
‘ery. (Printed Kec., 168. itis unnecessary to rely upon 
this point, however, because each of the whole series was 
properly refused. 

sad 
¢ The learned counsel tor plaintiff in error have not seen fit 
s to enter into any discussion ot these refused instruc tions. and 
therefore we shall forbear doing so. Most of the entire series 
will show that they were properly retused on grounds bearing 
no relation to the question of discharge in bankrupty, and upon 
whic h ne question Can AYISt in this court. 
If we are correct in the general proposition maintained in 
this bmet and at jmrument, that in i case of this character the 

] fraud in the performance and carrying out of such an execu- 

| tory contract as that declared upon, may enter into and _ be- 
come a constituent. element in the creation of a debt subse- 

in 


quently accruing on such contract, then there 1s nothn 


cf 
1! 


<LT)\ WIS faulty Or CTROMNCOUS IT) all\ ot the refused instructions 


te 
subrect to review here 


We submit that as held bv thi Supreme court of Illinois in 


— ee ‘ a! : aot | 
. Phe aepot was ne entireiy created unill A 1ecs induced the 


‘agents of Moir & Co. to place the wines in his possession, 


‘and if he obtained th. possession by traud. with the intent 


» the goods out of the country. and thus defeat the hen 


of the vendors, these were tacts trom which the jury might 
nfer fraud within the meaning of the bankrupt law 


. ** ; , ’ 
| Ne transaction wv Ss 1 tf consummated. and the debt sued tol 


qd not accrue. uni Lit iC ts ft performance unde r the Con- 
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tract took place; and at the time, and as a part of that trans- 


action, Ames’ fraud was perpetrated. 


It was not simply the case of fraud to evade the payment ot 


a debt which had previously accrued on a contract. The fraud 
perpetrated by Ames was an efficient cause in the creation of 
the debt, and, therefore, excepted this case from the operation 
of his discharge in bankruptcy. 
JAmMes K. Epsauu, 
Allorney for Def ndanuts in Error. 
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l Pleas in the circuit court of the United States for the north- 

ern district of Illinois, held at the United States court-rooms, 
in the city of Chieago, in the district aforesaid, before the Hon. Wal- 
ter (). Gresham, circuit judge of the United States for the seventh 
judicial circuit, on Tuesday, the twenty-third day of March, in the 
adjourned March term of said court, in the year of our Lord one 
thousand eight hundred and eighty-six, and of our Independence 
the one hundred and tenth year. 


WM. Hl. BRADLEY, Clerk. 


Unitep STATes MortTGace COMPANY } In Chancery 
15141. 


is 


Anson Sperry. Henry W. Kixasrvry., et al. } 


NORTHERN District oF ILLINOIS, ss. 

Be it remembered that on the ninth day of November, 1877, came 
the complainant, by its solicitors, and filed in the office of the clerk 
of the circuit court of the United States for the northern district of 
Illinois, at Chicago, in said district, its bond for costs and bill of com- 
plaint in said above-entitled cause; which said bond and bill are, 
respectively, in the words and figures following, to wit: 


2 Bond for (av fs 
UNITED STATES OF AMERICA, ae 
Northern District of [llinois. j . 
Circuit Court. -— Term, A. D. 1877. 
Tut Unitep States Mortgage Company ) 
sai ) [In Chancery 
, ‘ ae bhi cTy. 
Anson Srerry, H. G. Powers, Joun V. Le Moyne, ; 
Guardian; Henry W. Kincspury, ef al, } 


| enter myself security for costs in this cause and promise to pay 
all costs which may acerue to the opposite party in this action 
or to any of the officers of this court, and in default of payment by 
the plaintiff of any costs ordered or adjudged to be paid by it I 


hereby agree and stipulate that execution may Issue against my 
property for any costs taxed AGAINSL Il 
Dated this ninth day of November, A. D. 1877. 
ALFRED W. SANSOME. 


Endorsed: Filed Noy. 9th, A. D. 1877. W. H. Bradley, clerk. 
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Northern Dist) ict of Lilinois. } 
To the judges of the circuit court of the United States for the north- 
ern district of Illinois: 
The United States Mortgage Company, a corporation created by an 


—— } OY 
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act of the Legislature of the State of New York, anda citizen and resi- 
dent and doing business in said said State of New York, brings this its 
bill of complaint against Anson Sperry, Heman G. Powers, and 
John V. Le Moyne, as guardian of the estate of Henry W. Kings- 
bury, a minor, who are citizens and residents of the State of Ih- 
nois,and Henry W. Kingsbury, Eva Lawrence, wife of Albert G. 
Lawrence, formerly Eva Kingsbury, and Albert G. Lawrence, who 
are citizens and residents of the state of Rihode Island, and Jane O. 
Kingsbury, who isa citizen and resident of the State of Connect- 
icut. 

And your orator says that heretofore, to wit, on the tenth (10th) 
day of July, in the year of our Lord one thousand eight hun- 
dred and seventy-two, said company loaned to Anson W. Sperry, 

cuardian of the estate of Henry W. Kingsbury, a minor, 
at the request of said perry, the sum of one hundred 

and seventy-five thousand ($175,000) dollars in gold coin of 
the Lnited States of America, and thereby said Sp rry became In- 
debted to said mortgage COTM Pans in said sum: and, bel inigy SO In- 
debted, in consideration thereof thi said Sperry, guar dian as afore- 
Siu! 1 on the day ana vear al rresaid, made and execut ted, under his 
hand and seal, a certain bond or writ he obligatory | in the penal 
sur of three hundred and fifty thousand ren dollars in gold 
coin of the United States, conditioned for »payment unto your 
orator-, their successors, legal re presentatives, or ASST ns, of the  prin- 
cipal sum of one hundred and seventy-five thousand ($175,000) 
dollars in gold coin of the United States on the first (Ist) day of 
May, in the year one thousand eight hundred and eighty-two, with 
interest, to be comput d from the day of the date of said bond, at 
and after the rate of nine (9) per centum per annum, in like gold 
coin, such interest to be paid half-yearly, on the first (Ist) day of 

each of the months of November and May in each and every 
5 year until said principal sura should be fully paid. 
Which said interest payments are specified in and further 
secured by twenty (20) coupons or interest notes given with said 
bond 

And in and by such bond it was expressly agreed that if default 
should be made in the payment of any of the interest on the prin- 
cipal sum above mentioned, payable as aforesaid, and any portion 
thereof should remain due and un Lprale d for the space of thirty days 
after the same became due and pay: able according to the condition 
of said bond, then the said principal sum, together with all arrear- 
ages of Interest thereon, should, at the option of said United States 
AYE rigage Company, their successors or assigns, thie reupon become 
at once due and payable, and should be collectible without notice, 
either immediately or at any time after sueh default, as by the said 
bond, now 10 the possesslon of your orator and ready LO be produced 
and proved as your honors shall direct, reference thereto being had, 
will more fully and at large appear. 

And vour orator further shows that, for the purpose of bet- 
6 ter securing the payment of the said sum so loaned on the 
conditions of said bond, with the interest thereon, according 
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to the true intent and meaning of said bond, the said defendants, 
Anson Sperry, as guardian aforesaid ; Albert G. Lawrence, Eva Law- 
rence, and Jane C. Kingsbury, on the day of the date of said bond, 
duly executed and delivered to your oratora certain mortgage deed, 
dated the tenth (10th) day of July, A. D. 1872,and thereby granted, 
bargained, sold, aliened, remised, released, conveyed, and confirmed 
unto your orator, its successors and assigns, forever all the follow- 
ing-described premises, situated in the city of Chicago, in the county 
of Cook and State of Illinois, to wit, the north forty-one and six 
tenths (4] a) feet of lot five (5) and all of lot six (6), in block thirty- 
five (35), In the original town of Chicago. 

Also that piece and parcel of the east half (}) of the northwest 
quarter (;) of section nine (%)), In township thirty-nine (eo°}) north, 
of range fourteen east, of the third principal meridian, included 
in the following-deseribed boundaries, to wit: Commencing at a 

point on the dock line on the east side of the north branch 
of the Chicago river one hundred and seventy-eight 

(17S) feet northwest of the point of intersection of the north 
side of Kinzie street with said dock line, running thence northwest 
along said dock line two hundred and seventy-one and three-tenths 
(271 ) Ieel thence northeast along the south boundary line of the 
piece recently assigned to Mrs. General Buckner to the west side of 
Kingsbury street; thence southeast along the west side of Kings- 


—s 


bury street two hundred and sixty-five and six-tenths (265,6;) feet ; 
thence in a straight line southwesterly to the place of beginning ; 
also all that portion and parcel of said east half (3) of the northwest 

') of section nine (), in township thirty-nine (59) north, 
of range tourteen (14) east, of the third principal meridian, included 
In the foilowing-deseribed boundaries, to wit: Commencing at a 
point on the east line of said quarter section at the center of In- 


—" 
—_— 
_ 
—" 
— 


diana street ania runnInNe thence west wionye the center ot indiana 


Street to the centre of Kingsbury street; thence southeasterly 
along the centre of Kingsbury street to a point in the centre line 

of Illinois street, extended thence east along the centre of 
Q [llinois street to the east line of the said northwest quarter 


section, and thence north along the east line of said northwest 
quarter section to the place of beginning, together with all and sin- 
vular the tenements, hereditaments, and appurtenances thereunto 
by longing or ith any wise appertal nnYg, and the revision and revis- 
lons, remainder and remainders, rents, issues, and profits thereof ; 
and also all the estate, right, title, interest, dower and right of dower, 


claim, and demand whatsoever, as well in law as In equity, of said 
defendants. said mnortgagors, ol, lth, and to the same and every part 
and parcel thereof, with the appurtenances thereto belonging ; to 
have and to hold the said granted and described premises, with the 


appurtenances, unto your orator, its successors and assigns, forever. 


And afterwards, to wit,on the 6th d LV of August, A. D. 1872, said 
mortgave Wis filed tor record in) thy othice of the recorder within and 
for the county ol Cook and State of Illinois, and was duly recorded 
in Book 64 of Records, at page 319 et seq 
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And your orator further states that said. Anson Sperry, as 
v guardian as aforesaid, was duly authorized and empowered to 
borrow said sum of Money of your orator to execute sajd 
bond, and to secure said loan by a mortgage in fee of the lands of 
said minor, as in and by said bond and mortgage provided, by the 
order and judgment of the county court of Cook count ty, duly made, 
according to the provisions of the statu-es in such case made and 
provided. 

Your orator further shows unto your honors that in and by said 
mortgage it was covenanted and agreed that the said Anson Sperry, 
guardian of the estate of [enry W. Kingsbury, a minor as afore- 
said, for himself, as sue hi cuardian, and his successors, would well 
and truly pay unto your orator, its successors or assigns, the princi- 
pal sum of money mentioned in the condition of said bond and 
the interest thereon, according to the said condition. 

And your orator further represents unto your honors that on the 
first (Ist) day of April, in the year of our Lord one thousand eight 
hundred and seventy-three, it loaned to Anson Sperry, as guardian 

of the estate of Hlenry W. Kingsbury, as aforesaid, a further 
1G sum of seventy thousand (870,000) dollars in gold coin of the 
United States of America, and thereby said Anson Sperry, as 
guardian as aforesaid, became indebted to said mortgage company 
in said sum; and, being so indebted, in consideration thereof the 
sald Sperry, cuardian quardian as ator ‘esald, on the day and year 
aforesaid, made and executed, under his hand and seal, a certain 
bond or writing obligatory in the penal sum of one hundred and 
forty thousand ($140,000) dollars, conditioned for the payment unto 
your orator-, thie ir SUCCeSSOTrS, said representatives, or assigns, of the 
principal sum of seventy thousand ($70,000) dollars in gold coin as 
aforesaid on the first (Ist) day of April, in the vear one thousand 
eight hundred and eighty-three (1883), with interest on said sum, to 
be computed from the day of the date of said bond, at and after the 
rate of nine (9) per centum per annum in like gold coin, such inter- 
est to be paid half-yearly, on the first dav of each of the months of 
October and April in each and every year until said principal sum 
should be fully paid 
Which said interest payments are specified in and further 
i] secured by Lwenty | 2)) coupon or interest notes civen with 
said bond, and in and by such bond it was expressly agreed 
that if default should be made in the payiment of any of the interest 
on the principal sum above mentioned, payable haif-yearly as afore- 
said, and any portion thereof should remain due and unpaid for the 
Space of one month after the same be came due and pavable accord- 
ing to the condition of said bond, then the said principal sum, to- 
gether with all arrearages of interest thereon, should, at the option 
of said United States Mortgage Company, their successors or assigns, 
thereupon become at once due and payable, and should be collectible 
without notice, either immediately or at any time after such default, 
as by the said bond, now in the possession of your orator and ready 
to be produced and proved as your honors shall direct, reference 
thereto being had, wil! more fully and at large appear. 


ll 
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And your orator further shows that for the purpose of better se- 

curing the payment of the said sum of money so loaned on 
12 the condition of said bond, with the interest thereon, accord- 

ing to the true intent and meaning of said bond, the said 
defendants, Anson Sperry, as guardian as aforesaid ; Eva Lawrence, 
Albert G. Lawrence, and Jane C. Kingsbury, on the day of the date 
of said bond, duly executed, acknowledged, and delivered to your 
orator a Gertain mortgage deed, dated the first (1st) day of Decem- 
ber, A. D. 1876, and thereby granted, bargained, sold, ali-ned, re- 
mised, released, conveyed, and confirmed unto your orator, Its suc- 
cessors and assigns, forever all the following-described premises, 
situated in the city of Chicago, in the county of Cook and State of 
Illinois, to wit: 

All the property above deseribed conveyed by said first-men- 
tioned mortgage, and also the following property : 

All that portion or parcel of the said east half (}) of the north- 
west quarter (}) of said section nine (9) included in the follown 
deseribed boundaries, to wit: 

Commencing at a point on the east line of said northwest quarter 
(}) of said section nine ({)) three (3) feet north of the centre of On- 

tario street, in the city of Chicago, and running thence west 
Lo on a line three (3) feet north of the centre of said Ontario 

street to the centre of Kingsbury street : thence southeast- 
erly along the centre of said Kingsbury street to point on the centre 
line of Ohio street extended: thence east along the center of Ohio 
street to the east line of said northwest quarter (}) of said section 
nine (9), and thence north along the said east line of said northwest 
quarter (}) of said section nine (4), the place of beginning 

And also all that portion or parcel of the said east half (1) of the 
northwest quarter (4) of said section nine (9) included in the fol- 
lowing-deseribed boundaries,to wit: Commencingon the dock line of 
the east bank of the north branch of the Chicago river at a pont two 
hundred and thirty-one (251) feet northwesterly from the interseec- 
tion of the north line of Indiana street with said dock line, and run- 
ning thence northwesterly along the said dock line to a point where 
adine drawn through Ontario street three (5) feet north of and 
parallel with a line drawn east aud west through the centre of 

Ontario street would intersect said dock line; thence east on 
LJ a line three (3) feet north of and parallel with a line drawn 

east and west through the centre of said Ontario street to the 
west line of Kingsbury street three hundred and forty-three (543) 
feet, and thence southwesterly in a direct line to the place of begin- 
ning, together with all and singular the tenements, hereditaments, 
and appurt nances thereunto by longing or Ih anywise appertaining, 
and the revision and re Visions, re mainder and remainae rs, rents, 
issues, and profits thereof; and also all the estate, right, title, interest, 
dower, and right of dower, claim, and demand whatsoever, as well 
in law as in equity, of the said defendants, Anson Sperry, as guar- 
dian as aforesaid ; Eva Lawrence, Albert G. Lawrence, and Jane C 
Kingsbury, of, in, and to the same and ev ry part and parcel thereof, 
with the appurtenances thereto belonging; to have and to hold the 


if. 
ihe 
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said granted and described premises, with the appurtenances, unto 
your orator, its successors and assigns, forever. 


And afterwards, to wit, on the twenty (26) sixth day of 

lo April, A. D. 1873, said mortgage was filed for record in the 

othee of the recorder within and for the county of Cook and 

State of Illinois, and was duly recorded in Book 206 of Records, at 
page @). 

And your orator further states that said Anson Sperry, as guardian 
aS aforesaid, Was duly authorized and empowered LO borrow said 
sum of money of your orator, to execute said bond. and to secure 
said loan by a mortgage ith fee of thr land of said minor, asin and 
by said bond and mortgage provid d, by the order and judgment of 
made, according LO the }ro- 


; 


said county court of Cook county, duly 
visions of the statutes in such case made and provided. 

Your orator further shows unto your honors that in and by said 

tuted and agreed that the said Anson Sperry, 

as guardian as aforesaid, was duly authorized and empowered to 

borrow said sum of monev of vour orator, to execute said bond, and 


mortyvuvge It Was Covel: 
i¢ 


s 


osecure snid loan by dQ morteugce lh lee QO! the land Oo] said minor, 


_ 
. 


as in and by said bond and mortgage provided, by the order and 
judgment of said county court of Cook county, duly made, ac- 
Ll cording to the provisions of the statutes in such case case 


made and provided 
Vour eee ee | ee ; —y | :, hs and by said 
our orater iurther shows unto your honors that in ane DY Sal 
mortevave it was covenpanted ana aere ed that the said Anson Sperry, 


’ 
’ 
' 


euardian of the estate of Llenry W. Kingsbury, a minor as aforesaid, 

dt , . Ms | 

for himself as such guardian and his successors, would well and 
] i , ‘ _ , ° . -- _ —s 

truly pay unto your orator, its successors or assigns, the principa: 


sum olf money mentioned in the condition of said bond and the in- 
terest thereon according to the said condition 
Your orator turther states that ot) the thirty- inst day ot July. A. 


D. 1Ss Os the said Anson Sperry resign d his position is euardian of 


said minor, Henry W. Kingsbury, and that said defendant, Eva 
Lawrence, above mentioned, was appointed in his stead and as his 


% 
successor as wuardilanl of said minor 
, ’ s . , : , * — = * 
And that on the third dav of February. A. D. 1875. said Eva 
Lawrence Pesig@nead Her position as suecih LPUuUAaPalanl, and lieman (yr. 


Powers was duly appointed in her, place as guardian of said 


7 And your orator further represents unto your honors that 
| December, in the year of our Lord one 
thousand eight hundred and seventy-six, it loaned to Hleman G. 
Powers, as guardian of the estate of Henry W. Kingsbury aforesaid, 
a further sum of ninety-five thousand ($95,000) dollars in gold coin 
of the lL nited States of Ame rica, and thereby suid Powe , 
guardian ls aforesaid, became indebted to said mortgage Company 
in sald sum 

And being sO indebt d, It) consideration thereof the said Powers, 
guardian as aforesaid, on the day and vear aforesaid, made and exe- 
cuted, under his hand and seal, a certain bond or writing obligatory 


QE 
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in the penal sum of one hundred and ninety thousand ($190,000) 
dollars in gold coin of the United States, conditioned for the pay- 
ment unto your orators, their successors, legal representatives, or 
assigns, of the principal sum of ninety-five thousand ($95,000) dol- 
lars in gold coin of the United States on the first (Ist) day of De- 

cember, in the year one thousand eight hundred and eighty- 
it. three, with interest on said ane, to be computed from the day 

of the date of said bond, at and after the rate of nine (9) per 
centum per annum, in like gold coin, such interest to be paid half- 
vearly on the first day of each of the months of June and Decem- 
ber in each and every year until said principal sum should be fully 
paid, which said interest payments are specified in.and further se- 
cured by fourteen (14) coupons or interest notes given with said 
bond. 

And in and by such bond it was expressly agreed that if default 
should be made in the payment of any of the interest on the princi- 
pal sum above mentioned, pavable half-vearly as aforesaid, and any 
portion thereof should remain due and unpaid for the space of 
thirty (30) davs after the same became due and payable according 
to the condition of said bond, then the said principal sum, together 
with all arrearages of interest thereon, should, at the option of said 
United States Mortgage Company, their successors or assigns, there 

pon become at once due and payable, and shoul ) be col- 
lo lectible without notice, either immediately or at any time 

after such default, as by the said bond, now in the possession 
of your orator and ready to be produced and proved as your honors 
shall direct, reference thereto being had, will more fully and at 
large appear. 

And your orator further shows that, for the purpose of better si 
curing the payment of the said sum of money so loan d on the con: 


. 
: 


dition of said bond. with the interest thereon. according to the true 


} ® ’ ’ ’ } : 
Intent and meaning of said bond, the said defendants, . He man ts 
Powe rs, as fui — in as aforesaid. and Jane ¢ Kingsbury. on thea 
: : } : , ’ } | Po } : 
dav of the of said bond. duly executed. acknowledged. and de 


livered to your orator a certain mortgage deed, dated the tirst day 
of December, A. D. 1876, and thereby granted, bargained, sold, 
ail ned, remised, released, conveved abd Cal firmed unto vour orator, 
lis successors and assigns, forever all the ht wine dese} by d pretn- 
ises, situated in the city of Chicago, in the county of Cook and Stat 


’ 


of Illinois, to wit: All the property hereinbefore deseribed 


20 conveyed by said first-mentioned mortgage, and also all 

that piece or portion of said east half (1) of the northwest 
quarter (}) of said secLlion nine 7D. township LWentv-ninhe (2) 
aforesaid, bounded and deseribed as follows, to wit: Commencing at 


a point on the east line of said northwest quarter section three (5) 
leet north of the centre line of Ontario street, in the « iV Ol ‘ hicago, 
and running thence west on a line three (5) feet north of and par- 
allel with the centre line of said Ontario street to a point In re 
centre line of Kingsbury street ; thence southeasterly along the cent 

line of said Kingsbury street to a pomnt mn the centre line of hic 
street extended ; ‘thence east along the centre line of said Ohio street 
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extended to a point in the east line of said north west quarter sec- 
tion, and thence north along said east line of said northwest quarter 
section to the place of beginning ; also that piece or portion of said 
east half (3) of the northwest quarter (}) of said section nine (9) 

bounded and described as follows, to wit: Commencing 
2] on the dock line of the east bank of the north branch of 


the Chicago river at a point two hundred and thirty-one 
(231) feet northeasterly from the point of intersection of north 
line of Indiana street with said dock line, and running thence 
northwesterly along the said dock line to a point where a line 
drawn through Ontario street three (5) feet north of and parahlel 
with a line drawn east and west through the centre of Ontario street 
would intersect said dock line; thence east on a line three (3) feet 
north of and parallel with a line drawn east and west through the 
centre of said Ontario street to the west line of Kingsbury street ; 
thence southeasterly along the west line of Kingsburv street three 
hundred and forty-three (845) feet-to a point in said west line, and 
thence southwesterly in a direct line to the place of beginning ; 
also all that piece or portion of said east half (3) of the northwest 
quarter (}) of said section nine (9) bounded and described as_fol- 
lows, to wit: Commencing at the po.nt of intersection of the north 

line of Kinzie street with the dock line on the east bank of 
22 the north branch of the Chicago river, thence running north- 

west rly along said dock line one hundred and seventy-eight 
(178) feet; thenee northeasterly in a straight line to a point at the 
intersection of the eentre line of Kingsbury street with the south 
line of Michigan street extended ; thence southeasterly on the centre 
line of said Kingsbury street to the north line of said Kinzie street, 
and thence west on the north line of Kinzie street to the place of 
beginning, together with all and singular the tenements, heredita- 
menis, and appurtenances thereunto belonging or in anywise apper- 
taining, and the revision and revisions, remainder and remainders, 
rents, issues, and protits thereof; and also all the estate, right, title, 
interest, dower and right of dower, claim, and demand whatsoever, 
as well in law as ine quity, of the said defendants, Heman G. 
Powers, as guardian as aforesaid, and Jane C. Kingsbury, of, In, and 
to the same and every part and parcel thereof, with the appurte- 
nances thereto belonging ; to have and to hold the said granted and 

deseribed premises, with the appurtenances, unto your orator, 
23 its successors and assigns. forever. 


And afterwards, to wit, on the twelfth (12th) day of December, 
A. D. 1876, said mortgage was filed for reeord in the office of 
the recorder within and for the county of Cook and State of Ili- 
nois, and was duly recorded in Book 150 of Records, at page 12 ef 
sey. 
And your orator further states that said Heman G. Powers, as 
cuardian as aforesaid, was duly authorized and empowered to bor- 
row said sum otf money of your orator, to execute said bond, and to 
secure said loan by a mortgage in fee of the land of said minor, as 
in and by said bond and mortgage provided, by the order and judg- 
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ment of said county court of Cook county, duly made, according to 
the provisions of the statutes in such case made and provided. 

And your orator further shows that it was also provided and 
agreed in each of said three mortgages that if the said mortgagors 
in said three mortgages above described, their successors, heirs, ex- 
ecutors, or administrators, should well and truly pay or cause to be 

paid unto your orator, its successors or assigns, the said prin- 
24 cipal sums of money mentioned in the conditions of said 

several bonds secured by said three mortgages, and the inter- 
est thereon, at the time and times, respectively, and in the manner 
mentioned in the conditions of said bonds, according to the true 
intent and meaning thereof, and should and did promptly and 
faithfully falfill and perform all the covenants and agreements, con- 
ditions and obligations, thereinafter mentioned— 

Then said mortgages and the estate thereby granted should cease, 
determine, and be utterly null and void; all of which will more 
fully and at large appear by reference to said nortgages, now in the 
POSSE ssion of your orator, ready to be pore “vluced and proved is your 
honors shall direct, and to which for greater certainty your orator 
prays leave to refer. 

And your orator further shows that in and by each of said bonds 
above described il was expressly agreed that if default should be 
made in the payment of any of the interest on the principal sums 
above mentioned, secured by said several bonds, payable half- 

yearly as aforesaid, and any portion thereof should remain 
25 due and unpaid for the space of thirty days after the same 

became due and payable according to the conditions of the 
said bonds firstly and thirdly above described, as for more than than 
the space of one month, according to the condition of said bond 
secondly above a scribed, then the Princip SUTDIS above Thi ntioned 
secured bY said several bonds, togeth rwith all arrearages ol Interest 
thereon, should, at the option of said company, their successors or as- 
signs, thereupon become due and payable, and collectible without 
notice, immediately or at any time after such default, anything In 
said bonds and conditions before contained to the contrary notwith- 
standing 

And vour orator avers that default has been made in the payment 
of the interest note or coupon given given for the half-yearly Inter- 
est on said bond first above described, which became due and pay- 
able on the the first (1st) day of May, A. D 1877, for, to wit, the sum 
of seven thousand eight hundred and seventy-five ($7,875) dollars 
in gold coin as aforesaid. 

And your orator avers that default has been made in the 

26 payment of the interest note or coupon given for the half- 

vearly Interest on said bond secondly above mentioned and 

7 seribe d, which became due and payable on the first (ist) day of 

October, A. D. 1877, for, to wit, the sum of three thousand one hun- 
dred and fifty (83,150) dollars in gold coin as aforesaid. 

And your orator avers that default has been made in the payment 
of the interest note or coupon given for the half-yearly interest on 
said bond thirdly above mentioned and deseribed, which became 
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due and payable on the first (1st) day of June, 1877, for, to wit, the 
sum of four thousand two hundred and seventy-five ($4,275) dollars 
in gold coin as aforesaid. 

And that such defaults severally continued for more than thirty 
days on said first and third above described bonds, and for more 
than the space of one month on said bond secondly above deseribed 
after the said several installments of interest became due and should 
have been paid according to the covenants, provisions, and agpree- 
ments in said bonds contained. 

And your orator further shows unto your honors that your 
2/1 orator elected to declare the whole of each of said principal 
sums mentioned in and secured by said three bonds and now 
remaining unpaid, together with all interest accrued thereon, due 
and payable, and avers that the whole of each of said principal sums 
and the interest, as above stated, remains now due and payable to 
vour orator according to the provisions of said three bonds and of 
the mortgage so given to secure the payment of the same. 

Your orator further shows that 1n each of the said mortgages it 
was also covenanted and agreed by said mortgagors that they would 
not at any time thereafter, until said principal sums secured thereby 
and interest should be paid, suffer said premises conveyed by said 
Premases conveyed by said mortgage Or any part thereot to be sold 
for any tax or assessment whatever, and in the event that your 
orator should expend any money either to save said premises or any 
part thereof from any sale of taxes or assessments, or to redeem the 
same from any such sale, or to protect the title or possession of said 

premises, then all such moneys so expended should be 
28 new and additional principal sums of money received by 

said mortgage, and should be payable and might be colleeted 
Imme«¢ diately Or at any time thereafter, with Interest thereon at the 
rate of nine () per centum from the time of so paying the same. 

And your orator further shows unto your honors that after the 
making of the said mortg@ages and the covenants aforesaid large 
sums of money became due and payable lor taxes and assessments 
which had been levied and assessed upon said premises according to 
law, and for the payment of which, upon default made by said 
mortgagors, said premises became and were liable to be sold. 


, 


And your orator states that said n ortgagors made default in the 


‘ 


payment thereof 
And vour orator further shows that on account of said default in 
the payment of said taxes it became Hhecessary that your orator (or 
some one on its behalf) should and it did necessarily pay, lay out. 
and expend a large sum of money to protect said premises rom 
sale and to redeem the same for and on account of such taxes and 
assessments so levied and assessed as aforesaid. 
2Q And your orator states that on or about the Sth day of 
June, 1877, the said minor, Henry W. Kingsbury, having 
theretofore obtained the age of 14 years, applied to the said county 
court of Cook county, by petition, to appoint John V. Le Movne 
as guardian of the estate of said minor, according to the statutes in 
such case made and provided 


% 


| 


, 
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That subsequently and on, to wit, the 20th day of September, 

1877, said Le Moyne was appointed as such guardian by said county 

' court, and thereafter said Le Movne duly qualified and is now act- 

ing as such guardian, and by such proceedings the said Le Moyne 

superseded said Powers as guardian, and said Powers thereupon 
ceased to be such guardian. 

And vour orator further shows that it has frequently, since said 
principal sums became due, by its election as aforesaid, caused 
application to be made to the said defendants, and has requested 
them Lo pay sald taxes SO paid by your orator, and the said princl- 
pal sums and the acerued interest thereon to your orator, or else to 

release their equity of redemption in said mortgaged premises, 
ol) And your orator further shows that no proceedings at law 

have been had or taken to recover the said sums of money 
and interest, or any part thereof, so due on said three bonds as 
aforesaid 

And your orator well hoped that the said defendants would have 
complied with such your orator’s reasonable request, as in justice and 
equity ought to have been done; but now so it is that the said de- 
fendants refuse so to do 

Your orator is informed that Eva Lawrence, forme-lv Eva Kings- 
bury, mother of said minor, and Jane C. Kingsbury claim to have 

dower interest in the above-mentioned premises, subject, however, 
Lo the lien ot thi three said morterages Givell .O Vour orator 

And yout orator avers that by each of the sail mortgages the 


‘ _ 
rents, issues, and profits of the said lots and lands, and of the im- 


provements thereon and appurtenances thereto, were conveyed LO 
your orator, and that by each of said mortgages your orator 1s en- 

titled to have and receive the rents, issues,and profits of all 
3] of said premises to apply toward the payment of the amount 


| wane oF cs | on on nd parcel 

And vour orator avers that all « said several lots an parceis 
, s ’ ia . , 

Ol ianad are rent d or mav ve rented, and that.in fact, ali or u large 


" ? } ' , 
}) irt tnereolt are rent dd, ind a targe sum of money 1s due monthly 
; ,7 } ' 
iting CoLllecLibie as Such Tents, Ssues, ana pronts 
ri . " ; ‘ : j ; ’ ‘ ' e* ’ ‘ 
io the end, theretore, that the sald a endants may, if they Cal), 


} _ ' ! ’ } 
Show whv your orator sioutid not nave ne retiel herevy nraved, and 


Liat Luev may full, true, and pertect answel make (not undet oath. 


} } > as ] 1; } 

their auswers under oath being hereby waived, according to the 
, ? , 

| and singular the 


ati , | . ' ’ ’ ] ’ j ys? “7 | i at 
halt iLeS iil “l1Ci} ore a © nde fii ? ‘Py tact i pall 
: ‘ + . 
; 


larly as li the SAmne Were hereafter 


. i , ° 
repeated and they hereunto particularly interrogated, and that said 


] ; ] ‘ 4 ; ‘ - . =? ” . . ] ° 
Gemenaanes may itim We r wihiat bnLeres » Bat 1} (pT Ciadlti they severally 


; , j | 
Your orator pravs that an account may be taken under thr diree- 
tion of this honorable ecourt of what is due and owing to your 


, , . 
orator for principal money and interest on sal | bond and 


vu mortgage, and for anv other payments by your orator to 


protect such security, and which are secured by said mort- 


’ : 
‘¥ <¥ » ‘ yf stcl 
{vil t* 74> POTS 


And that said defendants may be decreed to pay to your orator 
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what may be found due on taking such account as aforesaid, together 
with the costs of this suit, by a short day to be named and appointed 
by this honorable court for that purpose ; or, in default of such pay- 
ment, that said premises may be sold by and under the direction of 
this court and the proceeds of such sale be applied to the payment 
of the amount so found to be due your orator as aftoresaid— 

Together with all costs and expenses ; and that the said defend- 
ants and all persons claiming under them may be foreclosed and 
barred from all equity of redemption or claim of, in, and to the said 
mortgaged premises and every part thereof. 

And your orator prayes that some disinterested person may be 
appointed as receiver of the said mortgaged premises to — the same 
and LO colleet all SUNS of money due or to become due as rent for the 

same, with power lo lease and renew leases of said premises 
Oo or any part thereoi— 

And with such other powers as may be necessary; and that 
he be authorized to apply the sums, &c., received by him, after de- 
ducting the expr nses of his Lrust as sue I) recel Ver, towards the pay- 
ment and satisfaction of the debt due your orator, secured by said 
bond and mortgage 

And that your orator may have such other or further relief in 
the premises as your honors shall seem meet and as the nature of its 
case may requife, 

Mav it please your honors to grant unto your orator the writ of 
subpoena of the United States of America, to be directed to the said 
Anson Sperry, Henry W. Kingsbury, Albert G. Lawrence, Eva Law- 
rence, Jane C. Kingsbury, Leman G. Powers, and John V. Le Movne, 
as guardian of the estate of Henry W. Kingsbury, a minor, thereby 
commanding them and every of them, at a certain day therein to be 
specified, p» rsonally to be and appear before this honorable court, 


. 


i 
t} 1? 2? i}, eos fy , =\\  « 1] r) i Baeta ' t| ‘ . : T<, } t "P< | 
nen ana there vo answer alilLanad SINGUIAT Lie premises, ana LO SLane 


to, perform, and abide such order and decree herein as to your 
od honors shall seem meet; and your orator will ever pray, ele 
WIRT DEXTER, 
Solr tor Compl 
STATE OF ILLINOIS, | 


# 
County ] { OO . } 


Alfred W. Sansome, being duly sworn, deposes and says that he 
is the agent of the United States Mortgage Company at said county, 
and has knowledge of the matters and things set forth in the fore- 
eoing bill of complaint, in manner and form as in said bill set forth, 
and kuows the same to be true, and as to such as are stated on in- 
formation and belief he believes them to be true. 


ALFRED W. SANSOME 


85 Subseribed and sworn to before me this %th dav of Novem- 
ber, A 1). 187% : 

[ SEAL. | CHAS. L. ALLEN. 
Notary Public. 


Endorsed: Filed Nov. 9th, 1877. Wm. H. Bradley, clerk. 
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36 On the same day, to wit, on the ninth day of November, 

IS77, there issued out of said clerk’s office a writ of subpcena 
in said entitled cause; which said writ, together with the return of 
the marshal endorsed thereon, is in the words and figures following, 


to wilt 


UNITED STATES OF AMERICA, 
Northern District of [llinoi — 


The United States of America to Anson Sperry, ar nry W. Kings- 
bury, Albert G. Lawrence, Eva Lawrence, Jane C. Kingsbury, He- 
man G. Powers, and John V. Le Moyne, as guardian of the estate 
of Henry W. Kingsbury, a minor, Greetin 


We command you and every of you that you appear before our 
ludges of our circuit court of the United States of America for 


ye , ‘ . ‘ 
tie northern district ol Illinois, ut Chicago, ih sald distri t. on the 


first Monday in the month of December next. to answer the bill of 
’ ] ’ ’ ’ . i . " ? 

complaint of the lL nited States Morteave ‘ ompany, this day filed 

; i? ’ ct ; '. 9 '* } ’ j " } , j 

mn the clerk’s othee ol said court, in Sald ¢citv of Chicago, then and 


there to receive and abide by such udgment and decree as shall then 

or thereafter be made upon pain oF judgment being pronounced 
“ugulbst. Vou by at fault. 

Tothe marshal of the northern distriet of Illinois to execute. 

i \\ ILnbess lhe Ilo NI rise i Waite Chel Justices 7) thi 

Supreme Court of the United States of America, at Chicago 


’ , > &? , 

aforesaid, this ninth day of November, in the year of our Lord one 
H . . | : i.4 bees = ] : al . ' ‘ ur | ’ " 
Loousand eight hundred and seventy-seven, and of our Independ 


[sea] WM. H. BRADLEY, Clerl 


air above-named defendants Ar Y} tified that unless they and 


each of them shall enter therrappea ince in the clerk’s othee of said 
court. at Chicago aforesaid, on or before the day to which the above 
writ is returnable the complainants b will be taken against them 
as confessed and a decree entered ace nely 


WM. H. BRADLEY, Cleri 


Circuit Court of the United States of \meriea. Northern District of! 


UNITED STATES MORTGAGE COMPANY, } 
in (hanecer 


Anson Srerry and Others } 


To John V. Le Moyne, guardian, and the other said defendants 
+ Take notice that the complainant wiil mov this honorable court 


MORTGAGE CO. VS. 


UNITED 


TILE STATES 


on the 17th day of November, A. D. 1877, at 10 o’elock a. m., 
oo or as soon thereafter as counsel Cali be heard, that ua receiver 
be appointed in accordance with the prayer of the bill herein. 
Yours, ete., 
WIRT DEATER., 
Comp ts Solicitor. 
Dated this ninth day of November, A. D. 1877. 


| have served the within writ within my district in the following 
manner, to wit: Upon Anson Sperry, therein named, on the 12th 
day of November, A. D. 1877; also upon Heman G. Powers, therein 
named, on the 12 day of November, A.D. 1877; also upon John V. 
Le Moyne, therein named, on the 26th day of November, A. D. 
IS7 7. by po rsonally at lve ring LO each of them a true COpy of the 
same on the al yresaid days 

| did not-serve the other defendants, having been unable to find 
either — them, or that they had auhy residence within nV district 

JESSE S. HILDRUP, 
U.S. Marshal, 
By L. O. GILMAN, Deputy. 


endorsed riled Dee. 4 A. 1), Sd @. W. Lf. bradley, clerk. 


ou Afterwards, to wit,on the seventeenth day of November, in 
the adjourned October term of said court, 1877, 1n the record 
of thi proces dings thereof in sald entitled CAUSC, before Llon. Ilenry 


W. Blodgett, district judge, is the following entry, to wit: 
Cdrule g 


The Unirep Srates Morraack Company 
rs. >In Chancery. 
ANSON SPERRY cf al j 


moves the court for the appointm nt of a receiver herein, and, Ol) 
MOLLON Ol del ndants, by ‘es Le Niovin , [sq., solicitor, it is ordered 
by the court that the hearing on said motion be postponed until a 
future day. 


Now CoTunes the complainant's solicitor. Wirt Dexter, lsq., who 


Afterwards, to wit, on the twenty-eighth day of November, in the 
adjourned October term of said court, 1577, 1n the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, 1s the following entry, to wit: 


Cdired 
Tue Unrrep Srares MortGace Company 
vs : In Chancery. 
Hlexry W. Kincspury et eal 
LW) Now comes the said complainant, by its solicitor, and it 
uppearing to the court from the proofs herein that the de- 
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fendants, Henry W. Kingsbury, Eva Lawrence, Albert G. Lawrence, 
and Jane C. Kingsbury, are not inhabitants of nor found within 
said district, and have not voluntarily entered their appearance In 
this cause,on motion of said solicitor, it is thereupon ordered by the 
court that said absent defendants, Henry W. Kingsbury, Eva Law- 
rence, Albert G. Lawrence, and Jane C. Kingsbury, do appear, plead, 
answer, or demur to the complainant's bill of complaint herein by 
the firsts Monday in February, A. D. 1575, and that a copy of this 
ord r be served On said absent defe I dants at least LW nty days prior 
to said first Monday in February, 1875 


b] Afterwards, to wit, on the fourth day of December, in the 

adjourned October term of said court, 1577, in the record of 
the proceedings thereof in said entitled cause, before Hon. Thomas 
Drummond, circuit judge, is the following entry, to wit 


fj ite 


oe In (‘haneerv 
Anson Sperry et a/ 


Now come the parties, by their solicitors, and thereupon the com- 


} lainant moves the court ior the appolhntment of a receiver herein 


and, after. hearing the same in part, the further hearing on said mo- 


Lioh 1s postponed until a future day 


i. Aft rwards, to wit. on the seventh day of December. in the 
adiourned October term of said court. 1S77. in the reeord of 


ait proceedings thre reot In said entitled CUuUse before lion ‘Thomas 
Drummond, circuit judge, is the following entry, to wit 
Order 
Tne Unirep States MortGace Company 


is, 
Axson B. Srerry,. Hewan G. Powers, Jonn V. Li 
Moyne, Henry W. Kincspury, et al 


In Chaneery. 


j 
. 


This cause came on — further heart ty this day on the motion of 
thi complainant for the appointment of a receiver of the property 
in the bill described and of the rents and profits thereof, Wirt Dex- 
Ler. sq : cLpo pve aring for the complainant, and the respondents ap- 
pearing by the Hon. Lyman Trumbull and John V. Le Moyne, lisa. 
one ol the respondents), and, aiter argument by COLLIS and cCon- 
sideration by the court, it is ordered that John V. Le Moyne, Esq., 
one of the de fendants, be, and 1s lie rebv, directed and ein powered to 


. . ‘ . , . 4: ‘ ’ P . , , ’ i : . 
coliect the rents and profits, both accrucd and that may accrue, of 
the prope rtv described in the bill of ¢ daint. and that he lease 


mnie 
or renew leases of the same and of the several parts thereof upon the 
best terms practicable, but not for a longer term than till 
May first, A. D. 1579, except upon the approval of this court; 


that he may pay from such rents such ordinary expenses as 
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~ 


may be requisite to maintain such property in a- good rentable con- 
dition as the same is now in, and that he hold all such rents and 
profits in his hands subject to the order of this court, and pay out 
no part thereof except upon the order of this court, save such as he 
may need to expend for the PUPPOSse aforesaid,and he may also pay 
all necessary expenses, due and to become due, of Henry W. Kings- 
bury. 

And it is further ordered that said Le Moyne report to this court 
the condition of the estate of defendant, Henry W. Kingsbury, the 
minor whereof he is guardian, including in such report the current 
rental of the property described in the bill, as well as any other be- 
longing to such ward, and the whole annual taxation of such estate, 
and whether paid and by whom, and the insurance and rate of in- 
surance on thie buildings ther On, and whetlhi Y" pad and by whom, 
and such other matters as may enable the court to understand the 
condition of such estate, so far as said Le Moyne may be able to 
make report thereof. 


1 Afterwards, to wit, on the twenty-ninth day of December, 

IS77, there were filed in said clerk’s office two certified copies 
of the order of November 28th, 1877, in said entitled cause; which 
said copies, together with the endorsements thereon, are in the words 
and figures following, to wit 


l'nited States Cireuit Court, Northern District of Illinois. 


WreDNESDAY, November 28, A. 1). 1S77 


My sent llon ar nry \W Bloda it. district judge 


The Unxirep States Mortrcoace Company 
US. In Chancery. 
lfexry W. Kixaspury ef al. } 


Now comes the said complainant, by its solicitor, and it appearing 
to the court from the proofs herein that the defendants, Henry W. 
Kingsbury, Eva Lawrence, Albert G. Lawrence, and Jane C. Kings- 
bury, are not inhabitants of nor found within said district and have 
hol voluntarily entered their appearance in this cause, on motion of 
said solicitor, it is thereupon ordered by the court that said absent 
defendants, Henry W. Kingsbury, Eva Lawrence, Albert G. Law- 

rence, and Jane C. Kingsbury, do appear, plead, answer, or 
AO demur to the complainant’s bill of complaint herein by the 

first’ Monday in February, A. D. 1875, and that a copy of this 
order be served on said absent defendants at least twenty days prior 
to said first Monday in February, 1878 


NortTHeRN District oF ILLINOIS, 88 


I, William H. Bradley, clerk of the cireuit court of the United 
States for said northern district of Illinois, do hereby certify the 
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above and foregoing to be a trucand ‘correct copy of the order en- 

tered of record in said court onthe 20th day of November, A. D. 

1877, in the cause wherein The "nited States Mortgage Company is 
complainant and Henry W. Ki gsbury ef al. are the defendants, as 

the same appears from the reco Js of said court now remaining in 
my eustody and control. 

In testimony whexof I have hereunto set mv hand and 
'sEAL] affixed the seal «S@aid court. at mv othee, in Chieago, in 

said district, tha 5th day of December, A. D. 1877 


WM. H. BRADLEY, Clerk. 


STATE OF MAtyrnanp, } 
Baltimore Sounty, j ss 

Nathmiel] Dorsey, being first duly sworn, deposes and Suys that 
he seved the within order on Mrs. Eva Lawrence and Albert G. 
Lawrence by reading the same to them and each of them, 
= 4b and by delivering a true copy to them and each of them, at 
the city of Baltimore, in the county and State aforesaid, on 

the 25th day of December, A. D. 1877 

N. DORSEY 


Subscribed and sworn to by before me this 27 day of December, 
A. D. 1877. 
[SEAL. | JAMES W. CHEW, 
CTL of the Circuit Court of the United States 
for the District of Maryland. 


Endorsed: Served & copy left Dec. 25, 77,0n Mrs. Eva Lawrence 
and Albert G. Lawrence. John M. MeClintock, U.S. marshal, dist. 
of Maryland. Filed Dee. 29, 1877. W. HL. Bradley, clerk. 


(‘ rlitied (/ nt Ord: r 


by 
lnited States Cireuit Court, Northern District of Illinois 


WEDNESDAY. November 28th. A. D. 1877 


Present: Hon. Henry W. Blodgett, district judge. 


Tue Untrep States MortGace Company 
vs. In Chancery. 
Hexry W. Kinosrury et al j 


Now comes the said complainant, by its solicitor; and, it 

by appearing to the court from the proofs herein that the de- 

fendants, Henry W. Kingsbury, Eva Lawrence, Albert G, 

Lawrence, and Jane C. Kingsbury, are not inhabitants of nor found 

Within said district, and have not voluntarily entered their appear- 

ance 1n this cause,on motion of said solicitor, it is thereupon ordered 

—_ by the court that said absent defendants, Henry W. Kingsbury, Eva 
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Lawrence, Albert G. Lawrence, and Jane C. Kingsbury, do appear, 
plead, answer, or demur to the complainant’s bill of complaint herein 
by the first Monday in February, A. D. 1878, and that a copy of 
this order be served on said absent defendants at least twenty days 
prior to said first Monday in February, 1578. 


NORTHERN District or ILLINOIs. ss: 


[, William H. Bradley, clerk of the cireciit court of the United 
tates for said northern district of Illinois, ao hereby certify the 
above and foregoing to be a true and correct COP,’ ol the order Chi- 
tered of record in said court on the twenty-eighth day” of November, 
A. D. 1877, in the cause wherein The United States Mowtgage Com- 
pany is complainant and Henry W. Kingsbury et al. are tI, ¢ defend- 
ants, ils the same appears from the records of said court jHowWw re- 


maining in my custody and control. y 
[SEAL. | In testiinony whereof I have hereunto set wl 
48 hand and affixed the seal of said court, at my office, 
in Chicago, in said district, this 28th day of November, A. D. 
LS77. 
WM. HT. BRADLEY, Clerk. 
STATE OF CONNECTICUT, es 
County ot Ni if? London. } _ 
Richard W. Chadwick, a deputy sheriff of the county of New Lon- : 


don aforesaid, living in Old Lyme, in said county, being first duly 
sworn, on his oath states that he served the within’ notice on Jane 
C. Kingsbury by reading the same to her and delivering a true copy 
thereof to her the tenth day of December, Ba Seed. 

RICHARD W. CHADWICK, 


Deputy Sli riff. 


Subscribed and sworn to by Richard W. ( ‘hadwick before mec this 


L7th day of December, A. D. 1877. 


[skar..] DANIEL CHADWICK, 
Notary Public Ln and for thre County of Ne iL’ London, 
Slate ot Connecticut. 


Endorsed: Filed Dee. 20,1877. W. II. Bradley, clerk. 


49) Afterwards, to wit, on the fifth day of January, 1878, came 

John V. Le Moyne and filed in said clerk’s office his appear- 
ance in said entitled cause; which said appearance is in the words 
and figures following, to wit: 
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d | ppearance. 


UNITED STATES OF AMERICA, } 
Nortlhe ri District of Illinois. } 


oO . 


United States Circuit Cou rt, Northern District of Illinois. 


Unrrep States MortGcace Company ) 
Us. >In Chancery. 

ANsoly SPERRY ef al. 
[ hereby enter my appearance in the above-entitled cause. 
Jav’y Sth, 1878. 
JOHN V. Le MOYNE, 


In Person. 
Endorsed: Filed Jan’y 5, 1878. Wm. I. Bradley, el’k. 


o) Afterwarals, to wit, on the twenty-third day of January, 

1S78, in the December term of said court, 1877, in the record 
of the proces dimgs thereof In said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Crde . 


The Uwnrrep States MortGace Company 
>In Chancery 


/ s 


is. 
Anson Sperry. Henry W. Kinasrnury., et al 
‘day comes the said complainant, by its solicitors, and repre- 


LO the court that it has been unable to obtain service ol the 


s,id Henry W. Kingsbury twenty days before the first Monday in 
“ebruary, A 1). ISGS, aus re quired by said order. It Is thr refore Or- 
, dered that upon motion of said solicitor that the said Henry W. 
bury do appear in said cause and plead, answer, or demur to 


Kings 
the bill of complaint herein by the first Monday in March, A. D. 


IS7S, and thata COPY of this order be served on said Ifenury W. 
Kingsbury at least twenty days before said first Monday in March, 


A. D. 1875S. 


ol Afterwards, to wit, on the thirtieth day of January, 1878, 

there was filed in said clerk’s office a -certified COPY of the 
order of January 23rd, 1878, in said entitled cause; which said cer- 
tified COPY, Log ther with the endorsements thereon, are in the words 


and figures following, to wit: 
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United States Circuit Court, N. District of Illinois. 
WEDNESDAY. January 93rd, A. D. 1878. 
Present: Hon. Henry W. Blodgett, district judge. 


Tue Unirep States Morrcace Company 
U's. [In Chancery. 
Anson Sperry, Henry W. Kixaspury, et at. J 


This day comes the said complainant, by its solicitor, and repre- 
sents to the court that it has been unable to obtain service of the 
order entered in said cause November 28th, 1877, on said Henry W. 
Kingsbury twenty days before the first Monday in February, 1878, 
as required by said order. It is therefore orderecdl, upon motion of said 
solicitor, that the said Henry W. Kingsbury do appear in said cause 
and plead, answer, or demur to the bill of complaint herein by the 

first Monday in March, A. D. IS7S, and thata COPY of this 
O2 order be served on said Henry W. Kingsbury at least twenty 
days before said first Monday in March, A. D. 1878. 


NORTHERN District or ILuLiNols. 


& William H. bradley, clerk of the « ircuit court of the United 
States for said northern district of [llinois, do her D\ ce rtify the 
above and foregoing to be a true and correct COP). of the order 
entered of record in said court on the twenty-third day of January, 
A. D. 1878, in the cause wherein The United States M: rtgage Com- 
paby Is complainant and Anson Sperry etal. are the defendants, iS 
the same appears from the records of said court now re, laining ae 
wy custody and eontrol. 

In testimony whereof I have hereunto set my sand and 
[SEAL. | affixed the seal of said court, at my office, in Ch.cago, in 
said district, this 23d day of January, A. D. 1S7S. 


WM. H. BRADLEY, Cle! 


State oF New Hampsuire, | 

M rrimack County, } 

J. N. Patterson, marshal of the United States for the district of 

New Hampshire, being first duly sworn, deposes and says that 

he served the within notice on said Henry W. Kingsbury, at 

St. Paul’s School, in Concord, in said distriet, by reading 

the same to him and delivering to him a true copy thereof 
this twenty-sixth day of January, A. D. 1878. 

J. N. PATTERSON, 
{. S. Marshal. 


~~ 
. ° 
~~ 


Subscribed and sworn to by J. N. Patterson before me this twenty- 
eighth day of January, A. Ian 
before me— 
[SEAL. | A. B. THOMPSON, 
Justice of the Peace & Seer lary of the State of New Ha ppshire. 
Endorsed: Filed January 30, 1878. Wm. H. Bradley, clerk. 


4% 
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' 4 Afterwards, to wit, on the first day of February, 1878, came 
? Jane C. Kingsbury, by her solicitors, and filed in said clerk’s 


oflice her appearance in said entitled cause; which said appearance 
is in the words and figures following, to wit: 


F | ppe arance. 


In the Cireuit Court of the United States, Northern District of Ilh- 
nois, of the February Term, A. D. 1878. 


Tue Unirep StTates MortGace Company 
US. | 
Anson Sperry, Heman G. Powers, Joun V. Le! 
Moyne, Guardianef Henry W. Kingsbury; Henry 
W. Kingsbury, Jane C. Kingsbury, Eva Law- | 
rence, & Albert G. Lawrence. | 


In Chane ry 


And now comes the said defendant, Jane C. Kingsbury, by Waite, 
Clarke & Dorman, her solicitors, and enters her appearance in this 
caus 

Dated February Ist, 1875 

JANE ©. KINGSBURY, 
By WAITE, CLARKE & DORMAN, 


Ller Solicitors. 
- 


endorsed: Filed Feb. 1, 1575. W. H. Bradley, clerk 


Jo Afterwards, LO WIL, On tha second day of February, iS. 3, 

came Eva Lawrence and Albert G. Lawrence, by their soli 
itor, and filed in said clerk’s oflice their appearance in said entitled 
cause: Which said appearance is in the words and figures following, 
LO wil 


Im the Circuit Court of the United States for the Northern District 


Tue Unirep States Morrocace Company 


Anson Sperry. Heman G. Powers. Joun V. Li 
Moyne, Guardian, &e.; Henry W. Kingsbury, 
Jane C. Kingsbury, Eva Lawrence, and Albert 
(;. Lawrence. 


ln Chancery. 


And now comes the said defendants, Eva Lawrence and Albert 
G. Lawrence, by Rh. b. Bacon, their solicitor, and enter their appear- 
ance in this cause. 

February 2nd, 1878. 

R. B. BACON. 


Endorsed : Filed Keb 2, 1515 WH. bradley, f lerk. 


22 THE UNITED STATES MORTGAGE CO, YS. 


56 Afterwards, to wit, on the fourth day of February, 157% 

came John V. Le Moyne, and filed in said clerk’s office hi: 
plea in said entitled cause; which said plea is in the words and 
figures following, to wit 


Ph (! 


UNITED STATES OF AMERICA, ss 
Northern District of [liinois. & 


United States Circuit Court, Northern District of Illinois. February 
‘Term, A. D. 1878. 


The Unrrep Strates MorrGgack COMPANY 
i's. -In Chancery. 
ANSON Sperry ef al ) 


The plea of John V. Le Moyne, as guardian of Henry W. Kings- 
bury, a minor, defendant, to the bill of com aint of The United 
States Mortgage Company, complainant. 


This defendant, by protestation, not confessing or acknowledg- 
ing all or any of the matters and things in said complainant's bill 
of complaint mentioned or contained to be true in manner and fortn 
ils the sami ure therein scl forth and alleged, for 1e plea LO the 
whole of said bill SUVS that the court here ought nt to take nor 
wil] take cognizance of the cause uloresald, because he the said John 
V. Le Moyne, says that two of the mortgages menti-ned in said 

bill of complaint were executed by Anson Spen-y, claiming 
ay to act as the guardian of Heury W. Kingsbury, @ ninor, and 

the other one by Ileman G. Powers, also claiming’.o act ina 
like capacity, and that by said mortgages said Sperry and giid Pow- 
crs only Convey the estate of said Ilenry \W Kinesbury. 

And this defendant says that the said guardian had ho autmorityv 
LO mortgage the real estate of said minor, ( xcept by virtue of by 
laws of the State of Illinois 

That ‘ul thie time each Ol said mortvaves was made it Was provide ! 


} 


by ft 

’ | ~yTPTIV! “yt? verter . | t ’ } ‘ “f ' ee « . 
ol Line Coun \ eourt., DIOriy: ro I ic real estite of tne will rad] «al teru 
of vears not exceeding the minority of the ward or in fee, but the 
ime of the maturity of the indebtedness secured by such mortgage 

. , , ’ . ee ; ' 

shall not be extended beyond the Linc OL minority of the ward 

és . : } e i ill | Bes . he ‘ 1] Sm 
loreclosures of mortgages authorized by this act shall only be 


miade by pre tition to the ecountv eourt of the county wher letters (>| 


} . ’ , ' 
" . ~ oat i ' ’ ‘ alias '» . ss) 9 ; ’ " ° 4? 4? 
hie iiws Of tne State ol Tilinors that Like euardian Mmav. OV leave 


) 
. 
’ 


. 


cuardianship were orale d OF, 1th Case of non-resident WIOrs, i) the 
county in which the premises or some part thereof are situated, in 
which proceeding the guardian and ward shall be made defendants; 
and any sale made by virtue of any order or decree of foreclosure of 


such mortgage mayv,at any time before contirmation, be set ‘aside by 


the court for inadequacy of price or other good cause, and 
5S shall not be binding upon the guardian or ward until con- 


firmed by the court.” 
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And this defendant says, upon information and belief, that said 
ruardian did apply to the county court of Cook county for leave to 
make the mortgages in said bill mentioned, and that said county 
‘ourt, by reason of the said statute, in the opinion of this defendant, 
has exclusive jurisdiction for the foreclosure of said mortgages, and 
that this court has not jurisdiction of the same. 

Wherefore, and for divers other errors and imperfections, this de- 
fendant demands the jiadgment of this honorable court whether he 
shall be compelled to inake any further or other answer to the said 


bill or any of the matters and things therein contained, and prays 
to be hence dismissed with his reasonable costs in this behalf Sus- 
tained 

JOHN V. Le MOYNE, 


Guerdian of the kstat oO; aL ‘Ty ia Kingsbury, (I Minor 


STATE OF ILLINOIs, | 


{00k County, } 


John V. Le Moyne; being duly sworn, says that the foregoing plea 
Is not interposed lor delay, and that in His Opimion ib Is true 1h provnrnt 
Oo: tact. 
IOHN V. Le MOYNE 
Subseribed anid sworn to before me this second day oO} ebruary, 
A.D. 1575 
SEAL. | ROSWELL Bb. BACON, 
Nota ” Prachli 


_- 


J Thee foregoing plea is, in my opinion, well founded in point 


LYMAN TRUMBULL, 
(Hi Couns } for Def} f 


enytorsed: Filed Feb. 4, 1878. W.H. Bradley, clerk 


BOs Afterwards, to wit, on the fifteenth dav of February, 1878, 
came Jane C. Kingsbury, by her solicitors, and filed in said 
g:lerk’s oftice her plea in said entitled cause; which said plea is in 


} a , 
tie words and neures following. to Wl 


["~rrep STATES OF AMERICA, 
Northern District of Illinois. | 
Cireuit Court for said District. February Term, A. D. 1875 
Tue Unirep States MORTGAGE COMPANY ] 
Vs, ~In Chane ry 
ANSON SrERRY ef al 
The plea of Jane C. Kingsbury, defendant, to the bill of complaint 
of the United States Mortgage Company. 


a 
+ 


This defendant, by protestation, not confessing or acknowledging 
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all or any of the matters and things in said complainant’s bill off 
complaint mentioned or contained to be true in manner and form) 
as the same are therein set forth and alleged, for the plea to they 
whole of said bill says that the court here ought not to take nor 
will take cognizance of the cause aforesaid, because she says that 
two of the mortgages mentioned in said bill of complaint were exe- 

cuted by Anson Sperry, claiming to act as the guardian of 
6] Ilenry W. Kingsbury, a minor, and tae other by Heman G. 

Powers, also claiming to act in a like capacity, and that by 
said mortgage said Sperry and said Powers only convey the, estate 
of Henry W. Kingsbury, and this defendant signed said mortgage 
only for the purpose of releasing her dower tothe premises deseribed 
in the record and provides the same were val d mortgages. 

And this defendant says that said guardia: had no authority to 
mortgage the real estate of said minor CXCe}): by virtue of the laws 
of the State of Illinois; that at the time each of said mortgages was 
made it was provided by the laws of the Stats of Illinois that the 
guardian may, by leave of the county court, mertgage the real estate 
of the ward for a term of years not exceeding he minority of the 
ward or in fee, but the time of the maturity of tre indebtedness se- 
cured by such mortgage shall not be extended l»yond the time of 
minority of the ward.” 

“ Foreclosures of mortgages authorized by this ait shall only be 
made by petition to the county court of the county vhere letters of 
guardianship were granted or, in case of non-resident ninors, in tho 
county in which the premises or some part thereof av situated, in 
which proceedings the guardian and ward shall be trade defend- 

ants; and any sale made by virtue of any order r decree of 
62 foreclosure of such mortgage may, at any time efore con- 

firmation, be set aside by the court tor Inadequacy f price or 
other good cause, and shall not be binding upon the guadian or 
ward until confirmed by the court.” 

And this defendant says, up6n information and belief, tha.said 
euardian did ay ply to the county court of Cook county for leav to 
make the mortgages in said bill mentioned, and that said couty 
court, by reason of the statute, in the opinion of this defendant, he 
exclusive jurisdiction for the foreclosure of said mortgages, and that 
this court has not jurisdiction of the same. Wherefore, and for 
divers other errors and imperfections, this defendant demands the 
judgmentof this honorable court whether she shall be compelled to 
make any further or other answer to said bill or the matters and 
things therein contained, and prays to be hence dismissed with her 
reasonable costs in this behalf sustained. 


JANE C. KINGSBURY. 
WAITE, CLARK & DORMAN, Def'ts’ Sol’rs. 


STATE OF CONNECTICUT, | 
New London County, | 


—, 


Kingsbury, the above-named defendant, being duly 


Jane C€. 


~ a . 
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sworn, says that the foregoing plea is not interposed for delay, and 
that it is true in point of fact. 
JANE C. KINGSBURY. 


Oo The foregoing affidavit was by the said Jane C. Kings- 
bury duly subseribed and sworn to by end before me this 
llth dav of February, A. D. 1878, a notary publie duly authorized 
‘ to administer said oath, and the same is in due form. 
JAMES GRISWOLD, 
Notary Public. 


endorsed: Filed Feb’y 15, 1878. Wm. H. Bradley, el’k. 


4 Afterwards, to wit, on the fourth day of March, 1878, came 
Iva Lawrence. by her solicitor, and filed in said clerk’s office 
her demurrer in said ‘entitled eause: which said demurrer is in the 


words and ligures following, to wit 


Di kitten 


UNITED STATES OF/AMERICA. 
Northern District of [llino > - 


(ireuit Court of the United States. Northern District of Iilinois. 


THe Unvfrep States Mortgage CoMPany 
Us. -In Chancery. 
ANSON SrERRY cf al 


7 
a 


The demurvrer of Eva Lawrence. defendant. to the bill of complaint 
of ‘T~ne United States Mortgage Company, complainant 


This (&efendant, by protestation, not confessing or acknowledging 
all or LV of the matters and things in the said complainant’s bill 
to be“true in such manner and form as the same are therein set 
ioréh and alleged, doth demur thereto, and for cause of demurrer 
sihow th that the said complainant hath not in and by its said bill 
Ynade or stat d such a Case as doth o1 ought Lo entitle it Lo any such 

/ discovery or relief as is thereby sought and prayed for from 

-: or against thisand said defendants. Wherefore this defendant 

demands the judgment of this honorable court whether she 

shall be compelled to make any further or other answer to the said 

- bill or any of the matters and things therein contained, and prays 

to be hence dismissed with her reasonable costs in this behalf sus- 
tained. 

R. B. BACON, 


Solicitor for Defendant, Eva Lawrence 
‘ Endorsed: Filed M’ch 4, 78. W. H. Bradley, cl’k 


66 Afterwards, to wit, on the second day of April, in the ad- 
journed March term of said court, 18575, in the record of the 

rroceedings thereof in said entitled cause, before Hon. Henry W. 

} 

i 


blodgett, district judge, is the following entry, to wit 


I 


$p— i 
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Order. 


THe Usitep States MortGaGe CoMPANy 


v8. ' +In Chancery. 
ANSON SrPERRY et al. 


On motion of Mr. Herric k, solic itor, the time for se iting this cause 


down for hearing upon the pl as of the defendants herein is extended 
to the second Monday of May next. 


O7 Afterwards, to wit, on the fifteenth day of May, in the ad- 

journed May term of said court, 1878, jy the record of the 
procecdings there of in said entitled cause, before [{o, Thomas Drum- 
mond, circuit judge, is the following entry, to wit - 


Order 


Unirep States MortGack Company ) 
vs. ‘In Chancery. 
ANSON SPERRY et al. 

On motion of Wirt Dexter, counsel for complainan . jt is ordered 
by the court that John V. Le Moyne, who is authorized to collect 
and receive the rents and income arising from the property known 
as the Kingsbury estate, more particularly deseribed it) the mort- 
gages mentioned in the bill of complaint filed in this Cause. forth- 
with pay into this court all SUTHS so collected and recei\-ed as rent 
and income of the said property since the twenty-sixth diy of No- 
vember, A. D. 1877, and all sums in his hands on that déy go ye- 
ceived. 

And it is further ordered that the said John V. Le Moyne here. 
after pay into this court, on the first (1st) day of each month, a)) 
rents and income received from said property, as well as any mone,,< 
received on policies of insurance, less such sums as the court has 
ordered or may order paid for the support of the ward, Ilenry W. 

Kingsbury, and other expenses, as specified in the order of 
68 December seventh, A. D. 1877, or for taxes and insurance, 

and that the amount so paid be invested by the clerk of this 
courtin United States Government bonds under the order and diree- 
tion of this court. 


69 Afterwards, to wit, on the ninth day of October, in the ad- 
journed October term of said court, 18S75,in the record of the 

proceedings thereof in said entitled cause, before Hon. Henry W. 

Blodgett, district judge, is the following entry, to wit: 


bo 
~j 
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Order. 


Tue Unirep Strates MorrGace Company 


Us. >In Chancery. 
ANSON SPERRY ct al 
: On motion of complainant, by Mr. Herrick, its solicitor, Mr. Le 
Moyne, defendants’ solicitor, being present, it is ordered that defend- 
ants’ plea herein be set down for hearing on the sixteenth day of 
October instant. 
1 | iV Afterwards, to wit, on the seventeenth day of October, in 


wthe adjourned October term of said court, 1878, in the record 
of the proceedings thereof in said entitled cause, before Hon. llenry 
W. Dlodgett, district judge, is the following entry, to wit: 


Ord / 


ae en 
ae 


Tue Unrrep Sratres MortrGacre Company ef al 
4 Us. [In Chancery. 
| ANSON Srerry ef al. ( 


ie Now come tthe parties, by their solicitors, and now come on to be 
: heard the pleas to the jurisdiction of John V. Le Moyne, guardian, 
4 > ‘ 


&ec., and Jane C. Kingsbury herein, aud after hearing the same the 
= * met 
court, not being now sufficiently advised in the premises, takes the 


; same under advisement. 

f i] /Afterwards, to wit, on the eighteenth day of October, in the 
mdjourned October term of said court, 1S78, in the record of 
} the bwoeceedings thereof 1) said entitled CAUSE, before llon. Henry 


W. #lodgett, district judge, is the follow lng entry, to wit: 


f 


f Order 

Tue Unirrep Strates MortTGaAcGeE UJOMPANY 

P 's. >In Chancery. 
a Axson Sperry cet al 


Now come the parties, by their solicitors, and the court, having 


: conside red and berg now fully advised Upon the pleas LO jurisdic- 
tion of the defendants, John V. Le Moyne, guardian, &e., and Jane 


| | +“ 7 
Kingsbury, overrules the same: and, on motion of said defendants, 


tiine for them to answer herein is extended to the first day of De- 


ceniber next. 


Afterwards, to wit, on the thirtieth day of November, 1878, came 
Jane C. Kingsbury, by her solicitors, and filed in said clerk’s office 
her answer to the bill in said entitled cause; which said answer 1s 
in the words and figures following, to wit: 
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m6) 
m 


UNITED STATES OF AMERICA, 
Nortlhe rut District of Lllinois 5 


In the United States Cireuit Court for said Die* .-t. In Chancery. 


The answer of Jane C. Kingsbury, one of the defendants, to the bill 
of complaint of the United States Mortgage Company. 


This defendant, reserving to herself all right of exception to the 
said bill, and in no manner waiving or abandoning her plea to the 
jurisdiction of this court in this cause heretofore filed herein, but 
insisting upon the same, and claiming the same benefit and advan- 
tages in that behalf as could or would accru: to her if the matter- 
set forth in said plea were here again in ths her answer repeated 

and set forth, for answer to said bili savs— 
to That she did hot sign any oO] the sald bonds purporting to 
be secured by ahy of the said three m«¢ rigages mentioned in 
said bill, nor did she incur any obligation whatever in relation to 


the same or to any of the indebtedness purported to be evidenced. 


by said bonds, hor do s she know of her Owl knowledge whether 
any of the orders of the said county court mentioned in said bill 
were obtained by said guardians as set forth in saia bill, nor whether, 
if obtained, the Subne OFr any of them would or ald authorize thre 
making of said bonds and nortgag s or any of them by sald vuar- 
dians. nor does shie know Ol hie rowu knowledge whether the Same 
or any of them are legal and valid or enforcible against the prem- 
ises mentioned in said mortgages, but she is advised and believes 
that the same and each of them are not legal or va.id, and she 
therefore leave S said CoInplaibant LO make such prool thereof as may 


be required of it. and LO esti blish the Sale, if the ‘om plain- 
74 ant can do so, as valid sia legal encumbrances uvon said 


premises. 

Respondent, further answering, says that she admits the exe- 
cution of said two first mortgages on her own part, but she de 
nies that she encurred any “obliga tion to pay the said indebtedn>ss 
secured thi reby Or any part thereof, or to pay or tuke eare of sar] 
mortgages or any ol them, and that her interest in and title to saia 
premises is that of dower, ercniesi and to acerue, as hereinatter set 
forth; and she denies that she received any portion of the money 
for which said bonds and mortgages are alleged have been given ; 
and she further states that each of said two mortgages first men- 
tioned in said bill contain a provision or agreement t y the substance 
and to the effect as follows: And it is expressly understood by said 
L nited states Mortgage Company that the respondent, Jane (" 
Kingsbury, has only a dower estate in said premises, and that she, 
the respondent. united in said mortgages without assuming any 

personal responsibility, and only to give said company, its 
7d successors, and so forth, a priority over her said dower, and 
that except as against said company her said dower estate in 
said premises to be by uniting in said mortgages in nowise effected 
thereby; and she further states that the last of the three mortgages 
mentioned in said bill contained a provision in substance and to the 


n 


* ’ } } 
‘crease ‘ils said income, UlnNeCcesSSarliv cnt read nto tie Sald specu 
A . 
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effect that the respondent, Jane C. Kingsbury, united in said mort- 
rure- for the purpose of giving the lien thereof priority over her 
said dower in the said mortgaged premises, and over her charge 
thereon for dower, and of releasing said dower or charge therefor 
for the purposes of said mortgages, and assumed and incurred no 
other or further obligations whatever in respect to the same; and 
she therefore states and claims that if for any reason the said mort- 
gages or any of them are not valid as against the said minor, Ilenry 
W. Kingsbury,-or his said estate mentioned in said mortgages, and 

not enforcible as liens or otherwise against lis said estate, 
76 that then and in such case the same and each of them are not 

valid as against respondent or her said dower estate in said 
mortgaged premises and a lien Upon Hor enforeible in un’ way 
against the same or any part thereo! 

Respondent further states that the said mortgages contain all the 
premises in which said respondent has such dower estate, and that 
before the inaking of said mortoaves her said dows restate was worth 
many thousand dollars a year, and that if said mMortgarves had not 
been made she would have received many thousands of dollars a 
year as dower out of the same, as is hereinafter set forth, and that, as 
will appear by he¥ decree for dower, herein set forth, the balance of 
her said dower was fixed and estimated at many thousand dollars 
a year before amd independently Ol anv improvements ite d Upon 
said premises ®y the guardians of said minor, and for which and to 
miace Which wpon said premises the said guardians claimed and 

claim, to have borrowed said ones mentioned tn said bill 
‘i of sand complainant; and that said guardians borrowed a 
portion of said money, as she has been advised, to make said 
Improvements as a speculation for said minor and to unnecessarily 
Increase Khe income of said minor from his said estate— 

Hlis said income without said improvements being more than 
suflicyent to fully take care of lis said estate and to prop rly main- 
tainf and edueate said minor; and that said guardians, without 
authority of law and against the real interests of said minor (and 
Wrho is the crandson Ol responat nt) and lM prop rly desiring LO Ite 
tion ol] making said lmprovements, ana that. is respondent has 
stated, she did not receive and was not to receive any portion of any 
supposed benefits which might accrue to said minor from said im- 
proven nts: that, as stat din and by hersaid dower deer S. her said 

dower was fixed and valued at many thousand dollars a year 
o in the condition in which said dower preniises then wer 
before and without said improvements thereon: that she was 
induced LO ana did Sich said LWo Tirst morteucges throug i the re pre- 


-~ 


sentations and urgent solicitations Ol Salad guardians, nade to her for 
“ ; : : ; . } | . ts -“— 
the purposes aforesaid, and fot said minors SUP Pose gd penent aione 
’ 


and on the assumption that said mortgages, if made, would be valid 
against sald Mniior and enforcible avralst His said estate and were 


just and proper to be made and were for the best interests of said 
minor; that respondent had no Ppersol 


|. ’ | lo ; ° ea ,}? ‘Ff ° 

nui KNOWledge concerning the 
. | i ~ . , ‘ 

same, tor the reason that during all of said time and for more than 
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the pasl 


of the matters aforesaid, but. as state “dl, she did all that was done by 


her in respect to said in provements, the borrowing of the’ 


my ¢ 


79 monev therefore, and the making of said nortgages as supposed 

security for the same upon the said estate of said minor by 
and through the said advice of said euardians and for the sole pur- 
pose, formed from such advice, of conferring said supposed benefits 
upon said minor as aforesaid, and all of which was well known to 
said guardian, and also to satd complainant, ong before and at the 
Lime ot its loaning said money LO said Lat FE ara this for said PUPPOSse 
and receiving from them the said mortgage as supposed security 
therefor. 

Respondent further states that she is advised and believes that 
said mortenges are not valid as against said minor or his said estate 
for rea son) and grounds specifically set forth in the answer of said 
bill filed by Jolin V. Le Moyne, the guardian of said minor, and to 
which respondent refers and adopts the same ard makes the same a 
yy unt ot her answer as fully iis thoueh incorporated therewith. 

— ident further states that she 1s advised and believes that 

wither of said euardians had any power or authority to 
St) iin ssid IM prove ments tor the PUPPoses a‘oresald, LO ‘bor- 
row money therefor of the complainant, or to make said 


mortgages, nor had the said county court any powe; to authorize 


h claim the sams aivanta ve (bv 
" 


the same to be done; and she dot 


‘ t 


this her answer) in) re s] CCL TO t hye il FALIONS 10) sitic bil] Conti! ined 


as she would have received by a demurrer thereto. 

Respondent admits that said Anson Sperry was guard'an of said 

minor, and that Iva Lawrence sueceeded him as such ruardian, 

and that said Powers succeeded said Lawrence as @uard an, and 
i 


. 2 : — ~ > aaah . ’ me sa : 
that said Le Movne sueceeded said wers as Guardian, stdstan- 


tially set forth in said bill, but that she was advised and beloyes 
that said lowers was appointed is sald euardian by the proctre 
montand tor an interest of said ¢ mM plainant that cll said tim 

On} aur l) raarailal sh) |) aT Wiis tlk SOIDeE Wav Colnected vith, 


| ] ’ ‘ . > ' . t “| ’ 7" i 4% ‘ ] ry 
Lie cotbpia Manet Or tht PCS Lil Il) SUTIN Way, alia Wils mic Ol Its 


: ‘ : ‘| ) . | . 
manag ihasY committee in (1) Cavro, OTF Was ohle O| tire directors 
. | ° | | : 
a ] . : ' : 7 * . ; 
S| Ol tit cOomMpmainant, ana Ural ior such reason or reasons the 
’ . ' | j : ] — ’ 
eomMmplarane PPoCU : tiis i Pprort htment. 
, . . c . P ae _ ‘ 
And Lt) Ll 17) Lie aha Veiie al ()i Lhiec said estate as - bArahan sue 
: 1 1 }: a 4 ' | & , , a 2. i} . 
1s aly] (4) aeeLe He Levees ti) i =, i 14 cp\Wwe S (CLG ci Stret; ef) ‘i tad the 
, - ; A, pene Sty 
interest of said complaina i, Who Was during said time elaiming a 
} ee . | 1, | { ' ' ' >a ’ ly» ’ : 4 , | } 
blehi Or aebt ; CPLA LIS Sal Ud CSc l Aya GY i LWY bul) fd chalta J] I ’ thou- 
. " } , - . F , . 
1? i isis ii } ‘i. «. Salary i «cl . oe i cs ‘ Bt i ila, 
: } : | ~ 
Some til mi the month otf Uetober, aA. LD. LSa6, ii fis PCLILION 1M 
‘ 7 mi P ’ : ‘ j : ] ° 
the eounty court of Cook County, Wherein, among other th Ligys, it 


; } : ; : ' ] i : , ’ } 
Wil> ~~] ried Tiel Lier Is LOW acerued clbidl qu to ttic LiLeq] Shiites 


. ; ,- . *e) . ; 47 se? ? 4 1 } . ‘ 
NMiortenge Company. tor lnceres LO tile Hileenth dav of August, 
=, : a ‘ ‘ } . . . >. 
‘ ; s> . . 7 ' ' Vs | r) ~ “se? , . «] ; ** . ae , 
A. f.. Peralr Lit) il Line Liieaae i) eclire J 4 il ‘ \ SLi i Inorteaves, 


: ee ‘) — | ° 
which tndebiedness, Wilh the lulerest thereon, is by the terms 


fifte ‘en ye — — hi iS bee hh and is now a non- resi le nt of theg 
State of Illinois and a resident of the State of Connecticut. and that 
she never made any personal Investigation during all of said time 


$ 
4 
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f said mortgages payable in gold thesum of fifty-one thou- 
and nine hundred and eighty-seven dollars and four cents 
($51,987.04) in gold as aforesaid; that the land and 
$2 real estate of said ward covered by said mortgages aforesaid 
to said United States Mortgage Company were, before the ap- 
pointment of your petitioner as guardian-as aforesaid, allowed to be 
sold for the city taxes for the vear 1873 and previous thereto, and 
that said lands and premises, at the tax sale for said Laxes, were 
purchase d by the City of Chieago that the said United States Mort- 
gage Company, acting, as your petitioner is informed, In pursuance 
of the provisions of its said mortgages as aforesaid and at the re- 
quest of your petitioner, advanced the money necessary to purchase 
from the said city of Chicago the certificate- of sale of said lands and 
premises for the taxes as aforesaid, and paid money to the said « LY 
of Chicago and procured the said certificates of sale for said land to 
be assigned to said United States Mortgage ¢ ompany, and that the 
amount so paid and advanced by said mortgage company in taking 
up and purchasing said certificates of sale is about the sum 
So of ten thousand one hundred and fifty dollars and seventy- 
elelit eents (SLO.L50.75 : ; 

And said Powers, by said petition, asked the leave of said court to 
borrow from said/United States Mortgage Company the further sum 
ol ninety-five thYousand dollars, chiefly for the purpose of paying 

1 suins mentioned in said petition as absolutely due to said com- 
mnant, which petition, no one ob CcLInNG thie reto, was allowed, and 
‘ en d Powers yiterwards made the thir mortgage Tri ntioned It) sald 
bill of complAint, whereby he undertook to convey to said company 
all of the r/eal estate of said ward in which respondent had said 
dower estalé in Illinois, including other and very valuable real estate 
Which hadi not been ineluded in eithy the prior mortgages 

Respomident further states that she is advised and believes that 
the tan/ ee rtificates which said CoOmMmpanNnant had bought, mentions (| 
in hg etition of said Powers, we rn void and constituted no len on 


: 
/ the lands of said minor, and said complainant had no right 
. \/ to be reimbursed for the money it has paid for the same out 
of the estate of said minor; that said mortgage was made 
“chiefly for the benefit of said mortgage « OMLpAny, and said Powers 
; did not receive the money named in the bond and mortgage given 
, F by him to said complainant, but he aceepted in leu thereof the said 
_ claims of said complainants, and thereby enabled said complainant 
Lo compound its interest at the rate of nine (‘)) per cent., pavable In 
gold, and to Cl charged to said estate the money it hac lM pProvi- 
dently pad out for said tax certificates and to ret a claim on the 

whole estate of said minor. 

Respondent further states that she is advised and believes that 
said Powers had no authority as guardian to borrow said money tor 
thi PUPpost aforesaid or for the purpose of paving to said COMmpany 
any debt due to them, nor had he any authority to make said muort- 

( gage, of allo. which said complainant bad full notice. 
Respondent further states that she is advised and believes 
85 that complainant is a corporation organized under the laws 


| ‘fi 
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of the State of New York for the business of loaning money 
and as such has no authority to exercise any corporate franchises 1 
the State of Illinois. 

Respondent further states that she is advised and believes that 
neither of said guardians was authorized by law to borrow for said 
estate the sums named in said bill of complaint or any sums, or to 
execute, as guardians, said bonds and mortgages or either of them, 
or to make the covenants mentioned in sar] bill as therein con- 
tained. 

Respondent further states that she is informed and believes that 
said complainant has released a portion of the premises described 
In said third mortgage, and that said Pow>rs arr to said com- 
plainant and its agents large sums of the meney of said minor's es- 
tate, for which said estate was not liableand which ought to bave 
been applied by said Powers, if applied at all towards the payment 

of said supposed accruend interest Upon said morigages ; all 
86 of which complainant had notice; ard that if the money 

what had been so paid to the complainant had been proper 
applied and credited there would be no defaul., even by the terms 
of said bonds, in the payment of interest thereon as aforesaid, as 
claimed by complainant. 

And she further states, on information and belief, that complain- 
ant did unnecessarily expend and pay large sums of money in re- 
spect to said taxes and redemptions, and which it .ad no right to 
pay. 

And she dentes that the rents, issues, and profits of sad mortgaged 
premises were pledged or mortgaged to the e omplatnait or that, if 
they were, said guardians had no authority to pledge wv mortgage 
the same, and that by the laws of Illinois the authority O14 euardian 
ofa minor in the use and control of a minor property s limited 
strictly LO the authority conferred by said laws, and Is % naked 
power. 

That in said laws in foree when said mortgages were nade 
Hee. s 


{ ‘ 
ilidli LO 


. } , . } 1} } 
S it was provided that “it shal! be the duty of the guar 
put Ana keep his ward’s money at interest, Upon security ‘o 


7 


be approved by the eourt, or vest thi Sate hi United states bona 


or other United States interest-bearing securities. Person: aul security 
may be taken for loans not exe eding one hundred dollars. Loans 
in large amounts shall be upon real estate security. No loans shall 
be made fora longer time than three years nor be yond the minority 
of the ward, provided the same may be extended from vear to year, 
without the approval of the court.” 

Respondent further says that she is advised and believes that said 
euardiin had no other or further power or authority to use any of 
the money or property of said minor (except for his support and 
education) than that conferred by said laws or statutes aforesaid, and 
that said county court could and did not confer any other or greater 

power or authority on said cuardians, and that said court 
SS could and did not confer upon said guardians the power to 
mortgage the prom riv of said minor for the purpose of rais- 
ing money to be expended in erecting buildings on said minor’s 
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estate or to discharge debts which said guardian or his predecessors 
had created; that said court did not authorize the making of the 
said loans or mortgages, and had no power to authorize the same or 

to authorize a lien for the same on said minor’s estate. 
And she further states that before said mortgages were made or 
any of them made said minor's estate deseribed in said mortgages 
Was properly valued by Col) py Lent appraisers appointed ina pur 
: tition suit concerning said estate at the sum of twelve hundred 
and « ightv-two thousand dollars or tive reabouts. and that such val- 
uation was before the making of said supposed improvements for 

i 


which said sums are claimed to have been borrowed of the com- 
5 plainant, and yet respondent is informed and believes that if 
% So said estate, together with said buildings, should now be sold 

It) thre se foreclosure proceedings there 1s danger that the whole 


-_ ; } - . | ? ; 2 R } 
estate Oo] Said minor, including respondent s said dowet estate, would 
De Suc) ificed LO pra \ the amount claime d by the complainant, and 


i 
; 


’ 


said minor be left pemniless and the respondent lose all of her said 
gaower estate. 

Respondent further states that respondent did not sign or acknow!l- 
edge said third mortgage in person, nor was the same ever shown 
o her, but if the same was executed at all by respondent it was only 
v and under tlye supposed power of attorney from respondent to 
said Vowers, angl given to said Powers only after his urgent solicita- 
tions for the same. 

Phat said LPowers, acti yr as said gu irdian, and also acting for and 
, nm the inter LO] the complainant, is above stated, and also the com- 

piainant itsfelf, by its secretary, repeatedly urged and solicited re 


sponsdent to vive her consent to nid mortgage, and assigned 
f i ; ' ; , 
15 + fie main reason why sucii consent should pe riven that if 


wags the sole and only means of saving her said grandson’s 
said estyate, and that if said mortgage were given said company 


a . : ’ } a . ' . 
WOuld sd ePprmnboied to and Woiuid previ Hi the said estate irom sacrince 
chlil Aoss by thus compounding 1S nh rest, then claimed to be iiC- 


CrlUAt don said othe rtuwo mortgages D\ paey rg acerus d taxes claimed 
DAY if to. be Vaila (but COnCCTHINGE which re spondent had ho yx rsonal 
<nowledge), and also by paving other claims against said estate 


which thev alleved were valid and cou d and would be enforced 


hat on account of said reasons and statements solely, and rely- 
ing on the accuracy of the same, respondent gave said power cf at- 
an call | icy, and would not have wiven thi same except on condition that 
} : they were all true, and also except on condition that the complain- 
een would periorm its sald agreement lo save and preserve 
4] sald estate and also respondent’s dower estate in the said 
premises mentioned in the said first two mortgages, all of 

which was well known to the complainant 
That the said premises mentioned in said third mortgage ora 
rreatl portion the reof were not inclu led in said two first nortgage Ss 
and that the same were of great value, and 

) therein was of great yearly value 

Chat in her said dower deeree or decrees hereinafter mentioned it 


a 1c 
am | Sao 
. ’ s . . 


respondents dower estate 
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was expressly provided (as will be hereafter fully stated) that if re-Y 
spondent should so sign the said first mortgage or any second mort- "% 
gage Upon any portion of said minor’s estate that in such case her 
said dower in all of said minor’s estate should not be lessened or 1m- 
paired thereby, but the whole of the same should be and was made 
a first lien upon any portion of said minor’s estate not so mortgaged, 
and the whole of her said dower in the whole of said estate 
J2 was expressly charged upon that portion of said estate not 
mortgaged, and esp cially upon that portion so afterward in- 
cluded in said third mortgage in case any portion of said estate so 
first mortgaged should be lost or extinguisied under said first or 
second mortgages, all of which was known tothe complainant; that 
by reason of said provisions in her said dower decree she was reiuc- 
tant and unwilling at first to so unite in said third mortgage and 
place n possible jeopardy the remainder of said minor's estate Upon 
which the entire dower estate of re spondent Wis SO pla ed as a first 
lien; yet, confiding in the representations aforesaid, she gave such 
power of attorney, and for the reasons so urgel and given as afore- 
suid believed that it would have the etlect so claimed of saving a 
portion of her said grandson’s estate; and yet,after said supposed 
third mortgage had been made and said purpose of said company 
SU PPOs d to be accomplished Ol SO compounding and securing 
Hs its interest and advances so claimed to have Deen made, said 
complainant wrongfully failed to comply with its said agree- 
ments, and in about one year thereafter, as will appear Sy the record, 
filed its bill in this cause for the purpose of foreclosing all three of 
sald Inortgages and depriving respondent of her said dower accrued 
und to accrue in all of said minor's estate. 

And this respondent submits to the court whether suc) proceed- 
ings are valid or just, and she claims that there was, In fiet, no ne- 
cessity for the expenditure of a large portion of the money claimed 
Lo be hecessary and to be secured bv said third mortgage, ard that 
if, as above stated, all of the money which came into the hants of 
said guardians had been properly applied there would have beetmo 
need of making said supposed claims upon which said third mor- 

gaged is founded as aforesaid, and that even if the said ninety 
94 five thousand dollars for which said third mortgaged 1s 
claimed to have been given was properly applied by said , 
Powers, so acting as said guardian, and also in the said interest of 
and relationship to the complainant, all of the interest due on said - 
two first mortgages and first and legal advances made by complain- 
ant would and could have been paid, as well as the accrued interest 
on said third mortgage,so that at the time oft filing of said bill there 
was no default upon said mortgages and nothing, tn fact, actually 
due upon the same, and said bill was prematurely. filed, and for that 
reason should be dismissed; that she had no personal knowledge in 
respect to said third mortgage or the reason whiy it ought to be given 
nor the disposition made of the said money for which said mortgage 
was given,and that such knowledge as she had concerning the same 
she derived from said Powers and from the secretary of the com- 


: 
; 
* 
J 
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plainant; and that, therefore, if said third mortgage should 
95 be held valid and binding upon the said minor and his estate 
or upon your respondent's, said dower (and which she is ad- 
vised and believes the same was and is not), respondent then claims 
and insists that the complainant should comply with its undertak- 
ines and agreements as aforesaid before the said mortgage should 
be binding upon respondent, and should make such proper ap- 
plication of the said ninety-five thousand dollars and every part 
thereof, and which,if made, would establish, as above stated, the fact 
that said bill was prematurely filed, and this court has no jurisdic- 
tion to retain the same 
but she claims and insists for the reasons aforesaid that the said 
mortgage is not valid or binding upon her, or that if it be there was 
nothing justly overdue upon the same when said bill was filed. 


IT. 


tespondent furthe@r states that the facts in relation to her said 
dower estat wud decrees for dower are substantially as follows 
Jb Phat at sofme time prior to January sixth, A. D. 1869, the 
respondeny tiled her bill in chancery in the cireuit court of 
Cook county, IlKinois, against said Eva Lawrence, David J. Lake, 
then euardian got said minor, agid others to « stablish her said dower 
In said premis@s and other premises, and in which proceedings cross- 
bills wer filefd, and that on or about January sixth, 1S69, an inter- 
locutory dey e Was entered in said cause finding her dower in said 
premises anfd to be a first lien thereon, and commissioners were ap- 
pointed to Jassign the same by metes and bound-, and which com- 
missioner reported that the same could not be so assigned for the 
yYud which report was confirmed by the court and a decree 
yn entered in said cause decreeing that respondent be paid 
rd of the net income of said premises in Installments In each 
Zand the same to be a first lien upon said premises and income, 
and a receiver was appointed to manage said estate and 
Uf; collect and disburse said income, and which decree remains 
in full force and eflect, except as moditied as stated here- 

after, and which decree was entered April twentieth, LSG9. 
hi spond nt further states that, said decree remaining in force, said 
Sperry, as such guardian, filed his petition for the modification of 
said decree, and that on or about July SIX enth, A. 1). LS72, {ill order 
Was entered in said cause by which interest | instead | of said one-third 


| 


of said net Income respondent should receive the vearly value of 
said dower, and that such yearly value should be fixed and ascer- 
tained by the court, and that such proceedings were had as that on 
July nineteenth, 1872, a decree was entered in that cause fixing the 
yearly value of said dower in said mortgaged premises from and 
aiter February iirst, LS, 2, at eight thousand dollars a vear, to be 
paid by installments in each year, as specified in said decree, and 

that said Sperry and any subsequent guardian of said minor 
JS pav said installments of dower to respondent — of the net in- 
come of said estate, and that the same should be a first lien 


ob THE 


tieth. 


which were the 
9) 
further order of the court, 


sum or interest. 


nineteenth, 


ruary first, 


that no part of 


doilars 


interest under 


valid or leg 


10] 


UNITED 


said two first 
that the same should be 
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Respondent further states that on November 
another decree was entered in said cause finding, among other things, 
that her said dower under said decree of April twentieth, and which 
accrued prior to said February first, and which was then unpaid, 
amounted to seven thousand three hundred and fifty-nine and {'y% 
dollars, and which sum was by said decree decreed to be so due re- 
spondentand to bea first lien upon all of 
to such incumbrances as respondent had theretofore united in 
mortgages mentioned in said bill), and 
paid to her within six months 
the date of said decree, with interest thereon at six per cent., 
and that in default of such payment respondent, without the 


to have 


premises, and she states that she has as yet received no part of 


decree of November seventeenth, had been paid respondent ; 
which deerees are now remaining of reeord in full force and effeet, and 
to which re sponde hil asks le “Live LO refer for greater certainty. 


respondent, under 


also the 
each, with interest thereon, which became and is due on May 
first, August first, and November first 
ing been paid to respondent ; 
each and all of said sums and any 
said decree of 
said decree a first lien upon all of said premises and the income 
therefrom, except only as against the said first mortgage and any 
al incumbrances in which respondent 
the purpose of giving them priority to her said dower estate and 
sums due for dower. 

Respondent further states that she is advised and believes 
that if the said third mortgage is valid against said minor 
and his estate, but which it [is] denied, or valid and effectual to give 


July 
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on said premises and prior to the dower of said Eva Lawrence and’ 
to said minor’s interest in said estate or income, and that as to re- 
spondent’s dower unpaid and accrued prior to said February first 
the same should be paid to her under : 


said decree of April twen- 


seventeenth, 1874, 


said premises, subject only 
(and 


from 


suid 
said 


execution therefore ugainst 


Respondent further states that on or about April third, 1575, an- 
other decree was entered in said cuuse, 
decreed that there was due 
1872, the installments of 
which became due, under said decree, 
May first, August first, 
February first, 1875, except $1,072.5 
1874, with interest on such instalme nts at six per cent, and also 
said sum, or interest thereon, so found dae by 
all of 


wherein it was found and 
suid decree of July 
two thousand dollars each, 
on November first, 1873, Feb- 
and November first, 1874, and 

2 paid on December seventh, 


suld 


100 Respondent further states that on February first, 1575, 

there was. and is now due to respondent, under said decrees, 
with interest thereon to that date, as provi ded in said decrees, the 
sum of forty-seven thousand five hundred fifty-eight and ,,\) dol- 


lars, and that there is now due respondent the said sum and proper 
interest thereon the said sum ; 


instalments of two thousand 


, 1575, no part of which hav- 


and respondent further states that 
future installments of dower 


nineteenth, 1872, are made by 


(2, 


might unite for 


7 
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the lien thereof priority to her dower subsequently accruing, which 
is denied, that the same is not a lien upon said premises prior to the 
lien thereon or the incumbrance thereof for the said sum or sums 
which before that time had been su found due her under said decrees 
of said July nineteenth, November seventeenth, and April third, 
and respondent claims that for said sums she has, under said de- 
crees, a first lies upon said premises prior to any supposed lien 
thereon created by said supposed third mortgage. 

Respondent further states that she allowed her said dower and 
claim for cower to go thus unpaid (the last payment on account of 
the same being December seventh, 1874, and only for $1,072.52), 
When she might have enforced payment of the same, or a great 

portion thereof, solely for the purpose to benefit (as it was 
102s then supposed) her said grandson's estate, and to enable him 

or his guardian, so far as 1D her power, Lo preserve said estate, 
and out of the income thereof to pay such sums only as were and 
are just and valid as “against said estate and income, and all of which 
was well known to complainant, and she therefore claims and insists 
that her said dower/and sums so decreed for dower are and should 
be a first lien upon’ said premises and the income thereof, subject 
only to just and walid liens against the same created only by first 
and valid mortgages on which respondent may have united in such 
a manner as is, binding upon her under the rules of equity and good 
conscience. 

Respondenf further states that under the said decrees, and espe- 
cially under the one of said July nineteenth, it was provided and 
rma that ¥le money so the Dh propose “1 to be borrowed for said im- 

proye ments, aud then proposed to be secured by suid first 


» ee 4 Ino/rigage, Wis sO Lo be borrowed solely for the L]S¢ ol said 
nyYinor ard his estale, and that in case your respond nt should 
} 


{ said Inortgage Lo give ora y. to her suid dower that she 
fi then be prope rly secured and protected by the decree of said 
st in consequence of so uniting in the same; and it was there- 
ulfon decreed in said decree that if the said property propose d to be 
Viel ided | said first mortgage Or any part t of the Sule shot ild be 
‘sold aden the same that then the value of said respondent's said 
dower esiute should not be effect dd, less ned, or diminished, and that 
In case of such sale her said instalments of dower should not be 
diminished, but Lye paid us though such sale had not been made 
and the lien thereof should be and remain upon the remainder of 
said Premises, including the said pore lbises Tit ntioned 1M said third 
mortgage. Respondent therefore claims that if said Inortgages or 

any of them should be held valid and enforcible against said 
104 minor's estate for any purpose whatever that then the said 

premises first so mortgaged should be first sold to extinguish 
the same, so that the said premises mentioned in said third mortgage 
should not be sold until after the premises mentioned in said two 
first mortgages should be sold, SO that the said prem ise s mentioned 
in said third mortgage should be discharged from the lien, if any 
there be, of said third mortgage, and thereby enable respondent to 
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realize her said first lien upon the same for her said dower accrued, 
accruing, and founé due her by said decrees. 


Respondent further states that if there are any allegations in said 
. 


bill not bv her answered that she neither admits nor denies the 
same, but demands proper proof thereof, and she states that, whether 
proved or not, the same can in no manner affect ber rights in the 
premises as in this her answer set forth. Jlaving fully answered, 
shie prays LO be dismissed, and SO forth. 


JAN" C. KINGSBURY. 


WAITE & CLARKE, 


Solicitors and of (Counsel for Dd j i § Jane ie Kingsbury. 


-¥ 


(Iwndorsed:) Filed Noy. 30, 1878. Wm. HL. Bradley, clerk. 


LOO Afterwards, LO wit, on the second day of December, IS75, 

came Jolin V. Le Moyne, by his solicitors, and filed in said 
clerk’s ollice his answe rin said entitled cause: which said aubiswer is 
in the words and tigures following, to wit: 


ee Lee 


Answer i 


UNITED STATES OF AMERICA, 
Northern District of [llinois. } ) 


Circuit Court of the United States, Northern District of [linois. i : 
ln Chancery. 


The answer of John V. Le Moyne,as guardian of the estate of Henry 
W. Kingsbury, a minor, to the bill of complaint of tie United 
states Mortgave Company. 


This de fendant, reserving to himselt ail right Ot CXC ption ‘o the 
sata bill Ol complaint, for iwswer ther io suave 


That he has no knowledge, and neither admits nor denies, whether 
said complainant loaned LO Anson Sperry thie Sum ob ol hundred 


and seventy-five thousand dollars and also the further sum of sev- 
enty thousand dollars, or to Ileman G. Powers, as guardian of the 


estate of Tlenry W. Kingsbury, the further sum of ninety-tive thou- 


sand dollars, as alleged in said bill of complaint, but leaves said , 
complamant to make such prooi thereof as bay be re quired : but __= 
this defendant dentes that either said Sperry or said Powers had 
authority or did borrow the same in the name of said estate . 
L0G or had authority to make said estate liable therefor or as 
euardian of the estate of said minor to execute either of the 1 
bonds or mortgages in said bill of complaint hamed or to covenant ‘ 


as therein charged. 
And this defendant alleges that he was appointed guardian of said 
estate on the twentieth day of September, A. D. 1877, and that the 
total amount of money transferred to this defendant by said Heman 
G. Powers, his predecessor, was the sum of two thousand three hun- : 
dred and twenty-four dollars and twenty-five cents (82,524.25). + 
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And this defendant, further answering, says that the real estate 
described in said bill of complaint as conveyed to said complainant 
by the three mortgages therein named includes all the real estate of 
suid minor, Henry W. Kingsbury, in Illinois, to the knowledge of 
this defendant. 

That said real estate includes a number of large pieces of city 
property, all situate in the central part of the city of Chicago. 

That before the making of said mortgages said real estate was 
worth a large sum of money in its then condition, and the value of 
tha Saline Was appraised by competent py rsols as worth about SIX 
hundred thousand dollars, and said real estate was vielding a large 
income of about twenty thousand dollars per year. 

But this defendant is informed that said Anson Sperry, de- 


LO; sSiring to erect expensive buildings on two of the lots belong- 
ing to said estate, he and his successors did expend several 
hundre (j thousand dollars 1) ereeting. compl Ling, and pReViteee ior 


such buildings on the north 41,6, feet of lot number five (5) and all 
of lot number six (4%), in block number thirty-five (65), of the 
original town of Chieao. 

\nd this defendant has been informed that said Sperry and 
lowers cach borrowed large sums of money from said complainant 

r the purposes aLlore sald. and said Sperry gave t sald complainant 
his two bonds, Vhe first for the principal sum of one hundred and 
seventy-live thfousand dollars and the second for the principal sum 
Of seventy thousand dollars (870,000 

but this défendant insists that both of said bonds were the indi- 
vidual bond& of said Sperry, and not the bonds of said minor 

And said/ Powers afterwards made his bond for the sum of ninety- 
five thous4ind dollars (895.000). whieh bonds are the same bonds 
ne ntioned} in said bill of complaint, and said Sperry and Powers 
undertogsk to mortgage the whole of said minor's estate therefor, and 
in pursuance thereot executed tha three morigages mentioned itl 


-_ 


said Apill of complaint. 
Avna this defendant dk nies that said perry and Powe rs OF eithe r 
o% them had any authority or power to so use the property of said 
minor or to so encumber the same 
And this defendant claims the same benefit and advantage 
10S sof the allegations in this regard in said bill of complaint 
contained as he would have had by demurrer thereto 
And this defendant charges that said complainant, when it made 
said loans to said Sperry and Powers, had full knowledge of the 
purposes for which said money was borrowed, and had full notice 
of the want of authority in said guardians to use the money of said 
ininors estate for the burposes aforesaid or to borrow money there- 
ior 
And this defendant alleges that of the money so borrowed from 
sal complainant over two hundred thousand dollars were ¢ x pended 
in building upon the two pieces of land above herein deseribed, and 
that the othe r real estate belonging LO Sal minor Was Very much 
greater both in extent and. value than the two pieces so built upon, 
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and that no buildings or improvements of any kind were made ‘4a 
upon said other real estate. 

That the value added to said two pieces by said buildings so 
erected with the money borrowed from said complainant is greatly 
less than the amount of said money so expended upon the said 
buildings, and that the speculation of said guardians in erecting 
said buildings has proved a failure. , 

That the present total income from said two pieces, includ- 
109s ing all the buildings thereon, is, if all eollected, about twenty- 
three thousand five hundred dollars per year. 
That the other real estate is now yielding an income of about 
fifteen thousand dollars per vear, and a large portion of the same is 
unrented., 

And this defendant charges that at the time when said loans were 

made said other real estate was yielding a much larger income than 


It is now yielding. 

And this defendant charges that at the time when said first mort- 
gage was made by said Sperry that the income from said estate was 
ample LO pay all the taxes and assessments on the whole of said 
estate and the interest on the then existing mortgages, and also to 
furnish a yearly sum ample for the support and edueation of said 
minor 

And this defendant, further answering, admits it to be true that 
said Anson Sperry resigned his said guardianship, and that Eva 
Lawrence was appointed in his stead; also that said “iZva Lawrence 
afterward resigned said guardianship about the time alleged, and“ 
that Ileman G. Powers was appointed in her stead. 

And this defendant charges that said Powers was, at the time of 
his said appointment, a stranger to said minor and his family and 

had been in no way connected with them, and he was so ap- 
110) pointed at the suggestion and by the procurement of said com- 

plainant, and that at the time of lis said appotntment he was 
1 some wily, unknown to the defendant, connected with or rnter- 
ested in said United States Mortgage Company, or was one of .its 
managing committee in Chieago, and for this reason said complain- 
ant procured his appointment as guardian of the estate of said 
minor. 

And this defendant charges that in his management of said estate 
as guardian said Powers was acting chiefly in the interest of said 
complainant, who was then claiming a lien or debt against said 
estate of over two hundred and forty thousand dollars. 

That afterwards, in the month of October, A. D. 1876, said Powers 
as such guardian filed his petition in the county court of Cook county, 
wherein, among other things, the said Powers represented: “ That 
there is now accrued and due to the said United, States Mortgage 
Company, for interest to the fifteenth day of August, A. D. 1876, 
upon the indebtedness secured by said mortgages, which indebted- 
ness, with the interest thereon, is, by the terms of said mortgages, 
pavable in gold, the sum of fifty-one thousand nine hundred and 
eighty-seven dollars and four cents (351,987.04), in gold as afore- 


said. 


i 


" 
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That the land and real estate of said ward covered by said 
mortgages as aforesaid to said United States Mortgage Com- 
111 pany were, before the appointment of your petitioner as 
guardian as aforesaid, allowed to be sold for the city taxes for 
the year 1875 and previous thereto, and that said lands and prem- 
ises at the tax sale for said taxes were purchased by the city of Chi- 
cago ; that the said United States Mortgage Company, acting, as 
vour petitioner is informed, in pursuance of the provisions of its 
said mortgages as aforesaid, and at the request of your petitioner, 
advanced the money necessary to purchase from the said city of Chi- 
eago the certificates of sale of said lands and premises for the taxes 
as aforesaid, and paid money to said city of Chicago and procured 
the said certificaies of sale for said land to be assigned to the said 
United States Mortgage Company, and that the amount so paid and 
advanced by said mortgage company in taking up and purchasing 
said certificates of sale: is about the sum of ten thousand one hundred 
and fiftv dollarsand sé¢venty-eighteents($10,150.78); and said Powers, 
by said petition, asked ‘the leave of said court to borrow from said 
United States Mortgage Company the further sum of ninety-five thou- 
sand dollars, chiefly’for the purpose of paying such sums mentioned in 
the said petition as already due to said complainant, which petition, 
no one objecting/thereto, was allowed, and said Powers afterwards 
made the thirfl mortgage mentioned in said bill of complaint, 
whereby he undertook to convey to said company all of the 
112 ~—s real esate of said ward in Illinois, including other and very 
valua}ole real estate which had not been included in either of 

the prior moOrtcages, 

And th¥s defendant charges that the tax certificates which 
said complainant had bought, mentioned in the petition of said 
Powers, were void and constituted no lien on the lands of said minor, 
and saie@s complainant had no right to be reimbursed for the monev 
it had¢’ paid for the same out of the estate of said minor; that said 
morgage was made chiefly for the benefit of said mortgage com- 
pamy, and said Powers did not receive the money named in the 
lyond and mortgage given by him to said complainant, but he ae- 
cepted in lieu thereof the said claims of said complainants, and 
thereby enabled said complainant to compound its interest at the 
rate of nine (%) per cent., payable in gold, and to get charged to said 
estate the monev it had improvid ntly paid out for void tax certifi- 
cates and to get a claim on the whole estate of said minor. 

And this defendant charges that said Powers had no authority as 
guardian to borrow said money for the purposes aforesaid or for the 
PUPPOose of paving lo said Company any debt due to them, nor had 
he anv authority to make said mortgage; of all of which said com- 
plainant had full notice. 

And this defendant further shows that said complainant Is a cor- 
poration organized under the laws of the State of New York for the 
business of loaning money, and as such has no authority to exercise 
any corporate functions in the State of Illinois. 

And this defendant denies that either of said guardians was 
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authorized by law to borrow for said es 
113 in said bill of complaint or any sums, ¢ 
ians iid bond “ mortgay es 01 eithe 2 the sums named 
‘ + Sj + ‘ £ = ad ) : 

, | panne yy + ste or to execute as guard- 

the covenants mentioned in said bill as there : 
i . 26 Of them, or to make 

And this defendant charges, upon infor: 

: -bin contained. 
said complainant has released a portion of . . 

. “8 “ mation and belief, that 
in said third mortgage, and this defendan “ae ets 
: , , Lp : the premises described 
Powers paid to said complainant and its ; . 
yor ‘a : also charges that said 
money of said minor’s estate, for which sai ” 

ae vents large sums of the 
which the complainant had notice. acide taan mek aka on 

And this defendant further charges that i ~ sti oem, 
been paid to complainant had been proper. : 

; : | the money which has 
there would be no default even by the terms o a 
. . i Rigg y applied and eredited 
ment of the interest thereon as claimed by sr _*. ; 
) pe -, ~*~ said bonds in the pay- 

And this defendant denies that said com. : : 
erst 9 Snes” id complainant. 
in said bill, necessarily pay and expend a larg, . ,: 

say ee a | “lainant did, as alleged 
to protect said preniises from taxes or to rede¢ a“ 

: aeons ' -oranv sum of money 
of taxes and assessments levied thereon, bu : 

: 2 n the same on account 
defendant charges that if any such payments ; 
: , ’ . to the contrary, this 
improvident and useless, and should not be ch . 

% : “ri , ere made they were 

And this defendant admits that said minor di -. 

: png 4 ae ! ced to said estate. 
court of Cook county to appoint this defendant e 
: ) oe , etition the county 
estate, and such appointment was made, and tha ; ae 
acting as such guardian guardian of his 
+ bh « i pe Ue < . ag . a 
) 3 , ixsaicfendant is 
And this defendant denies that the rents, issues, at Se 
lots and lands deseribed in said bill of com, > 
114. alleged in said bill of complaint, conveyed to d profits oft . 
ant or that said complainant is entitled to the s@int were, as 
defendant denies that said guardians had power or authord complain- 
or convey the same. ie, and this 

And this defendant submits that when said mortgages ¥ to pledge 
said minor was a mere child and was residing in a dist 
and could not and did not in any way consent to or approve made 
mortgage or had any notice of the same. State, 

And that by the laws of Illinois the authority of the guardisaid 
a minor in the use and control of the property of the minor is h 
ited strictiy to the authority conferred by statute, and is a nakef 
power. 

That by said statute in force at the time when said loans were 
made to said Sperry and said Powers it was provided that— 

“It shall be the duty of the guardian to put and keep his ward’s 
money at interest, upon security to be approved by the court, or in- 
vest the same in United States bonds or other United States interest- 
bearing securities. Personal security may be taken for loans not 
exceeding one hundred dollars. 

“ Loans in large amounts shall be upon real estate security. No 
loan shall be made for a longer time than three years nor beyond 
the minority of the ward, provided the same may be extended from 
year to year without the approval of the court.” 

And this defendant insists that said guardians had no other or 
further power or authority to use any of the money or property of 
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said minor (except for his support and education) than that conferred 
by said provision of the statute of the State of Illinois, and the 

115 = county court of Cook county could not and did not confer any 
other or greater authority to said guardian. 

And said statute did not confer on said guardians any au- 
thority to use the money of said ward for the purpose of erecting 
«uildings on his property, nor could or did said county court em- 
power them to so use said property. 

That although by said statute it was also provided that the 
guardian may by leave of the county court mortgage the real estaie 
of the ward, yet this defendant insists that the guardian could not 
mortgage the property of the minor for the purpose of raising money 
to be expended in erecting buildings or to discharge debts which 
said cuardian or bis predecessors had created. 

And this defendant, insists that the county court of Cook county 
never authorized the;making of the loans aforesaid or said mort- 
gages, and had no power to authorize the same or to authorize a 
lien for the same on fAthe estate of said minor. 

That said guardians and said county court only bad power and 
authority to watch/and care for and preserve the property of said 
minor during his minority, and the manner in which this should 
be done was expressly provided by law. 

That by law Ahe person to whom the custody of minor's estate is 
given is nom¥nated the “ guardian,” and his powers are limited to 
guardianship’ and are not so extended that he may dissipate the 
esate; and ¢his defendant claims and insists that said guardians 
had no powser or authority tospeculate with the estate of said minor 

by borrowing money thereon to build houses, of which the 
116) complainant had full notice 
/That said mortgages cover all ail the estate of said minor ; 
that before said mortgages were made, in a suit for partition then 
pend] ig in the circuit court ol (‘ook COUNLY, it Was decreed that said 
Heysry W. Kingsbury was the owner of one-half in value of the 
préemises deseribed therein, and the premises deseribed in said mort- 
wages were afterwards set off to him as one-half in value thereof. 

That in said proceedings the said court appointed three very well- 
known, reputable, and competent citizens of Chicago, wholly disin- 
terested, having no interest in said property or the parties to said 
suit, to make said partition and to appraise the value of the whole 
pore mises described therein. 

That the commissioners so appointed were Edwin H. Sheldon, 
Julian S. Rumsey, and John Forsythe; that said commissioners, 
having taken an oath “to fairly and impartially appraise the value 
of said premises,” did report, among other things: “And they fur- 
ther report that they have estimated the value of the property de- 
scribed in said decree and fixed the same at the sum of twelve hun- 
hundred and eighty-two thousand two hundred and eighteen dol- 
lars and fifty cents ($1,282,218.50.)” 

This defendant submits that if said sum of three hundred and 

forty thousand dollars, which said complainant claims it 
117 loaned to the guardians of said estate, was applied to the 
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“improvement” of said estate said estate would now be worth 
greatly more than the amount at which it was appraised as afore- 
said, Yet this defendant charges that if said property deseribed in 
said mortgages, together with the buildings which have been erected 
thereon, is now sold there is danger that the whole of the same will 
be sacrificed to pay the amount claimed b? said complainant, and 
said minor be left penniless. 

And this defendant denies that there is any other matter, cause, 
or thing in the said complainant’s said bill of complaint contained 
material or necessary for this defendant to make answer unto and 
not herein aud hereby well and _ sufliciently answered, confessed, 
traversed and avoided, or denied is true to the knowledge or belief 
of this defendant; all which matters and things this defendant 1s 
ready and willing to aver, maintain, and prove as this honorable 
court shall direct, and humbly prays to be hence dismissed with his 
reasonable costs and charges in this behalf most wrongfully sus- 
tained. 


JOHN V. Le MOYNE. 
TRUMBULL, CHURCH & TRUMBULL, Sol’rs. 
endorsed : Filed Dec. 2,1878 Wm II bradley, clerk. 


118 Afterwards, to wit,on the fourth day of January, 1879, 

came the complainant, by its solicitor, and filed in. said 
clerk’s oflice its replication to the answer of John V. Le Moyne lr 
said entitled cause; which said replication is in the words and fig- 
ures following, to wit 


Replication 


UnirEep STATES OF AMERICA, } 
” . P . - ° > a. 
Northern District Oo] Tllinois } , 

In the Circuit Court of the United States for the Northern District 

of Illinois. December Term. A. D. 1878S. 


THe Untrep Srates Morroace Company | 
Us. | 
Anson Sperry, Heman G. Powers, Joun V. Lr | 
Moyne, as Guardian of the Estate of ITenry W. In Chancery. 
Kingsbury; Eva Lawrence, Formerly Eva Kings- 
bury; Albert G. Lawrence, and Jane C. Kings- 
bury. : 


ee Ee 


The replication of The United States Mortgage ( ompany, complain- 
ant, to the separate answer of John V. Le Movne, us guardian, 


This repliant, saving and reserving to itself now and at all times 

hereafter all and all manner of benefit and advantage of exception 

which may be had or taken to the manifold insufliciencies of 

11 the said answer of the said defendant, for replication there- 
unto says that it will aver, maintain, and prove its bill of — 
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complaint to be true, certain, and sufficient in the law to be answered 
unto, and that the said answer of the said defendant is uncertain, 
untrue, and insufficient to be replied unto by this repliant, without 
this, that any other matter or thing whatsoever in the said answer 
coutained material or effectual in the law to be replied unto and 
not herein and hereby well and sufficiently replied unto, confessed 
and avoided, traversed Ol denied, Is true 

All which matters and things this repliant is ready to aver, main- 
tain, and prove as this honorable court shall direet, and humbly 
prays as in and by its said bill it has already prayed. 

WIRT DEXTER, 


on ss ee 
Solicitor tor ¢ omplarnant, 


kendorsed: Filed this fourth day of January, A. D. 1879 W. H. 
Bradley, clerk. 


120 On the same day, to wit, on the fourth day of January, 

1879, came the complainant, by its solicitor, and filed in said 
clerk's oflice its replication to the answer of Jane C. Kingsbury in 
said entitled cause; which said replication is iu the words and figures 
following, to wit: 


Replication 
Unirep STATES OF AMERICA, 
- Northern District of Illinois, | ~ 


[In the Cireuit Court of the United States. December Term, A. D. 


lSis 


THe’ Unirep States Morrcace Comrany 
Us, 
Ansgw Sperry, Heman G. Powers, Joun V. Le | 
Moyne, as Guardian of the Estate of Henry W. >In Chancery 
Kingsbury; Eva Lawrence, Formerly Eva Kings- | 
bury; Albert G. Lawrence, and Jane C. Kings- | 
bury j 


The re lication of The United states Mortgage (om many, COM lain- 
ly eo 
ant, to the separate answer of Jane C. Kingsbury 


This repliant, saving and reserving to itself now and at all times 
hereafter all and all manner of benefit and advantage Ol « xeeption 
which may be had or taken to the manifold insufliciencies of 

121 the said answer of the said defendant, for replication there- 
unto SUVs that it will aver, maintain, and prove its bill of 
complaint to be true, certain, and suflicient in the hiwto be answered 
unto,and that the said answer of the defendant is uncertain, untrue, 
and insuflicient to be replied unto by this repliant, without this, 
that any other matter or thing whatsoever in the said answer con- 
tained material or effectual in the law to be replied unto and not 
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herein and hereby well and sufficiently replied unto, confessed and : 
avoided, traversed or denied, is true. 

All which matters and things this repliant is ready to aver, main- u 
tain, and prove as this honorable court sball direct, and humbly 1 


herein, of date of May fifteenth, A. D. 1875, on the best terms on 
which he can procure them. 


Afterwards, to wit, on the 26th day of February, IS7Y, 1c the De- 
cember term of said court, 1878, in the record of the procedings 
thereof in said entitled cause, before Hon. Thomas Drummonl. ejr- 
cuit judge, is the following entry, to wit: 


Tue Unrrep Stratres Morrgack Company 


, 


8. 


In Chancery. 


i 
ANSON SPERRY et al 


It is ordered by the court that the clerk of this court make a 
further investment of the funds paid into court in this cause in 
United States Government bonds to the amount of thirty-eight hun- 
dred dollars, under the order herein, of date of Apri! —, 1878, and 
that a check be drawn on the subtreasury to the order of the clerk 
for that purpose. 


On the same day, to wit, on the twenty-sixth day of Feb- 
ruary, 1879, in the December term of said court, 1878, in the 
record of the proceedings thereof in said entitled cause, before Hon. 
Thomas Drummond, circuit Judge, is the following entry, to wit: 


l 


prays as in and by its said bill it has already prayed. ' 
WIRT DEXTER, 
Solicitor for Complainant. 
lndorsed : Filed this 4th day of Januery, A. D. 1879. W. HL. 
bradley, clerk. 
122 Afterwards, to wit, on the twenty-fifth day of January, 
IS79, in the December term of said ccurt, 1878, in the record 
of the proceedings thereof in said entitled cause, before Hon. Thomas 
Drummond, circuit judge, is the following entry, to wit: 
Order. 
Unirep STates MortGace Company | 
Us. -In Chancery. 
ANSON SPERRY et al. 
[t is ordered by the court that of the proceeds in the registry of 
the court in this cause the clerk Invest the sum of six (thousand dol- 
lars in United States Government bonds, as provided in the order-= 


} 
> - 
‘ 
~ 
| 
| 
| 
t 
a, 


j 
 _ 
4| = 
' 


ANSON SPERRY ET AL. 


Order. 


UNItTep STATES MortTGace Company 


vs. -In Chancery. 
Anson Sperry ef al. } 
< On the application of John V. Le Moyne, guardian, &c., it is or- 


dered that the order heretofore made on the seventh day of Decem- 
ber, A. D. 1877, fixing the time within whieh the defendant, John 
V. Le Movne, was autherized to lease the premises described in the 
bill of complaint be so far modified that the time for such lease shall 
be extended to May first, A. D. 1SS0. 


Afterwards, to wit, on the twenty-ninth day of March, 1879, came 
iva Lawrence, by her solicitor, and filed in said elerk’s offiee her 
answer to the bill in said entitled cause: which said answer is in the 
words and figures following, to wit 


124 UNITED STATES OF AMERICA: 


ne Ming RO ws —— enn nents MEE , 


Circuit Court of ‘the United States for the Northern District of 
Illinois. 


The Usirep States Mortcace Company, Complainant, ) 
Us, 
_ get SSON SPERRY, HERMAN G. Powers, and Jonn V. Le 


Mine, as Guardian of the Estate of Henry W. Kings- > Dill. 
bury, Minor; Henry W. Kingsbury, Eva Lawrence, | 
) and Aert G. Lawrence and Jane C. Kingsbury, De- 
fendant } 
The sepate answer of Eva Lawrence, one of the defendants, to the 
bill complaint of The United States Mortgage Company against 
| Aon Sp rry and others above named, defendants. 
| 
- nis defendant, reserving to herself all benefit of exception to the 
id tiil of complaint, for answer thereto says that she has no 


showledge, and neither admits or denies, whether said complainant 
loaned to Anson Sperry the sum of one hundred and seventy-five 
” thousand dollars, and also the further sum of seventy thousand dol- 
lars, or to Herman G. Powers, as guardian of the-estate of Henry 
W. Kingsbury, the further sum of ninety-five thousand dollars, as 
i alleged in said bill of complaint, but leaves said complainant to 
make such proof thereof as may be required; but this defendant de- 
nies that either of said mortgages, if executed as alleged in said bill, 
conveyed to said complainant the premises therein deseribed or 

any part thereof, or created any lien or incumbrance upon 
125 the same, for the several reasons stated in the answer of the 

guardian of said Henry W. Kingsbury, on file in this cause, 
which said answer this defendant prays may be taken and consid- 
ered as a part of this her answer to said bill of complaint. This 
defendant, further answering, states the only interest she had in the 


— 
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premises described in said mortgages in said bill described, at the | 
date of the execution of said mortgages, respectively, was a dower 
interest as the widow of Henry W. Kingsbury, deceased, which had 
never been assigned or set apart to het and that in law = could 
not in any way or by any instrument convey, mortgage, or other- 
wise incumber or part with her said dower interest in said caer wt 
except to the owner of the fee in said premises; that said complainant 
was not at the date of said mortgages or at any time the owner of the 
fee or of any interest or estate whatsoever in the premises described in 

said mortgagesor any part thereof; that said mortgages were eac *h and 

all of them inoperative, as hereinbefore set forth, so far as the fee 

of the premises therein described was concerned, and could not for 

that reason affect the dower interest of this defendant or in any 

way operate to separate the unassigned dower interest of this defend- 

ant from the fee of said premises. 

This defendant, further answering, states that she never signed, 
executed, or in any manner assented to the mortgage last mentioned 
in said bill, being the one alleged to have been given to secure the 

payment of the sum of ninety-five thousand dollars; and this 
126 = detendantstates that,as the widow of Henry W. Kingsbury, de- 

ceased, she has a dower interest or an estate for her own life 
in an undivided one-third of the premises therein deseribed, wholly 
unineumbered and which is not subject to the rights, ifany, which 
said complainant acquired under and by virtue of said mortgages 
last mentioned; and this defendant states that she is entitled to one- 
third of all the rents received by the receiver in this cause from ve 
property described in the said mortgages set forth in said comp 
ant’s bill, and she prays that the said receiver may be erder 
directed to pay over the same to her ‘ 

And this defendant denies all and all manner of unlawit 
bination and confederacy wherewith she is by the said bill ec 
without this, that there is any other matter, cause, or thing we 
said complainant's said bill of complaint contained materia rXet 
necessary for this defendant to make answer unto and not her 
and hereby well and sufficiently answered, confessed, traversed, an: 
avoided or denied, is true to the knowledge or belief of this de- 
fendant; all which matters and things this defendant is ready and 
willing to aver, maintain, and prove as this honorable court shall 
direct, and humbly prays to be hence dismissed with her reason- 
abie costs and charges in this behalf most wrongfully sustained. 

EVA LAWRENCE, 
3 By JOHN WILSON, J//er Sol’r. 

JOHN B. WILSON, 

Sol’r & of Counsel for Def’t, Eva Lawrence. 

Signature of def’t waived. 

WIRT DEXTER, 


Comp’t’s Sol’r. 
M’ch 28, 1879. 


Endorsed: Filed M’ch 29, 1879. Wm. H. Bradley, clerk. 
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127 Afterwards, to wit, on the seventh day of April, 1879, came 

The United States Mortgage Company, by its solicitor, and 
filed in said clerk’s office its replication to the answer of Eva Law- 
rence in said entitled cause; which said replication is in the words 
and figures following, to wit: 


128 UNITED STATES OF AMERICA, 
Northern District of Illinois, | 


. gS ° 


In the Cireuit Court of the United States. — Term, A. D. 187-. 


THe Unrtrenp States Mortcack Company 
Vs. -In Chancery. 
ANSON SPERRY ef al 


The replication of The United States Mortgage Company, complain- 
ant, to the. separate answer of Eva Lawrence. 


This repliant, saving and reserving to itself now and at all times 
hereafter all and ali manner of benefit and advantage of exception 
which may be had or taken to the manifold insufficiencies of the said 
answer of the said defendant, for replication thereuntosays that it will 
aver, Maintain, and prove its said bill of complaint to be true, cer- 
tain, and suflicient in the law to be answered unto, and that the 
seid answer of the said defendant is uncertain, un true, and insuth- 

"--* to be replied unto by this repliant, without this, that any 
matter or thing whatsoever in the said answer contained ma- 
‘effectual in the law to be replied unto and not herein and 
sll,and sufficiently replied unto, confessed and avoided, 

. or denied, is true; all which matters and things this re- 

| ‘ts ready to aver, maintain, and prove as this honorable court 

» “direct, and humbly pray as in and by its said bill it has already 
“yed., 
WIRT DEXTER, 


Solicitor for Complainant. 


Endorsed: Filed Apr. 7th, 1879. Wm. H. Bradley, clerk. 


120) Afterwards, to wit, on the twenty-first day of April, 1879, 

came Uenry W. Kingsbury, by John V. Le Moyne, his guard- 
ian ad litem, and tiled in said clerk’s otlice his answer to the bill in 
said entitled cause; which said answer is in the words and figures 


following. to wit: 
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130 Unirep STATES OF AMERICA. ! 
, ~ . . . . . SS hy 
Northern District of Illinois, { ~ 


In the Cireuit Court of the United States. 


Tie Untrep States MortGace Company 
Us. 

Anson Sperry, Heman G. Powers, Joux V. Le 
Moyne, as Guardian of the Estate of Henry W. 
Kingsbury, a Minor; Henry W. Kingsbury, Eva 
Lawrence, Wife of Albert G. Lawrence, Formerly 
Eva Kingsbury; Albert G. Lawrence, ard Jane 
C. Kingsbury. 

The answer of Henry W. Kingsbury, an infant under the age of 
twenty-one years, by John V. Lemoyne, his guardian ad litem, to 
the bill of complaint of The United States Mortgage Company, 
complainant. 


In Chancery. 


This defendant, answering by his guardian ad litem, says that he 
is anh infant of the Age of —nee years, or thereabouts. and therefore sub- 
mits his rights and interests in the matter in question in this cause 
Lo the tender consideration and protection of thi honorable court, 
and prays strict proof of the matters alleged in szid bill of com- 
plaint. 

HENRY W. KINGSBURY, 
By JOHN V. Le MCYNE, 
I lis Guardian ad litem 


Endorsed: Filed Apr. 21, 1879. Wm. H. Bradley, clerk. 


15] On the same day, to wit, on the twenty-first day © 

1879, came the United States Mortgage —, by its solic 
filed in said elerk’s office its replication to the answer of Het. 
Kingsbury in said entitled cause; which said replication is i. 
words and figures following, to wit: 


132 Unxirep STaTes OF AMERICA.  ) 
v ° . . " 9 » NS 
Northern District of I/linois, § 


In the Cireuit Court of the United States. 


THe Unirep States Morraace Company ) 

iss, 

Anson Srerry, Heman G. Powers, Jonn V. Le | 

Moyne, as Guardians of the Estate of Henry W. | | 

Kingsbury,a Minor; Ilenry W. Kingsbury; Eva . 
Lawrence, Wife of Albert G. Lawrence, Formerly | 
Eva Kingsbury; Albert G. Lawrence, and Jane | 
©. Kingsbury. | 


Chancery. 


The replication of The United States Mortgage Company, complain- 
ant, to the separate answer of Henry W. Kingsbury, an infant 
under the age of twenty-one years, by John V. Le Moyne, his 
suardian ad litem. 


This repliant, saving and reserving to itself now and at all times 
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hereafter all and all manner of benefit and advantage of exception 
which may be had or taken to the manifold insufficiencies of the 
said answer of the said defendant, for replication thereunto says 
that it will aver, maintain, and prove its bill of complaint to be true, 
certain, and sufticient in law to be answered unto, and that the said 
answer of the said defendant is uncertain, untrue, and insufficient 
to be replied unto by this repliant, without this, that any other 
matter or thing whatsoever in the said answer contained material 
or effectual in the law to be replied unto, and not herein 
153 and hereby well-‘and suflici ntly replied unto, confessed and 
avoided, traversed or denied, is true; all which matters and 
things this repliant 3s ready to aver, maintain, and prove as 
this honorable court sliall direct, and humbly pray as in and by its 
suid bill it has already prayed. 
WIRT DEXTER, 


Solicitor for Complainant. 
Endorsed : Filed Apr. 21, 1879. Wm. H. Bradley, clerk. 
lod On the same day, to wit, on the twenty-first day of April, 
In the adjourned March term of said court, 1879, in the ree- 


ord of the proceedings thereof in said entitled cause, before Hon. 
Ilenry W. Blodgett, district judge, is the following entry, to wit: 


(rds r 


. 7 
4 , 
| UnNirep Srates MortTGace COMPANY ) 


Us. -In Chancery. 
ANSON SPERRY et al 


Cr) “notion. if Is orderé d by thre court that Jobln Vy. La Moyne, lisq : 

be, aid he is hereby, appointed guardian for the infant defendant 
henein. 
y And, on further motion, itis ordered by the court that this cause 
“be referred LO llenry W. bishop, lusq.. the master In chancery of this 
court, to take proofs herein and report thesame to the court, together 
with the amount due complainant herein. 


135 Afterwards, to wit, on the twenty-sixth day of April,in the 

adjourned March term of said court, 1879, 1n the record of 
the proceedings thereof in said entitled cause, before Hon. lleury 
W. Blodgett, district judge, is the following entry, to wit: 


fdrcle 7 
Tue Unirep States MortGack CoMPpany 
8. >In Chancery. 
ANSON Srerry et al. 


The complainant, by counsel, and defendant, John V. Le Moyne, 
appearing, by consent it is ordered that said defendant be authorized 
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to lease to William L. Scott and John L. Richards the dock on North 
Branch now occupied by Dewey & Co. for a term ending May first, 
A. D. 1882, and to A. H. Blackall store No. 49 and 51 Clark street 
for a like term. 


156 Afterwards, to wit, on the thirtieth day of July, in the July 

term of said court, 1879, in the record of the proceedings 
thereof in said entitled cause, before Hon. ‘Thomas Drummond, cir- 
cuit judge, is the following entry, to wit: 


Order. 


Unirep Srates Morraace Company’ } 
VS. 7 In Chancery. 
Anson Spexry, Henry W. Kinospury, et al. } 


On the petition of iva Vaudon Nest, filed tqliis day, it 1s ordered 
that Jolin V. Le Moyne, Esq., be authorized tcs, pay for the support 
and maintenance of Henry W. Kingsbury the seum of two hundred 
dollars, and until the further order of the court continue to pay for 
his support and maintenance a sum not exceeds g one hundred 
dollars per month, he reporting to this court from ‘ime to time the 
amount so paid. N\ 


Iva Vaudon Nest, and filed in said clerk’s office her pe _, Won lLu 


) 
On the same day, to wit, on the thirtieth day of Jul» » Is7%, cam: ; e 
entitled cause; which said petition is in the words and *fgurei- 


lowing, to wit: i , 
| 

137 In the Cireuit Court of the United States for the No: “tn | 
District of Illinois. 

Unrrep STATES MortrGace Co. | 

Us >In Chancery. ) 

Anson Srverry, Henry W. Kincspury, & Others. . 


To the Hon. Thomas Drummond, judge of said cireuit court : 


Your petitioner, Eva Vaudon Nest, respectfully shows that she is \ 
the mother and guardian of the person of the said Henry W. Kings- 
bury, who is a minor about sixteen yeats of age; that he has been 
attending school the past year at the Agricultural College in Prince 
George Co., Maryland, where he has daily incurred expense for board, 
tuition, and other necessaries without the means to pav tor the same ; 
that he has been and is being cared for and educated under the di- 
rection of your petitioner, the mother and guardian of his person ; 
that John V. Le Moyne, one of the defendants in the above-entitled 
suit, is the guardian of the estate of the said Henry, and has the 
entire control of his property, subject to the orders of this court; 
that the annual income from said property is a large sum, to wit, 
more than thirty thousand dollars, as vour petitioner believes, from 


if 
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which the said Henry is entitled to a reasonable allowance for his 
maintenance & support, to be expended under the direction of your 

petitioner; and she therefore prays that an order be entered 
138 so by this honorable court directing the said John V. Le Moyne, 

guardian as aforesaid, to pay to your petitioner for the main- 
tenance and support of the said Henry the sum of one hundred 
dollars per month from the date of this order, and the further sum 
of seven hundred dollars to reimburse your petitioner for advances 
made Sines January Ist, Isat), for the muirmtenance and support of 
the said Henry, the said sum of one hundred dollars per month to 
be paid by the said Ley Moyne, guardian as aforesaid, monthly, so 
long as said estate remailns under the control of the said Le Moyne 
and this court, the said ‘Le Moyne taking the receipts of the said 
Henry and your petitiomer therefor 

EVA VAUDON NEST, 

By L. TRUMBULL, fer Sol’r 


; 


Endorsed : Filed? July 30, 1879. Wm. II. Bradley, clerk 
eg ; 
eee agate to wit, on the twenty-fourth day of November, 
bfthe adjourned October term of said court, 157), in the ree- 
ord of the proceedings thereof in said entitled cause, before Hon. 
at uBy W. Blodgett, district judge, is the following entry, to wit 


Pd 


" a ” A (dircle r 


Tine Unirep States Mortoack COMPANY } 


ps. In (Chance ry 
ANSON SPERRY ef al } 
(On motion of Wirt Dexter. sq . Limne for defendants Lo take proofs 


herein is extended ninety days. 


140 Afterwards, to wit, on the thirteenth day of December, in 
the adjourned October term of Sill court, Isat), in thi record 

olf the proces dings thereof In sald « ntitled CuUuse, before Llon. Thomas 

Drummond, circuit judge, is the following entry, to wit 


{}) i, r 


f 


['xitep States MorTGAGE COMPANY 
Us, » In Chances ry 
ANSON Srerry ef al. 


The plaintiff in this case having filed a petition, together with the 
affidavit of Alfred W. Sansom in support thereof, claiming that it 
has paid taxes on the property included in the mortgage and to re- 
deem the property from sale made in consequence of the hon-pay- 
ment of the taxes thereon, and that under the terms of the mortgage 

e se the petitioner is entitled to reimbursement for the money so paid, 


6 Ae AORN MA Re ah A Rt im. 
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and the court being satisfied of the truth of the allegations con- 
tained in the petition, it is ordered that out of the money in the reg- 
istry of the court there be paid to the plaintiff or its counsel the sum 
of nine thousand six hundred and ninety-eight dollars and forty-one 
cents (80,605.41), being for the principal paid it and interest up to 
the eleventh day of December, A. D. 1879, this order, however, be- 
ing made without prejudice to the rights of the defendants as 
l41 to the arnount of said taxes or the interest on the money paid 
for the same. 

And it appearing by the report of tie clerk that some of the 
funds in court have been converted into bonds and there may not 
be a suflicient sum of money to pay the amount specified in this 
order, the clerk is directed to convert into money a sufficient amount 
of bonds, in addition to the amount of money in the registry, to pay 
the sum specified herein. ; 


On thesame day, to wit, on the thirteenth day of December, 187%, 
came the complainant, by its solicitors, and tiled in said clerk’s 
office its petition in said entitled cause; which said petition is in the 
words and figures following, to wit: 


142 United States Cireuit Court, Northern District of Il] mois. 
Tne Unrrep States MortrGace ComMrany 
8. -In Chancery. 
Anson Sperry, Henry W. Kixcspury, et al. — 


The said complainant, now petitioning, respectfully shows to the 
court that in each of the three mortgages sought to be foreclosed in 
the above-entitled cause there is a provision as follows: 

“And in the event that said party of the second part (said 
complainant), its suecessors, legal representatives, or assigns, shall 
expend any money, either to save said premises or any part thereof 
from any sale for taxes or assessments, or to redeem the same from 
any such sale, or LO protect the title or possession of said premises, 
then all such monev so expended shall be a new and additional 
principal sum of money secured by this instrument, and shall be 
payable and may be collected immediately or at any time there- 
after, with interest thereon at the rate of nine (9) per centum per 
annum from the time of so paying the same.” 

And petitioner states that the taxes upon said mortgaged prem- - _— 
ises for the year 1876 were not paid by said mortgagors nor on their 
behalf, and said premises were sold for the taxes so due and unpaid ae 
in the year 1877, and that petitioner, in order to protect the title to 
said premises and to redeem the same from such sale and under the 
provisions of said mortgages, purchased and took up the certificate 

of such sales, paying therefor the amounts set forth in the 
143 atlidavit of Alfred W. Sansome (the agent of petitioner), 
hereto attached, at the dates stated in said affidavit. 

Wherefore petitioner prays that an order may be entered requir- 
ing the clerk of this court to repay to petitioner, out of the funds 
in his hands to the credit of this cause, the sums so paid by peti- 
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tioner to redeem said premises, as stated in the affidavit of said San- 
some, together with interest thereon at the rate of nine per centum 
per annum from the time such payments were made. 
WIRT DEXTER, 
Sol’r for Compl't. 


Endorsed: Filed Dee. 15, 1879. Wm. H. Bradley, clerk. 


144 Afterwards, to wit, on the thirtieth day of December, in the 

December term of said court, 187, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Thomas Drum- 
mond, circuit judge, is the following entry, to wit: 


( die 7 r 


Unirep STatps MortGace Company 
vs. > In Chancery. 
Axson Sperry et al 


Upon filaag the petition herein of John V. Le Moyne, one of the de- 
fendants, from which it appears that he can lease certain portions of 
the roal estate included in the mortgages described in the bill filed 
herein for a term of four years,and that it is the interest of all parties 
concerned that such lease should be made, upon filing the consent of 

complainant's solicitor, it is ordered by the court that said defend- 
ant be authorized to make the lease prayed for by this petition filed 
herein this day. 


145 Afterwards, to wit, on the fifth day of March, in the ad- 
journed March term of said court, ISSO, in the record of the 

proceedings thereof in said entitled cause, before Hon. Thomas 

Drummond, cireuit judge, is the following entry, to wit 


Cords r. 


['NItep STATES MortTGaGcr Company 
8, -In Chancery. 
Awson SreRRY et a/ 


On application of solicitor for compl ainant, it appearing tu the 
court that the solic itors for the defendants have gn duly notified, 
iis o rde red th: il the t ime for taking mer On) the part ol the comin - 
plainant in the above yoo eve cause be extended until the first day 

April, A. D. 1880. 

146 Afterwards, to wit, on the fifteenth day of April, in the ad- 

journed March term of said court, 1550, in the record of the 
proceedings thereof in said entitled cause, before Hon. Thomas 
Drummond, circuit judge, is the following entry, to wit: 
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Order. 


Unitep STatTes MortTaaGce emanated. | 
us. In Chancery. 


ANSON SpERRY ef al. 


This cause coming on this day upon the filing of the petition of 
John V. Le Moyne, one of the defendants herein, asking that the 
order herein made on thé eleventh day of December, A. D. 1879, 
authorizing him to make leases of the premises described in the bill 
of complaint filed herein for a term not beyond the first day of May, 
1881, be so modified that he may lease the premises described as 
follows: Commencing on the west side of Kingsbury street, at a 
point about five hundred and thirteen (513) feet from the northwest 
corner of Kingsbury and Indiana streets, running thence ‘south- 
westerly to the dock line on the east side of the north branch of the 
Chicago river at a point four hundred and forty-seven (447) feet 
north weste rly from the northeast corner of Indiana street and the 

river; running thence northwesterly along said dock line to 
147 ~—s the north line of the Kingsbury tract as now owned by Henry 

W. Kingsbury, minor; thence east along said north Hine to 
the west side of Kingsbury street; thence running southeasterly 
along the west side of Kingsbury street to the place of beginning, 
for a term not extending beyond the first day of May, A. D. 1882. 

And the court, being o adv ised, orders that said former order be so 
modified. 


On the same day, to wit, on the fifteenth day of April, in the ad- 
journed March term of said court, 1880, in the record of the proceed- 
ings thereof in said entitled cause, before Hon. Thomas Drummond, 
circuit judge, is the following entry, to wit: 


Order. 


UNITED STATES MORTGAGE COMPANY 
vs. >In Chancery. 
ANSON SPERRY ef al. 


[It appearing to the court from the petition of John V. Le Moyne, 
guardian of the estate of Henry W. Kingsbury, a minor, that it is 
the interest of the estate that leases be made for a term beyond the 
first of May, 1580, and the order heretofore made herein only author- 
izing him to make leases to that time, said order is hereby so far 
modified that the term for which he m: iy lease shall be extended to 

May first, ISS]. 
148 Afterwards, to wit, on the tenth day of February, 1881, in 
the December term of said court, ISSO, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 
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Uxirep States MortGaa! 


? 


: 


been heretofor 


Is ith that Lie 


An order having 
ber eleventh, A. D 


‘ me authorized to leas premises described in the bill of com- 
Dain herein for terms not extendin \ ned May first. A 1). LSSI, 
said order is hereby so far modified at the term tor which he 
may lease shall De ¢ stended te \] + , A |) ISS? 

, 

Afterwards, LO witJon the eighteenth dav of January, ISSY. there 
was filed in said clerg’s office a stipulation in said entitled cause 
which said stipulate6n is in the wo d ficures following, to wit 
149 UxNpwtp STATES OF AMERICA 

North }), f ae Ti; Oj) 
In the Cireuit Court of the United States for the Northern District 
(>) Pidy 
a UNITED STATES MORTGA AN 3 | 
: In Chaneer 
Axson Sperry ef } 

Whereas The United States Mo e Company, the complain- 
ant, holds certain mortgages on t! ite of Henry W. Kingsbury, 
one of the defendants. which are t) < and 

Whereas according to their ter d mortgages draw inter- 
CSL al the rate OL yy r cent, pel an I! 

Whereas a large net incom eted annually from said 
estate which could be eLpoyi ed to 1 retuetion of whatever claim 
the said mortgage company ma: inst said estate, and it is 
desirable that the same should by i: and 

; Whereas seid morivave COMPA i- I ed to a reduction of 

| the rate of interest on the indebtedness iimed by them under the 

<_< arrangement and On the terms il yrs ti remnafter set forth: 
It is therefore stipulated by said — 

, R That if an order is mad ih Loat the amount now 

deposited in this court to the eredit o estate shall be forthwith 

paid to said United States M (‘ompany, and that here- 

boo after the income trom : rdeducting all necessary 

CAXPenses of said prradp ve nM d monthly LO aid 

mortgage company, the said | credited by said mort- 

gage company on any amount wi be ultimate found due 

to said company from said estate, t the said United States 

Mortgage ( ompany agrees hat fro Ate of thi appointment of 

a @ said John V. Le Moyne as guardiat said minor the rate of inter- 


S—100 


AL. 


, 
’ 


\, 


} Chancery 


herein. to wit. on Decem- 


’ 
; 


ndant. John V. Le Movne, 
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est on the indebtedness claimed by said company shall be reduced 
from nine per cent. per annum to six and one-half per cent; said 
reduction being made, however, upon the express condition that the 
payments above provided for shall be made and that the said minor 
shall within six months after his majority pay to said mortgage 
company the principal sums included in said mortgages, with inter- 
est thereon, to be computed (to the date of said Le Moyne’s appoint- 
ment as guardian) at the rate and according to the terms of said 
mortgages, and thereafter at said reduced rate; and upon the further 
express condition that if said payments are not made as aforesai’> 
then said company shall have the same right to proceed with tr 
foreclosure of said mortgages and to demand and collect the full 
amount secured by said mortgages, according to their terms, and 
without deduction from the rate of interest provided for in’ said 
mortgages, and shall have the same rights in all respeets.under said 

mortgages as if this stipulation had not been made. j 
15] 2. An order shall be entered in said cause directing the 

payments to be made to said mortgage company according. 
to the terms of this stipulation, and this stipulation shall take effect 
from the date of the entry of said order. 

DEXTER, HERRICK & ALLEN, 
Solrs for Complainant. 
Jan’y 18, 1882 a 


endorsed: Filed Jan. 18, 1882. Wm. HT. Bradley, clerk. 


- 
152 On the same day, to wit, on the eighteenth day of Janu- 
ary, 1SS2, in the December term of said court, 1881, in the 
record of the proceedings thereof in said entitled cause, before Hon. 
Thomas Drummond, circuit judge, is the following entry, to wit: 
Order 
Unirep STATES MORTGAGE COMPANY 
vs. -In Chancery. 
ANSON SPERRY et al. 
This cause coming up on the motion of the complainant that the 
money heretofore deposited in court by the defendant, John V. Le —_ 
Moyne, in accordance with an order made in said eause on the fif- 
teenth day of May, A. D. 1878, be paid to complainant, and the said ’ 


complainant having filed herein a stipulation that the rate of inter- 
est. on its claim shall be reduced from the twentieth day of Septem- 
ber, A. D. 1877, from the rate of nine (9) per cent. per annum to six 
and one-half per cent.,on the express condition that the income 
from the estate shall be paid monthly to said company after deduct- 
ing all the necessary expenses of said property, and that Henry W. 
Kingsbury shall within six months after his majority pay to said 
complainant the principal sums included in the mortgages described 
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in the bill of complaint herein, with interest thereon, to be 
53 computed to the twentieth day of September, A. D. 1877, at 
the rate provided in said mortgages, and thereafter at said 
reduced rate; and upon the further express condition that if said 
payments are not made as aforesaid then said company shall have 
the same right LO proceed with the foreclosure of said mortgages, 
and to demand and colleet the full amount seeured by said mort- 
gages according to their terms and without deduction from the rate 
of i:-terest provided for in said morigages, and shall have the same 
rights in all respects under said mortgages as if the stipulation had 
not been made; and the court, being fully advised in the premises, 
orders that all the money now in court in this cause, including pro- 
ceeds of bonds, to be converted by the clerk, amounting to a total 
sum of sixty-one thousand nine hundred and sixty-nine dollars and 
twenty celts, be paid to said complainant, less the clerk's commis- 
sions of one per cent., suid clerk taking its receipt therefor, and that 
hereafter said defendant Le Moyne pay to the said complainant 
monthly the money required by said order of May 15th, 1878, to be 
paid into court, and that he take the receipt of the said complainant 
and file the same in lieu of the money with his monthly report 
herein, and that all such sums of money so to be paid to said com- 
plainant shall be paid on account of any indebtedness which 
154. = may ultimately be found by this court to be due to said com- 
plainant in this suit, without determining any of the ques- 

tions involved herein. 

Said Le Moyne is authorized to make such lease of the premises 
in question as shall be approved by the probate court of Cook county 
without prejudice to the rights of sald COmDpany in the pending fore- 
closure proceedings. 

The said Le Moyne is also authorized to pay certain bills incurred 
by said Henry W. Kingsbury to an amount not exceeding two bun- 
dred dollars. 


155 Afterwards, to wit, on the twenty-sixth day of July, in the 

July term of said court, 1SS2, in the reeord of the proceed- 
legs thereof in said entitled caus . before Llon. at nry \W Dlodgett, 
district judge, is the following entry, to wit 


(prs 7 ; 


Unitep STraTes MortrGace Comrany 


US. In Chancery 
ANSON Svrerry et al 
On the filing of the petition of Wilham H. Bradley, clerk of this 
court, of this date, praying for an order for an allowance of one per 
cent. clerk’s commissions on the money received, kept, and paid 
out under the statute, it appearing that the statements in said peti- 
tion are true, it is ordered that the said commissions, amounting, on 


the thirtieth day of June, A. D. 1552, to the sum of five hundred 
and eighty-seven dollars and thirty-four cents, be paid out of the pro- 


oe aoe 
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eceds herein in the registry, and that a check be drawn upon the 


registry therefor to the order of said clerk. 


156 Afterwards, to Wil, On the seventeenth day of January, 
ISS3. in the December term of said court, 1882, in the reeord 


of the proceedings thereof in said entitled cause, belore [fon. Thomas 


Drummond, circuit judge, is the following entry, to wit 


’ ° 
Orde 
> 
Unirep Srates MorraGace CoMPaANy ) 
US. -In Chancery. 
ANSON SPERRY « t al. } 
Dy Consent ol the complainant it rein, the order entered iil this 
CAaUSse Ol the thy irtiet I) day >} Ju iV, A } | Saf), Al VW hich tha de- é 
fendant, John V. Le Moyne, was authorized to pay one hundred 
dollars per month for the support and maintenance of the minor, 
Henry W. Kingsbury, is so far modified by the court that the said 
Le Moyne is authorized to pay for said purpose one hundred and ( 


fifty dollars per month im tieu of} said uilowance Ol one hundred ' 
dollars per month, sai lowa vin from the first 
day of October, A. D. 


4 
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Afterwards, to wit, on the second day ol June, ISSO, came Henry —— 
a y* ’ ; } } ‘ . } s* 7 } e . 2 = . 
W. Kingsbury, by his solicitors, andafiled in said elerk’s office his 
' 


answer to the bill in said entitled cause: which said auswer Is in the 
words and figures 


157 [(xITeED STATES OF AMERICA. 


\ ) fi ‘ i} J), 4 cl ; / fits } . 
) j ‘ ‘ | ‘] . 
ln the Cireuit Court In Chaneery 


Tue Ustrep Sratres Morraoact Company 
. Bill 


The separate answer 0! lens ) W. Is Liges Dury one of the defendants 


LO thre bill of complaint of The United St LLCs Mortgage { OM PAN y , — 


ry*? ° } ’ ° 7} ’ . ’ 1 . 
his defendant, reserving to n ait veneht and advantage ol ‘ 
; | basil ’ es : | f . 
exception to the sala Dill oF Copia, for answer thereto, so far as 
: 
~ : , ' ? ae " ! ] 
he IS ihcL\ ised Ib Is mMaverlial ior thihhh to auswer,. says tial hye nus Ho 
’ 7 ’ | } ; } | 1] 
+ » . ; " P ' » * . ' ® ‘i 2 . 
knowledge ane Cal) NeCwIe] Mdtikit TOT deny lie aiegations 
Los of said bill that said complainant loaned to said Anson 


yy rr\ the Sunn of Cothe hundred and st venty-live thousand 
dollars, nnd als O the fut ther sum OF seventy thousand dollars, or to 
Ifeman G. Powers, as guardian of this defendant’s estate. the further 
sum of ninety-five th 


; } ° " 
; ;*) f* ;yf ‘ tf 
TARP tcdies, Uylit ‘ “AS : 


hat complainant may 


be required to make strict prool Lbereol —- 
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’ ? > . 4 | : " . : 
But defendant denies that either said Sperry or caid Powers had 
anv authority to borrow said money or any part thereof for this de- 


fendant. or 1n ills Priitile or I ; f if ()i tly, estate. or had any 


ny 


, ’ 
_ ssa svt. +, Pad? ] ’ ’ : a4 _ _¢ .% » ti _. 

power or autnority to Olhd fh - VY mortgage to secure the sume 

’ ’ . 

: , , ’ ’ . . ' ’ ss * .* ‘i; * . . 
as PYuardadlans OT tiie CStale O| S «it or oLuncrwise, or to COVve- 

| ; 
. + ‘ ' ; ° 
nat or col Trsict ()! Siaeeere {} . r tis Cs ale LO Pty said 
i . 

1? '% | | ’ ‘ety? ' ' . ’ 4 " 5 ‘ — ae w%, 4 
SLULTIIS if) Set itd ik Wi NPRSE PEGA iif . G@2e geen ¥ Perit Baie tees 

, : . " . 

4 
; . . rT + . ‘ ’ ' ‘ ; ‘ =? : : _ . . 
Phiis tit it Phaiili i ‘ . ' ~. 3! if Fe. . § ‘ ; ail t LATISO! he) a) rry and 
‘ 

} | | Pepcid (a Pow rs \\ ry “oT Tipe ‘ . ; ' i} = i byl ‘} ‘Til ‘7 is 
si itl i t*iiicl i ' +s f " i cit ; a . 2 ‘ ' atitu pid, ahh pS? a4’. 
Lie de ral cit) (oi Sal i { Lai LC, : 5, , i chiited idl wiievred, DUuL< C'S Li 

P j 4] ' : : | ’ 
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Defendant is further informed that said Sperry and Powers un- 
dertook to merge the whole of these debts so as to secure said 
respective bonds, and in pursuance thereof executed the three mort- 
gages mentioned in said bill of complaint, but defendant denies that 
said mortgages In any way incumber or convey this defendant's 
estate, and denies that said Sperry and Powers or either of them had 


any authority or power to execute said bonds on behalf of said estate 


or lo mortvage the sume to secure said bonds. 
162 And this defendant denies that the COULLY court of Cook 
Lv had any jurisdiction or power to authorize the making 
of said bonds or hoerteaves or eithe of them, or to bind thie esta le 
of the defendant thereby. . 
And this defendant charges that said complainant, when it made 
said loans to said Sp rey j id Powers, had-fu ll knowles re of the pur- 


: | i :£ ee ; . 
pose lor which “Aldi THOMTLCVY Was tborrowe dand full notice of the want 


— 


of authority Ol sid ruaradians to borrow money for suid PUPPOse or to 
morteave this defendants estate to secure the sume. 

And this defendant charges that if the money so borrowed from 
complainant—over two hundred thousand dollars—was expended in 
building upon the two pieces of land hereinbefore deseribed, and 
that the other real estate belonging to this defendant was much 
vreater bol itand value than the two plec S$ SO built Upon, 

and that no buildings or improvements of any kind were 
lOo made Upon said real « Late, Lhial the value added to said LWO 
pieces by the buildings so ereeted with the money borrowed 


‘ 
‘ 


— 
“ 
— 


irom COMP! Lilian is an biis llways Deel) sinee the Lime of erecting 
Lic Amount of sald money Si) ex pend il 
Lill ait Sp eulation ol said guardians it) 


the Sil trie rreathy f - Lid; 
upon said buildings, am 


i 
} , Se } . — ey 
erecting the said buildings has proved a failure. 
] i | ; . ! ‘ ; ¢ | i] ot acm ¢ — . 
And this detendant ehrirees thatat the time when said first mort- 
? | } ’ * . ’ . > ws .* 
yave Was maa iid Sperry the income from said estate was 


ample LO pRLY chil WXes an fSSCSSINCIILLS Upotl the whole of said CS- 
tate and the interest upon the then existing mortgages, and also to 
furnish a yearly sum ample for the support and education of this de- 
fendant during his biihor L\ 
And this defen ian chara that aid Ileman G il’owers was at 
the time of his appointment as guardian for defendant's estate a 
stranger tothis defendant and his family,and had been in no 

LO-4 Way onnected with them, bod that he Wiis SO appointed at 
t of said complainant, 


| } wesw igadd «) j : Tavethn ys ..) 
thy. si Tt? t tL Pid ah’ i ; . i Sees eee Diehl 


. ! ; ] ’ " i " * Pos " . + - "8, 
and AL Liie@ Lime Of TIS Sauld aAaDppo nent he Wiis 11) Some Way known 
| : : v4 . a 
to or connected with or mnteres n snid United States Mortgage 
’ . , ’ ] 14 ,¥ ' ’ ’ ’ - 4 ; , 7) - (‘| aed r 4 1a 
Company, cLildd We (oii | §US Thhadbhdveiily? cotlnmittee in nicago, aie 
that ior tlils reason omplainant procured his appointment us 
& ‘ 7 ; ‘5 ] . Psy f 
wuaraiah {?j Li} Ss tat if tact iii ~ ‘ "Lcttt. 


And eherk 1} Milli TUPLIe I ‘ mare ' tia i}) hhis Management of SiLi¢ 


a oo ‘ . Tt > . — | . — , ‘ a4 2 = : . . 
estate—sald Powers as cuardian—said Powers was ACLING ¢ liefly in 
art , ™ +] v}eay — ly ‘ 
the interest of « npladhahl, Who was then Claiming a ilen on and 


t 


. . 

— ‘ ; j ' Sos he ae = ‘ ] ; obs _? " | ‘ . 
QTASI Siiidi ¢ Lal {pi tN ! tLWO ihuUtitdied child LOTUS thousans dollars. 
ee ‘ a4 tt 7s ahd ‘ . i ent ;* tit ; Pa VN OPEL ‘ + . ‘cha’ wy ¢ » ait 


uch guardian, filed his petition in the county court of Cook county, 


— 
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wherein,among other things, said Powers represented that there is now 
accrued and due to the said United States Mortgage Company 
165 for interest to the fifteenth day of August, 1876, upon the in- 
debted ness secured by sald mortgages, which indebtedness 


and the interest thereon is, by tlic terms ol} Ld morteruces, payable 


in gold, the sum of liity-one thousand seven hundred and elghty- 
seven dollars ana four cents In gold as atores ud: that the land and 


real estate ol sald ward Covered b @ iortivavges as aforesaid Lo 
States Mortgage Cotpa ere, before the appotntment 


said t nite 


of your petitioner as guardian fore | allowed to be sold for 
CILY Liixes for the year Sed LT ( prey I CLO, ind that . Lidl lands 
and premises at the tax sales for s: were purchased by the 
citv of Chieago: that the said | i lortoace Company, act 


Ing, as your petitioner is iniormed nee ot the provisions of 
* : 


‘ 

Ls id moricvagce IS AIO! { our petitioner, 
uivaneced the mon ry i Ti icitv of Chicago 

thie eertinceate ol Lit’ ¢ pore . ia) Lone LAXeS 
Lob is aforesaid, and } i Li LV o1 4 eavo and 

procured aid Cervical | ial cf LO be assis ned 
LO said [ nited State ~ \lo arcu crs Line amount so puLl | ana 
advanced by said mortgage com) ing up and purehasing 
sald certificates of sale ; AUOUL I Lnousanad one hu 
dred and fiftv dollars and fifty- 


" . - ’ . ‘ 
And said Powers, by said pet | leave of said court to 


borrow from said complainant Line 1m of ninety-five thou- 
. ae —_ : - fs on . : - } ' 

sand dollars chiefly in iby | Ims mentioned 
, , | P 

In Salad petition as aiready ate it, Which petition, 

| ? : by) of rycy i} »¥* ’ +i ’ i ; , : n s 4 nal 

no Ohne OVICCLINE LUCTevu, Was a Liddg bowers aiterwarads 

made the third mortevage men i; UOlil O complain , 


— | } : — ;, } 
whereby iif wnddertook Ld) ¢ rive : rye vo spll Live ' ri estate 

| aa ] } , , - } : } 1} 
of Lis defendant, his said Write Lier Aha’ Veryvy Valiuadi 


" i #} + 
ror tne Sperry mort 


real estate which had not been rded , 
cages, 
lod And defendant furthe that the tax certificates 


which complainant th i Willch were mentioned 


in the petition of satd Powers wi | constituted no lens on 
thie lands of at fendant, ind ile] rant bi 1c] no rh to be 
reimbursed out of the estate of | lant for thi oney it had 
paid for the same, and said mort nade chiefl ir the bene- 
fit of sanl mortgage company, and lowers did not receive the 
money named ae thie bor 7 Lie , en bv tin mie aid COtll- 
plainant, but accepted in lieu thio: | claims of said complain- 
ant, and thereby enabled said « | t to compound its interest 
at the rate of nine wr r cent... DA | and LO ceL charged to 
the said PSLAle the Waiey t | : LiV pala ior vVold Lax 
certificates. and LO ACUTE a hol CSLULC O | - di 
fendant. 
This defendant charges, also, that 1 Powers had no authority 
as guardian to borrow sald ney for the purpose aforesaid 
16S or jor the purpos 7 nea “aid company anv debt due 


them. nor had lhe ANV AULHO! | MIAAC SAG TNOrLoavts »] ail 
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t approve said mortgages or 


— 
— 
— 
- 


iw of Illinois the authority 
Lil | mad control of the property of 
e aut y conferred by statute and 
oree when said loans were 
sit Was provided as follows: 

to keep his ward's money at 
court, or 1nvest 


r other t nited States inter- 


ecurity Inayv Db taken for 
rs Loans in large amounts 

I ~ OUT s] all be made for il 
101 nd the majority of the ward, 
vith the approval of the court.” 

: | euardians had no other or 
of the money or property ol 

| edueation) than that con- 
ec ot the State of Illinois, and 
. | not and did not confer anys 

| cy lardiams that said statute 


to use the money ol 
cting buildings 


é gs upon his property, 
ct ir CTL Powe r them to so use 


nel vy said statute it was also pro- 
mM by leave of the court mortgage 


insists that the euard- 

yperty of the minor for the purpose of 
ere ne buildings or to discharge 

| lecesso” had created 

th; it COUNTS eourt ot (‘nok county 

ins aforesaid nor said mort 


aa the same nor to authorize the 


, 
t lant. though then a minor and 


| county court had only powel and 
property of said 
it manner in whieh this should 


j \\ rhpsit hy law the pve rson to 
rsestate Is given 1s denoml- 

his powers are limited to guardian 
led it he may dissipate the estate; 
ts that said ewuardians had no 
f ‘ | estirte i>] this defendant. 


rnereonh to build 


\V 1} mney 


I fi itl notice ‘ 
said mortgages cover all his estate 
re made, in a suit for partition then 
' UNL L was decreed that 
vner of one-half in fee of the 
mises sald mortgages were aiter- 


66 THE UNITED STATES MORTGAGE CO. VS. 


waras set off to him as one-half in value thereof; that in said pro- 
ceedings the said court appointed three very well-known, reputable, 
and competent citizens of Chicago, having no interest in said prop- 

erty or the parties to said suit, to make said partition and to 
175 appraise the value of the whole premises described therein ; 

that the commissioners so appointed were Edwin IL. Sheldon, 
Julian Il. Rumsey, and John Forsythe; that said commissioners, 
having taken an oath to fairly and impartially appraise the value 
of said premises, reported, among other things: 

“And they further report that they have estimated the value of 
the property described in said decree and fixed the same at the sum 
of one million two hundred and eighty-two thousand two hundred 
and eighteen dollars and fifty cents.” 

And this defendant submits that if said sum of three hundred 
and forty thousand dollars, which said complainant loaned to the 
guardians of said estate, was applied to the improvement of said 
estate, said estate would now be worth greatly more than the amount 
at which it was appraised, as aforesaid ; yet this defendant charges 
that, notwithstanding the great increase in the value of real estate 

in the city of Chicago, if said property deseribed in said mort- 
176 = gages, together with the buildings which have been ereeted 

thereon, should now bé sold there is danger that the whole of 
the same will be sacrificed to pay the amount claimed by complain- 
ant and the defendant will be left penniless. 

And defendant denies all the other allegations of said bill ma- 
terial or necessary for him to make answer unto and not hereinbe- 
fore answered specifically. 

And this defendant prays that upon the hearing hereof he may 
have the same benefit and advantage from this his answer to com- 
plainant’s bill as if he had specially demurred thereto, and that the 
same may be held insutlicient in-law to entitle complainant to re- 
cover said debt or to foreclose and sell this defendant’s estate for the 
payment thereof. 

And now, having fully answered, defendant prays to be hence dis- 
missed with his costs. 

HENRY W. KINGSBURY, 
Dy \W | LS¢ yN WN Mi A RR mn lis Sol’rs. 

JOHN P. WILSON, 

Of Counsel for Defendant. 


Endorsed: Filed June 2d, 1885. Wm. HH. Bradley, el’k. 


lid On the same day, to wit, on the second day of June, 1885, 

came Henry W. Bishop, one of the masters in chancery of 
said court, and filed in said clerk’s office his report in said 
entitled cause; which said report, together with the testimony and 
exhibits thereto attached, are in the words and _ figures following, 
to wit: 


“—~- 


es 
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Mast rs Report 


In the Cireuit Court of the United States forthe Northern District of 


: 
[llinois 


UNrrep STratves Morroagck Company 
rs. In Chancery 
LNSON SPERRY el at. | 


‘To tlie honorable the judges of said court 


[, Ilenry W. Bishop, master in chancery, to whom, by an order of 
court entered in the above-entitled cause, the same was referred for the 
purposes in said order expresssed, hereby report thaton the sixth day 
of Dec mb ve A 1) S72, and Upoll ait dat S subsequent thereto, iis 
appeared in testimony herewith reported, | have been attended 
bv Messrs. Dexter, Herrick & Allen, solicitors for the complainant, 
and by Mr. C. C. Clark and Mr. J. V. Le Moyne, upon the part ot 
the de fendants, at which times thr lesuimMony of Messieurs F, B. 

Peabody, A. W. Sanseme, J. V. Le Moyne, G. W. Higginson, 
17s and I rederick A Drage was taken Upon the part of the com- 

plamnant and the Li stimony Ol \V |) Kerfoot, l'rederick Dau- 
mann, and D. W. Mitchell upen the part of the defendants, and is 
herewith reported 

| further report upon this reference that the complainant has 
offered in evidence before me three mortgages, bonds, and coupons 
mentioned and described in the bill of complaint filed herein, and 
the testimony of A. W. Sansome, agent of said complainant, las 
Lene 1} take nb in connection thie rewlthh, and il com putation made by 
him showing the amount due respectively upon the said mortgages 

nil bonds, the PDAVINICTILS made thie reon, and the balance due thereon 
to June Ist, A. D. 1885 

from an examination of which LOSLIINONY and il computation 

made by me ol the mortgages and bonds find and report iS fol- 


r 
me 


lows 
That there is due complainant, in gold, to June Ist, 1SS5, upon 
the bond secured by thre first morteavethe sum of one hundred and 


seventy-five thousand dollars ($175,000), being the principal of said 
bond. 
That there is due upon the bond seeured by the second mortgage 


referred to the principal sum of seventy thousand dollars ($70,000) 


In gold 
179 That there is due upon the bond secured by the third 


mortvrace a principal sum oT ¢ ithtv-one thousand nine hun- 
dred and thirty dollars and three cents (351,930.03). Interest upon 
the several bonds and coupons referred to has been computed at the 
rute of nine per cent. per annum, as pro\y ided, and interest accruing 
upon said coupons after their maturity at the rate of six per cent 
perannum, and upon the excess of mi hey paid (S12. 828.50) beyond 
the amount of interest which has been credited in the account a 


like credit of nine per cent. interest has also been given. Interest 
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upon past-due coupons has been computed at the rate of six per cent. 
per annum. 
In addition to these amounts there is due for disbursements, as 


provided in the covenants in said mortgages and bonds, the sum of 


two hundred and sixty-five dollars and cighty-nine cents ($265.8!)), 
making a total sum due and owing complainant herein upon the 
bonds secured by the S¢ veral horteages referred Lo ana Upon the 
covenants therein, after deducting all payments, of three hundred 
and twenty-seven thousand one hundred and ninety-six dollars and 
elglity-six cents (S327 106.86). 
I return herewith all of the testimony taken upon this reference, 
together with the exhibits and statements offered and used in 
LS0 connection therewith. 
All of which is respectfully submitted. 
HENRY W. BISHOP, 
Mast r un Chance ri of thie Circuit Court of the United 
States for th Northern District of Illinois 


Dated Chicago, June 2, 18805. 


LS] Testimony Tak it by fore Ti nary i Bisho ) Mast: }* in Chane rr 
“ Ll’; 4 


“jl said (purt 


4 


Satrurvay, the 6th day of December, A. D. 1879 
Present: Messrs. Dexter, Herrick & Allen, counsel for complain- 
ant; J. V. Le Moyne, Esq., counsel for —, and Mr. Clarke, counsel 
for —. 
Counsel for complainant offers in. vidence a certified COPY of an 


order of the county court of Cook county appointing Anson Sperry: 


guardian of the estate of Henry W. Kingsbury, a minor, dated July 
0, 1872, and of the letters of guardianship issued to \nson Sperry, 
of the same date, which is hereto anuexed, marked “ Complainant’s 
Exhibit No. 1. 

Also a certified COPY of a petition of Anson Sperry, cuardian, for 
leave to mortgage, filed in the county court of Cook county July 5, 
1872, and of an order entered upon the same petition July 5, 1872, 
which is hereto annexed and marked “Complainant’s Exhibit No. 2.” 

Also a certified copy of an order of the county court of Cook 
county, dated August 6, 1872, approving the bond and mortgage 
authorized by the order of July >», S72, which is hereto annexed 

and marked “Complainant's Exhibit No. 3." 
1S2 Also the bond dated July 10, 2, to the complainant, 

made by Anson pe rrv, as vuardian ol thre estate ol llenry 
W. Kingsbury, conditioned tor payment of $175,000 and interest, 
in gold, which is hereto annexed and. marked “Complainant's Ex- 
hibit No. 4.’ 

Also the unpaid coupons referred to in the bond last offered in 
evidence, from numbers 10 to J, inclusive, all made by Anson 
Sperry, as guardian of the estate of Ilenry W. Kingsbury, and dated 
July 10, 1872, which is/are} hereto annexed and marked “ Complain- 
ant’s Exhibit No. 4a” ; 


e—_— 


wae 
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Also the original mortgage to the complainant, executed by 
Anson Sperry, as guardian of the estate of Ilenry W. Kingsbury 
Eva Lawrence, formerly Eva Kingsbury, and Albert G. Lawrence, 
her husband, and also executed by Jane C. Kingsbury, to secure 
the loan of S175.000 1n gold, and interest, filed tor record in the 
recorder s otlice of Cook county uA mrust 6, IS72. and reco] led 1 book 
64, page SLY, which is hereto annexed and marked “ Complainants 
kxhibit No. o 


Also a certilied copy Of an IVenuory ) thy estate of llenry W 


. , ’ } 
Kingsbury, a minor, by Anson Sp ry, PUaralabl, Lica plem 
2 rt } i. } «s 4 . ze [t. 
LSo ber 4. 1S, 2. and lmdorsed \pproved in open court Novelm- 


‘ 
ber 8, IS7TZ—M. R \ Wallace, judge of the county court Ol 
Covk county, Illinois;” and also of the order of the county court, 
[|] LiOis ” ana uiso Ol thie orc rofl the county court ol Nove tran rs, 
ISi2, approving thie IVeNLOPS WhICKh ware hereto annexed ane 


¥ 
marked “ Complaimmants exhibit No. 6 


— an 
Also a certified copy of a report of Anson Sperry, as vwunaradial of 
> ’ : > 
" ‘ ; “a? Dae gee ; } +) =) al 
tii stale } | llenry \\ ly be SLL pied Decem be EU. IS; 2. Witti 
tiie Madorsement approved tik pen !.“ Approved in open court 


Decem bel i). 1S, 2- -\j iW \| Wow ict, uchore Ol thie COULLLS court ol 
(‘ook COUNLY. lilimous and wise Of] the county court, ol ait sume dat ; 
approving the same, which are hereto annexed and marked “ Com- 
plainants Exhibit No. 7 

Iso a certified copy of a petition f Anson Sperry, as guardian of 
estate of Henry W. Kingsbury, for leave to mortgage certain real 


| | - ' | | . 
estate of the tilnor. filed In Line Countyv.court of Cook county \} ireh 


p=.) ’ ' ‘ aie ' j ’ ’ _ 
j, IS73, and of an order of said county court entered March 10, }S73, 


granting thr prayer of said petitior which is hereto annexed and 
marked “ Complainant's exhibit No. 8 

Also a certified copy of a petition of Anson Sperry, as guard. 

IS4 au of the estate of Llenrv W. Kingsburv.a minor.to amend 

the petition last offered in evidence and the order granting 

the prayer of the same, filed in the county court Apri 4, 1573; and 


| i i + : . | 7 | o ’ , 
aiso an order of the county court. dated April 1, IS¢5, entered on 
the petition last offered in evidence, granting the prayer ol tire Same 


} 


] | } + , lente | ' 
Which are hereto unnexed and tharked Complainal Ls ixliubi 


Also the original bond to the complainant, made by Anson Sperry 
as guardian of the estate of Hlenry W. Kingsbury, dated April I, 
S73, conditioned for the puvinen! i loan of 870,000 and interest 
in gold, and the unpaid COUPOT being Nos. U to 20, inclusive, all 
oft Loe same dante o (| CNECUL \ =i l) perry il ruaurdian, ete . 
Will ir’ hereto bie A Ct - ed Complain ii. xh) U 
No. 10 

Also the original mortgage to the complainant, exeeuted by Anson 
Sperry as guardian of the estate of Henry W. Kingsbury, a minor, 
and Iva Lawrence, forme) eva Kingsbury \ibert G. Lawrence, 
her husband, and James C. Kingsbury, conveying the property de 


soa | ‘| . . . : Bt aes). ’ P on ; : ; : 
scribed therein. dated April 1. 1S73. dulv acknowledged and file 


» gaaned and eeanasedad | dh < i L Oe ‘ , le aa 
ior record und recorded April 20. I ». it} pmwdgn 2) O11 It OPUs, pups 
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79, which ts hereto annexed and marked “ Complainant's Ex- 

So hibit No. 11.” 
Also il certified COPYV ola report of Anson Sperry, as cuard- 
ian of the estate of Ifenry W. Kingsbury, a minor, to the county 
court of Cook county, dated July 10, 1873,and endorsed on the face 


“Approved in open court August 7, IST5—M. Rt. M. Wallace, judge of 
the COUNLY eourt of (‘ook county, [llinois:” and also of the order of 


the county court entered on August 7, 1873, approving said report, 
which are hereto annexed and marked “Complainant’s Exhibit No. 
> *g 

Also a certified COpyV of the final accounts and report of Anson 
Sperry, as guardian of the estate of ITenry W. Kingsbury, a minor, 
filed in the county court August 7, 1575, with the endorsement on 
the face of the same “Approved in open court August 7, 1S75—M. 


Rt. M. Wallace, judge of the county court of Cook Co., Hls.:” and of 


the order of said county court approving said report, dated August 
7, 1873, which are hereto annexed, marked “ Complainant’s Exhibit 
No. 13.” 
Also a certified COpy of the resignation of Anson Sperry, ils vuard- 
lan of the estate of Henry W. Kingsbury, a minor, dated July 
22,1873, and filed in the county court July 26, 1873; and 
Isis also of the order of the county court entered July 31, 1875, 
accepting sald resignation, which are hereto annexed, marked 
“Complainant’s exhibit No. 14.” 

Also a certified COPY of an order of the COUNLY court, made July 
O1, 1875, appointing Eva Lawrenee guardian of the estate of Ilenry 
W. Kingsbury, a minor, and also of the letters of guardianship to 
said Iva Lawrence, dated July 31, 1875, which are hereto annexed, 
marked “Complainant’s Exhibit No. 15. 

Also a certified COPY of an Inventory of the estate of [lenry W. 
Kingsbury, a minor, by Eva Lawrence, as guardian, fited in the 
county court November 7, 1875, with the endorsement on the face 
“Approved it) open court November 1{. 1S7G——M. i. \I. Wallace, 
judge of the county court of Cook Co., Ts." and also of the order 
of the county court entered November 19, 1875, approving said in- 
ventory, which are hereto annexed and marked * Complainant’s Ex- 
hibit No. 16.” 

Also a certified copy of the resignation of Eva Lawrence, guard- 
lan of the estate of lleury \. Kingsbury, il minor, dated lebruary 
0, ISvo, and filed February 5, 1875, and also of an order of the 
COUDLY court entered lebruary L [S7. accepling such resignation, 

which are hereto annexed and marked * Complainant’s Ex- 
IST) =—s hibit No. 17.” : 

Also a certified copy of an order of the county court, entered 
February 4, 1875, appointing Heman G. Powers guardian of the 
estate of Ilenry W. Kingsbury, a minor, in the place of Eva Law- 
rence, resigned ; and also of the letters of guardianship to Heman 
G. Powers, dated February 4, 1875, which are hereto annexed, 
marked “ Complainant’s Exhibit No. 18.” 

Also a certified copy of a petition of Tleman G. Powers, as guard- 
lan of the estate of Henry W. Kingsbury, a minor, to the county 


~“" 
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court of Cook county for leave to borrow $95,000 and for leave to 
mortgage the real estate described in the petition, filed October 12, 
1876, which is hereto annexed and marked as “Complainant's Ix- 
hibit No. 19.” 

Also il certified COpy of an order of the county court, entered No- 
vember 1, 1876, granting the prayer of the petition of Heman G. 
Powers, us guardian, filed October 12, 1876, for leave to borrow 
money and mortgage, which is hereto annexed and marked “ Com- 
plainant’s Extlibit 20.” 

Also i eft rtified COPY of fil) ord r of the county eourt of (‘ook 

county, entered December 11, 1S76, approving the bond and 
ISS mortgage executed under the order of November 1, 1876, 

which is hereto annexed and marked “Complainant's Ex- 
hibit No. 21.” 

Also the original bond LO the complainant, executed by Ileman 
(GG. Powers as guardian of the estate of Ilenry W. Kingsbury, a minor, 
dated December 1.1876, conditioned for the pavinent of 895.000 and 
interest in gold, and the coupons to secure the interest payments, 
numbered from | to 14, inclusive which ure thereto annexed and 
marked “ Complainant’s Exhibit No, 22." 

Also the original mortgage to the complainant, dated December 
1, 1S76, executed by Tleman G. Powers as guardian of the estate of 
Henry W. Kingsbury, a minor, and Jane C. Kingsbury, to secure 
a loan of SQ05.000 and interest in gold. and reeorded in the reecorder's 
oflice of Cook county December 12, 1576, in Book 750 of Reeords, 
page 12, which is hereto annexed and marked “ Complainant's Ex- 
hibit No. 23.” 

Also a duly certified copy of a resolution of the New York local 
board of directors of the United States Mortgage Company of No- 
ver be r , a IS77. declaring the preity poral SUIS secured by thie three 
mortgages to complainant dated, respectively, July 10,1872, April 1, 
1873, and December 1, 1S76, each due and pavable for non pavinent 
of Interest, which is hie reto annexed and marked ‘Complainant's 

exhibit No. 240 
1S! The several indorsements made on the instruments or pa- 
pers or copie so] instrume His oO} i. Lite rsoftlered Lt) ¢ vide nce and 


also ofl red in evide nce In connection Wi r the Sine. 


‘ : . ’ . ’ ' ’ } 
Counsel for defendants object to the original bond and mortgages 


and COUPONS as hot by iiper the bonds morivayves, and COUPOTs of the 
estate of the minor defendant and not competent testimony. 

lle also obj cts to the certified « Opies as nol being certified by the 
proper oflicer who had charge of the records of the court making 
the orders. 

Ile also objects to the evidence oflered by “ Exhibit No. 24" as 
nol being compe tent evidence to prove the action Of the complain- 


ant 
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] %) Testimony Taken hefore Henry lV. Bishop, Master in Chancery 
of said Court. 


Sart RDAY, the Gh day of December. A. D. 1S7%. 
Present: Messrs. Dexter, Herrick & Allen, courisel for complain- 
ant; J. V. Le Moyne, Esq -_eounsel for ——. and Mr. Clark, counsel 


for ——. 


Atrrep W. Sansome, a witness on behalf of the complainant, 
being first duly sworn, was examined in chief by Mr. Herrick, and 
deposes and s1VS As follows: 

A. My name is Alfred W. Sansome; I am resident agent of the 
United States Mortgage Company—ollice, 7 Union building ; [ reside 
in the city of ( hicago 


(). Hlow long have you been the agent of the United States Mort- 


‘> 


Int. 1. Please state your hame, age, residence, and oecupation., 


rave | ‘3. 


A. Sinee its advent here in May, 1872. 


(). Will you state when default was made in the payment of in- 
terest on the bond offered in evidenee as “ Complainant's exhibit 
No. 47” 

A. The first coupon in default was that due May Ist, 1877, for 
S7.S75, gold 

(). Has anything been paid on account of that coupon or any 

coupons of interest coming due since that time, or on actount 

Lv] of the interest or principal of the loan secured by the bond 
shown as “ Complainants Exhibit No. 4,” sinee the default 

on the COUPOT due Mav 1, 1877? 

A. No i 

iv. llave you made a ealeulation of the amount now due and 
nuopaid of principal and interest on the bond and coupons offered 
in evidence of Complainant’s Exhibits Number 4 and Number 4a ; 
and, if so, what is the amount so due? 

A. Yes, sir; the total amount of principal & interest due on De- 
cember Ist, IS79, is S227.919.27, gold, of which sum S170 000 is 
principal and So2.019.27 is interest. 

(). What installments of interest are unpaid ? 

A. The coupons due May Ist, 1877; November Ist, 1S77; May 
Ist, IS7S; November Ist, IS7S; May Ist, 1879; November Ist, 
1879—each for 87,875 in gold. 

(). Have you made that calculation in writing ? 

\. Yes 
(Q). Will you attach it, marking it Exhibit Number 25 
A. I 

? 


+) 


(). Are Exhibit 25 and the several amounts and computations 
which it contains correet ? 

A. ‘Lo the best of my knowledge, Ves, Sir. 

(). When was default made in the payments of interest due on 
the loan secured by the bond offered in evidence as Complainant's 
Exhibit Namber 10? 
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\. The first default was on the coupon due October Ist, 1S77— 
$3,150 in gold. 
192 Q. Have any payments of principal or interest on that 
loan been made since the date of that default? 

A. No. 

(). Have you made an estimate of the amount due and unpaid up 
to December Ist, 1879, of principal and interest on the loans secured 
by the bond offered in evidence as Complainant's Exhibit Number 
10? 

A. Yes, sir; and the total amount of principal and interest due 
to December Ist, 1879, is $87,403.75, gold, of which $70,000 is prin- 
cipal and $17,403.75 is unpaid interest. 

(). Have you that calculation in writing, showing the items? If 
so, attach it to your deposition, marking it Exhibit Number 26. 

A. I have, and will attach it. 

(). Are the several amounts stated and shown in Exhibit Num- 
ber 27 ? 

A. Yes, sir. 

Q. At the time of the filing of the bill of complaint in this case 
were any of the taxes levied and assessed on the property included 
in the mortgage of July 10th, 1572, and the mortgage of April 21st, 
LS73, unpaid ; and, if so, what taxes ? 

Solicitor for defendant objected to the question on the ground 
that the witness is not competent to testify to that fact. 


193 A. The taxes for the year 1876 were declared in default by 
the county treasurer and the property sold. 

(). For the non-payment of those taxes? 

A. For the non-payment of those taxes. 

(). Did the complainant pay the taxes for 1876 on that property ; 
and, if so, in what way and under what circumstances ? 

A. The complainant purchased the tax-sale certificates and hold- 
them to-day. 

(). That is, the property was allowed to go to sale for the non- 
payment of these taxes of 1876? 

A. Yes, sir. 

Q. And the complainant, for its protection, subsequently bought 
these tax certificates ? 

A. Yes, sir. 

Q. Have you made a calendar or computation of the amount paid 
by complainant for the taxes of 1876 on the property included in 
the two mortgages of July 10, 1872, and April 1, 1873? 

(). What is that amount? 

A. The total amount of disbursements for the purchase of the sale 
certificates and interest thereon to December Ist 1s $8,053.83, cur- 
rency, being $7,418.58 principal and $1,452.25 interest at the rate of 
nine per cent. per annum to December 1, 187%. 


| Solicitor for the defendant objected to the question and an- 
194 swerasincompetenton the ground that thecomplainant should 
produce the certificates and receipts from the proper authority. 

1QO— 199 
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Q. At the time of the filing of the bill in this case were any of 
the taxes levied and assessed on the property included in the mort- 
gage of December Ist, 1876, and not included in the prior mort- 
rages, allowed to go unpaid; and, if so, what taxes? 

A. The taxes for the year 1876, and also the taxes or special as- 
sessments for the Lincoln Park tax were in default; the property 
was sold for their non-payment. ! 


Solicitor for defendant makes the same objection to the greater 
| question] and answer. 

(). Did the compiainant, through you, expend any amount in 
payment of these taxes and assessments referred to in your last 
answer; and, if so, what amount or amounts And how ? 

A. $686.42 was paid by the complainant for the purchase of the 
sale certificates. 

(). For what year ; IS76? 

A. For the general taxes of 1876 and the Lincoln Park assessment 
sale; the interest on that disbursement to December Ist. 

(). At what rate? 

A. At the rate of nine per cent., as provided for in the mortgage, 
Is $1350.00. 

(). Had these amounts been expended by the complainant 
195 = for taxes expended at the time of the filing of the bill? 
A. Yes, sir. 

(). Have you a statement in writing showing the amounts so dis- 
bursed for taxes and interest on the same? And, if so, please attach 
that statement as Exhibit No. 28. 

A. Yes, sIr. 

Are the statements and the several amounts and the computa- 
tions which it shows correct ? 


A. Yes, SII 
Cross-examination by Mr. Le Moyne: 


(). Was there any application in writing made for any of these 


loans to the complainant; if so, by whom ? 
Objected to by complainant’s counsel as immaterial. 


A. Yes; in the form usually used in applications. 

(). or making the loans the complainant required a written ap- 
plication, did it? 

A. Well, loans are sometimes made without written applications ; 
but in this case I think there were applications made in the firm 
| form] used by the company. 

(). llave you these applications ? 

A. I have them in the oflice, I believe. 
196 (). Will you please produce them ? 


A. Yes, sir. 
Complainant’s counsel objects to the production and introduction 
of the application as being immaterial. 


At the time these loans were made were you acting alone for 
the company here? 
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Objected to as being immaterial 

A. Yes, sir. 

(). Did not the complainant have an advisory committee resident 
here? 


Objected to as being immaterial 


A. They had a committee. 

(). Did that committee participate in any degree in the manage- 
ment of the affairs of the complainant? 

Counsel for complainant objects to this line of examination as 
being immaterial. 


A. The first loan of $175,000 was made by the president of the 
company and one of its directors (Mr. Berkard Ilatton). The second 
loan was recommended and passed on by the committee, and also 

the third, first having been submitted to New York. 
197 (). For what purpose were those loans made? Was it for 
thie purpose of erecting buildings, is you understood it? 

A. As we understood it, most assuredly. 

(). You understood that before the loans were made? 

A. Yes, sir. 

(). That the money was to be used for that purpose ? 

A. That the money was to be used for that purpose, and so ap- 
proved by the court. 

(. Did the committee of complainant residing in Chicago receive 
any compensation for services from the company ? 

Objected to as immaterial. 

A. Yes, sir. 

(). Hlow were they paid—a commission on loans? 

A. No, sir; they were pald il complimentary fve of ten dollars il 
sitting. 

Q. Mr. HHeman G. Powers was appointed guardian of this estate ? 

A. So the record shows. 

(). Was that at the request, suggestion, or by the procurement of 
the complainant? 


( biected to. 


A. It was at the suggestion of the complainants to Mrs. Lawrence 
as the only means of averting a foreclosure. 
198 Q. Do you mean that the complainant made it a condition 
that he should be appointed guardian or they would foreclose 
the mortgage”? 
A. Some one satisfactory. 
Q). Did they name Mr. Powers as the one? 
A. I think they suggested Mr. Powers. 
(. And in pursuance of that action on their part Mr. Powers was 
selected as guardian, was he not”? 
A. Mr. Powers was suggested mutually by both parties, and ac- 
cepted as such. It was not forced on Mrs. Lawrence. 
(). It was entirely voluntary on her part? 


_ 
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A. I won’t say it was entirely voluntary, either. That I could not 
answer for her. 

Q. What! vou cannot say whether it was voluntary or forced ? 

A. I was certain it was not forced in the sense of the word that 
we should use it. It was one of the conditions that the complainant 
would abandon foreclosure proceedings if an arrangement was made 
satisfactory to the company. 

Q. And the company informed her that this arrangement would 
be satisfactory ? : 

A. The company told her that that arrangement would be satis- 

factory. , 
1UU (). Can you state how much money was paid to the com- 
pany by Mr. Powers, as guardian, after his appointment as 
guardian, in addition to the interest coupons which, he had, if any? 

A. I could not without I have my books to refer to. 

(). Will you please refer to your books and annex to your depo- 
sition a statement of all the sums paid by him, and the times 
when the same were paid by him, and attach it as Defendant’s Ex- 
hibit A? 

A. Yes, sir. 

(). After the appointinent of Mr. Powers as guardian he made the 
third mortgage, herein offered in evidence by the complainant, did 
he not? 

A. Yes, sir. 

(Q). Was that money procured to build on the estate of the minor’? 

A. No, sir; some of it was to discharge builders’ liens that were 
being sued on. 

Q. When you say liens you mean claims, don’t you ? 

A. Yes, sir; they were claimed to be liens, and a portion of it 
was to remove a mortgage held by Governor Swann, of Baltimore. 
The other items were funded interest and the payment of currency 
obligations for taxes and other sundries. 

Q. Well, no part of them was for the purpose of erecting new 

buildings to be erected by him, was it? 
200 A. Not that I know of. 

Q. You did not so understand when you advanced the 
money ? 

A. No. 

Q. Now, when the application for the loan was made? 

A. ‘The application for the last? I think it was the suggestion 
of the company that they would do thus and so; not an application 
really, but it was the suggestion of the company that it would fund 
its interest and pay off the Swann mortgage, clear up the dutstand- 
ing indebtedness from the tax account and otherwise, and accept a 
mortgage covering the amount. 

(). ‘The proposition, then, as you now recollect it, came from the 
company and not from the estate? 

A. Yes, sir. 

Q. And a large portion of the money to be realized by making 
this: mortgage was really paid to the company, was it not? 
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A. A large sum, no. About $20,000 of it, if | remember rightly, 
was paid to the company by it. 

Q. Will [ well], in making out astatement such as you are to ren- 
der in Exhibit A, that statement will show all the amounts so paid 
out of the third mortgage, will it not? 

A. Naturally. 
201 Q. Did the complainant, in making the third mortgage, 
advance the money to Mr. Powers and then he pay back to 
them what they had, or did they render to him a receipt for the 
claims which they had instead of passing the money and passing it 
back ? 

A. They surrendered coupons covering $44,985 of interest and 
$8,208.35 of interest. Those were funded interest amounts. They 
paid $15,000 cash, gold, and $26,805.73 cash, gold. The disburse- 
ments were currency, the mortgage was gold. With the gold con- 
verted Mr. Powers paid tlie estate’s currency indebtedness to the com- 
plainant for taxes and other disbursements; sale certificates being 
surrendered, his account shows what he did with it. 

Q. I will ask you, as Exhibit b, to render a statement as to how 
the money represented by mortgage No.3 was paid or accounted for 
to Mr. Powers? 

A..I will do so. 

(). I want you to state in that account what was money and what 
was in the way of claim against the estate. 

A. Naturally I woul I—y. es, sir—balance the interest account. 
Q. Do you know whether the third mortgage nade by Mr. Powers 
re all the property of the minor in Illinois? 
202 . That I could not say. Ido not know the minor’s pos- 
ee 
Y. You do not know whether the minor had any more property 
not included in that third mortgage or not? 

A. I do not. 

(). State whether you, as the representative of the mortgage com- 
pany, had anything to do with a sale or attempted sale of part of 
the estate. @. Who was the purchaser, to whom, where, when, and 
how ? 

(. Well, my recollection is that Cranes, or some one that he rep- 
resented, bought a piece and that C. & A. Price bought another 
piece. 


-~ 


Objected to as immaterial. 


If | remember right, C. & A. Price and Jonathan Clark had a 
claim against the buildings; the amount I forget for the momeut ; 
and it was sugyested to Mr. Powers by Clark and Price that they 
would accept land as part payment of their account and settlement 
of their claim, and Mr. Powers made a deed of some property on 
the north side to Clark & Price to satisfy their indebtedness. If 
that was a sale, why that is all I know of it. 

(). Didn’t you furnish to them a release of these mortgages in the 
property of which he made the deed ? 
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205 A. Perhaps it was a relinquishment rather than an abso- 
lute release. I do not know the nature or character of the 
papers at the moment. 

(). Is not that property so released included in the bill in this 
“ase 7? 

A. Of that I am not quite sure. 

(). Did the mortyeave COMmMpPany procure that sale LO be mage or 
you, as its representative, assist in any way in having the sale 
made ? 

A. No: | do not believe | did 

(). Did the morteage COIMpPany rhiike any re presentations of vuar- 
anty to the purchasers in regard to the title? 

A. Whatever was contained in any relinquishment or release 
would show for itself. 

(). Was there anything else than that release 

A. I do not think so. 

(). [ want you to examine and ascertain whether you did not, as 
agent of the COMpany, rive to this se parties SOC agreement in) ree 


gard to the title to that piece of land which had belonged to the 
minor, and to produce a copy of the same, or tell in your testimony 
what was done in that regard by you or any other agent of the com- 
plainant. 

A. Anything that I can find I will produce. 

(). In your computati n of the amount due on these several 
20-4 mortgages have you compounded the interest—interest on the 
interest ? 

A. No, sir. 

(). You have simply, then, added to the principal the amount of 
the coupons ? 

A. [ have added to the principal the coupons; for instance, May 
Ist, 1S77. I have added interest on that coupon from May 1, 1877, 
to Dee. 1, 1879. 

Q. That is, you have added, then, interest on interest, have you 
not? 

A. No; I have not added interest on interest as it became due. 
[ have added simply the interest from May 1, 1S77, to Dee. 1, 1879. 
If 1 had added the interest due from May 1, 1877, to the next coupon 
due Dee. 1, 1877, and added interest to it, and kept on adding inter- 
est to interest, then I should have been compounding; but 1 do not 
compound. TI take 1t for the full term of default—two years and six 
months. 

Q. I mean by compounding interest—interest on interest. 

A. I have computed interest on interest where it is due—that is, 
from May Ist, 1877, to Dee. 1, 1879; but [have not compounded it. 


Q. That is, you only compounded onece—you compounded only 


once a year ¢ 
A. I do not compound it at all, because it is one term ; if it 
9OD added interest evs ry six mnonths or every quarter I should 
have been compounding. 
Q. First, I will take Exhibit No. 27. The payment due June 1, 


1877, of $4,275 was an interest payment, was it not ? 
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A. That was an interest payment. 

Q. Have you not by that computation charged interest on that 
interest ? 

A. Because it became a part of the principal as soon as unpaid. 

(). You have done so? 

A. That I have; yes, sir. 

Q. Now, the payment that was due June 1, 1878, of $4,275—vou 
have cast interest on that interest, have you not? 

A. In each case. 

(©. In each case where in these statements of interest on the inter- 
est coupons you have cast interest on that interest to Dee. 1, 1879? 

A. Yes, sir; from the due date only. 

(). You say you purchased the tax certificates of 1876? 

A. Yes, sir. | 

Q. From whom did you purchase them”? 

A. D. J. Hubbard. 

(). Had you made an arrangement with Mr. Hubbard before they 
were sold to buy them in for you? 

A. Yes, sir. 

Q. Hle bought them in as your agent ” 

A. He bought them in his own name 

Q. Yes; but for you in fact” 

A. For us. 
206 (). The sale was really to you, then? | 
A. Well, the records show. You want the records probably. 

(). No; IT want what it was in fact. F 

A. No,sir; we hold them and we got them. We paid no penalty 
on them, 

(). Have you those tax certificates ? 

A. I have. 

(). Was not Mr. Powers one of the committee of the mortgage com 
pany at the time these mortgages were made ? 

A. Yes,sir; from the beginning. 

(). And has he been ever since ? 

A. He has. 

(). Was so at the time he was acting as guardian of the estate ? 

A. Yes, sir. 

(). Ife was one of the committee of the complainant in Chicago ? 

A. lle was one of the local committee of the complainant in 
Chicago. 


Redirect examination by Mr. Herrick: 


(). As I understood it, in each of these three statements, num- 
bered respectively 25, 26, and 27, there are three classes of items, 
and only three—first, the principal; second, each of the unpaid in- 
terest coupons; and, third, interest on these unpaid coupons 
207 from the time they became due up to December 1, 1879, the 
date of your computation. Is that correct? 
A. Yes, simple interest; not compound. 
(). For instance, take the third item on No. 25. The previous 
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item is for interest coupons due May 1, 1877, and this item reads 
“To intereston same, 2 years and 7 months, $1,830.94.” That means 
that you have computed the interest from May 1, 1877, up to De- 
cember 1, 1879, and that it amounts to $1,830.94? 

A. Yes; at nine per cent. 

(). And so with all the similar items in these three statements ? 

A. Yes, sir. 

Q. Upon what basis are these three statements—25, 26, and 27— 
made? Upon the basis of gold or currency ? 

Crold : they all re} rresente d gold 

Q. And all the amounts and items in these three statements rep- 
resent gold? 

A. Gold. 
Q. While, as I understand, the amounts and items given in the 
statement No. 2S are currency 

A. Are currency 


; 


Recross-examination by Mr. Le Moyne 


(). When the proposition was made by the mortgage com- 

20S pany to make the last mortgage, as state d, was it then con- 

sidered desirable for the mortgage company Lo have Jonathan 

Clark and C. & A. Price paid the claims which they had against 
the estate ? 

A. It was thought desirable to have all the outstanding claims 
paid. We were advised by counsel representing both parties, both 
the mortg¢age- and the mortgagor, that these claims was v: alid and if 
would he a waste of mone v to contest them, and the best way was 
to eet the estate entirely cleared 1 ip from all these vexatious matters. 

(). Your reason, then, was toavoid having a mechanics’ lien on the 
building on which vou held a mortgage, was it not? 

A. Unquestionably so. 

(). And the claim _— they made was for a lien for work done in 
putting up the building? 

A. Work done and material supplied. 

Q. For the buildings which had been erected sale rr Mr. Spe rry 

A. Yes; I may say there were some claims made against the 
estate at that time, which, I believe, are unsettled to-day, which we 
objected to, and advis 7 the eCSLALC, SO far ius We could. that they were 
matters entirely personal. We wished to avoid anything like liti- 

gation and waste of means and so on, for perhaps we might 
209 spend more in law than the claims would amount to, and 
therefore the policy was to clean up thie estate and leave 
nothing outstanding unpaid. 
And that was your reason for making the proposition LO make 
the third loan ? 


A. Yes. si 


° 
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210 Saturpay, March 6th, 1S8SO—2 o’clock p. m. 


Present: John J. Herrick, solicitor for complainants; John 
V'. Le Moyne, solicitor for defendant. 


ALFRED W. SANSOME. 


Cross-examination continued by Mr. Le Moyne: 


Q. Have you made examination and obtained the exhibits called 
for by defendant’s solicitor ” 

A. Yes; and [ submit the application as Exhibit “C,” being copy 
of a letter addressed to Ogden & Scudder by Isaae N. Arnold, guard- 
ian of the estate of Henry W. Kingsbury, and dated Chicago, April 
12th, 1872; also copy of an extract of a letter from Ogden & Seud- 
der to Samuel 1). Dabeock, New York, dated Chicago, May LOth, 
1S72, upon which the first loan was negotiated. Mr. Arnold having 

resigned his position as guardian, the mortgage was made by 
21] Anson Sperry, his successor, for one hundred and seventy- 

five thousand dollars ($175,000.00) in gold. This was the 
only written application for the first loan, and there was no written 
application for either of the other loans 

(). State what the paper marked Exhibit “A” is. 

A. Exhibit “A” shows the amount of currency paid by the estate 
of Henry W. Kingsbury by Heman G. Powers, guardian, and for 
what consideration and when, and also the amount of gold paid by 
the estate of Henry W. Kingsbury by Heman G. Powers, guardian, 
in payment of interest represented by 

(). What is Exhibit “B?” 

A. Exhibit “B” is a statement of the third mortgage given by 
Heman G. Powers, guardian of the estate of Henry W. Kingsbury, 
its consideration the loan was given to secure, and the date of the 
payments. 

(). Does Exhibit “A” show on the credit side all payments made 
by Powers of any kind, while guardian, to the mortgage company ? 

A. Yes, sir. 

(). The debit side of the account was intended to show how the 
receipts by him were applied by the mortgage company ” 

A. Yes, sir. 

(). So this Exhibit “B” shows not only the payments made 
212. ~—o by him, but the application of the payments? 
A. Yes, sir; on the part of the mortgage company. 

(). I see an item on the debit side, cash paid E. B. McCagg; was 
that attorney's fees ? 

A. That was attorne, 's fees ior advice suggested by (jen’] Law- 
rence. 

(). Was the advice given to you” 

A. It was given to us—yes—in reference to that “theater property.” 

(. Another item of cash paid for serving papers on Mrs. Law- 
rence; what was that for” 

A. Some papers of the estate; I forget what they were 

(). What had you to do with serving papers” 
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A. Well, the estate asked the service of the of the company in 
getting those papers to Mrs. Lawrence. 
Adjourned till Monday, March 8th, 1880, 2 o’clock p. m. 


Monpay, March 8th, 1S8O0—2 o'clock p. m. 


Present: John J. Herrick, Esq., solicitor for complainant ; John 
V. Le Moyne, Esq., solicitor for defendant. 


ALFRED W. SANSOME. 


213  Cross-examination continued by Mr. Le Moyne: 


). In Exhibit “A” there is a debit March 3rd to city comptroller 
for sale certificates; were those certificates on the property included 
in the mortgages which the complainant then held? 

A. They were not only that, but on the Spencer tract and the ad- 
joining property, which was not in the first and second mortgages. 

(). And part of the charge, then, was for advances made by vou 
to take up certificates on property not included in any mortgage of 
the company ? 

A. Yes, sir. 

(). Can you specify what amount was so charged ? 

A. The amount was $2,120.60, with interest up to date. 

(). That was on property which you afterwards. took a mortgage 
on? 

A. Yes, sir. 

(). Had the arrangement then been made by which you expected 
a mortgage on that property ? 

A. No, sir; I think not. 

(). Was it repaid to you out of the third mortgage ” 

A. No, sir; it was repaid on May 16th, 1876, out of the funds of 

the estate. 
214 (). Were the State and county taxes of 1875 paid ; if so, by 
whom * 

A. The State and county taxes were forfeited. 
(). Well, were they afterwards paid ? 
A. They were included in 1874 and paid in 1875. 
(). Is there any charge in this account “A” of those taxes; and, 


} 


a 


} 


if so, where * 

A. It isineluded in No, 1. 

(). Look at the account and point out the item that includes it. 

A. In the charge of September 50th, 1876. 

(). Now look at that item and observe there is no mention of the 
State and county taxes of 1875. 

A. Well, Is74 forfi ited. and 1Sjo—so far as ISio Is coneerned 
and included in that item of account $10,700.75, paid to the ‘city 
comptroller on Mar. 3, 1875. 

(). After examining this account, then, what have you to say 
about the payment of State and county taxes of 1875 by the com- 
plainant? Wasany such account paid ? 

A. I could not say. 


~—?t, 
vy 


a 
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(). Well, there is none appears in this account. 

A. The records will show that. There is nothing in that account, 

but the 1873 State and county taxes must have been paid some- 
where because they do not appear in 1874 and ’5 forfeits. 

215 (). Have you the vouchers received for 1874, 1875, and 
1S76 which will show just what was paid ? 

A. No; no voucher, except the county treasurer’s endorsement 
on draft. 

(). Can you state what property was included in that payment? 

A. Yes. 

(). Did that include any of the property which was not mort- 
gaged to the company ? 

A. The following two pieces of property were included in the 
county treasurer’s statement: The westerly 1067 feet of the south- 
erly 150 feet of block {, assessor’s division of part south of Erie 
street and east of Chicago river; the east half of the northwest quar- 
ter of section 9, 39, 14; the forfeited 1874 taxes, S204.90; 1875 
taxes, $441.72; and also the southerly 160 feet, except the westerly 
106} feet of block U, assessor's division of part south of Erie street 
and east of Chicago river; the same assessor's division. lam not 
quite sure that this isa Spencer tract. If it is, it was not included 
in the first and second mortgages. 

(. Was block 4 included in that payment of taxes charged Sep- 
tember 20th, 1876? 

A. Yes; 1874 forfeited, $955.38 ; 1875 taxes, $1,456.74. 
216 (). What rate of interest is charged in this account for ad- 
vances made by you for taxes ? 

A. Nine per cent. 

(). In all the charges of interest here is the computation through- 
out made at nine per cent? 

A. At nine per cent. 

(). In Exhibit “B” you have charged the estate the first item of 
$44.955.92 ; was that money paid by Powers or retained by you out 
of the estate? 

A. The coupons in default, with interest, as shown by the other 
exhibits, amounted to that sum. 

(Q). And it was retained by you—by the company * 
\. The COuUpPOns were surrendered. 

() In the second item charged, of the Silne date, interest for 
208.35; was that amount retained similarly by the company ” 

A. Coupons representing that amount as belonging to the second 
mortgage were also surrendered. 

(). Instead of the payments of the money * 
The coupons were surrendered. 

(). Yes: on the 15th of December is a charge of $15,000.00: was 


; 


SS 


) ; 
<«* 


+ 
that paid in money or what? 

A. I think it is so stated. Sight draft No. 297 was paid by gold 

draft on the United States Mortgage Company, New York, to 

217 Heman G. Powers, guardian of the estate of Henry W. 

Kingsbury. 
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©. Were these contractors making the claims on the estate urgent 
for payment?” 

A. That I do not know. I was not guardian of the estat 

(). No application was made by you in that regard ” 

A. Frequent complaints were made to us—— 

Q). By Clark & Price” 

A. By the contractors that they could not get their accounts set- 
tled and it was time it should be settled 

(). Was there an agreement made by you in which the mortgage 
company was to release the mortgage indebtedness and to indemuify 
these claims?” 

A. I do net think it was made to me. I think it was made by 
th secretary of the COTO pany. 
‘J tlere? 

A. He was here, and also Mr. Clark saw him in Philadelphia, I 

think, where all the arrangement was made with him 

Sau (J. Was that before the third mMortyvauge was made | 
A. While it was being considered 


Redirect examination by Mr. Herricr 


(). As I understand, Extibit A shows the ditlerent amounts paid 
LO you by lleman (5. Powers iis vruard inp OO: Lie estate of llenry \W 
Kingsbury during his guardianship and the dates ? 

A. Yes, sir. 


; , a ' 
4 \). Your ullention has been culled bouhn item charged it) that iic- 


; count for advances made by you for tax-sales certificates, which vou 
have testified cover property not included in the mortgages you then 
heid - 

A Yes. 

(). | will ask you if that sum or those sums so advaneed by you 
were advanced at the request of the cuardian of the estate ? 

A. Yes. 

\) And were subse quently paid back by him to the mortgage 
COLDpPANLY., Is that correct ? 

A. Yes. 

(). That is why they appear in Exhibit “A? 

A. Yes. 

\) So that those items represent money actually ad vanced—all of 
them—so far as they are advanced by the mortgage company and 

repaid by the cuardian LO Vou 
‘ Za! A. Yes, in oOhe of the exhibits The re are two exhibits 


there. 

QJ. As | understand, one of ‘ait “i sheets, marked exhibit we? 
represents currency paid to you and the other represents gold paid 
to you: 

A. Yes. 

(). As T-understand, Exhibit B shows the manner in which the 
amount of the third mortgage loan was paid by the mortgage com- 
pany to the estate of Henry W. Kingsbury ” 


A. Yes. 
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Q. From whom did you hear this? 
A. General Lawrence, from Mr. Hinckley, from two or 
226 ~—stthrree subordinates of Mr. Hinckley’s. 
Q. And what you know, then, about the management of 
the estate is from those sources” 
A. No, sir; not all of that. I had demonstrations before me in 


reference to the question of taxes and rent-rolls, and so on. 
Q. Well, give your sources of information now. You say that 

very large expenditures were made by the estate. What knowledge 

have you of that fact? | 

A. I have some figures of General Lawrence’s somewhere. 

(). And General Lawrence's statement? 

A. No, sir: but he showed me his tigures 


, 


Si tthe d to-day, is | think: those chairs, and so on. 
You would not know whether they were or not 

| should if I was told so. 

You had nothing to do with it? 

A. Yes, | had something to do with it. People came to me and 

asked why they were not paid 

(). You were applied to for payment? 

A. No, sir; merely they came to me and complained—parties who 

put them in 

(). Are there any other items vou have been conversed with 


*) 


i? i 


A. Yes. sir: these Clark & Price matters. 


224 (). Did they consult with you in regard to them? 
? ’ ’ ’ ! . . 
A Phe wanted to KNOW What chances there were of their 
a” fh Ltin | cil f \ 


‘ ’ ‘ , . ’ . 
(), Was that before the third mortgage was mad: 
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(). Was that before the third mortgage was made” 
. before the third mortgage was nade. 

|. You state that Exhibit A shows all the amounts that were paid 
by Mr. Powers to the mortgage company during his guardianship 
Is there no credits which would properly come in the payments 
made by him from the proceeds of the third mortgage? 

A. There is one credit there, | take it, that came from the pro- 
eeeds of the third mortgage 

Q. Name the date 

A. December 20th, I take it, sir 


YY. Give the amount of if 
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A. $19,906.18. 

(). And that is the whol 
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erty in paying taxes, to pay them or to redeem, if they had been 
sold, and charge the amount as an additional loan upon the prop- 
erty, to draw interest ata stipulated rate. 

(). Was it customary to insert in mortgages and trust deeds given 
at that time covenants authorizing the mortgagee to pay the taxes 
in case of the failure to pay them by the mortgagor, and to make 
the payment a part of the indebtedness secured by the mortgages, 
with a provision as to the rate of interest to be paid on such ad- 
vances 

A. It was usual at that time to insert a clause substantially of the 
character you have named authorizing the mortgagee, in case of de- 
fault on the part of the maker of the note or owner of the property 
1th pars Ing taxes, LO pay them or to redeem, if they had been sold, 
and charge the amount as an additional loan upon the property, to 

draw interest at a stipulated rate. 
230 (). Was it customary to insert a provision as to Insurance 
in such security ? And, if so, state the substance of the pro- 
vision which was in use at that time. 

A. It was customary in framing mortgages and trust deeds at 
that time for loans in the city and vicinity to Insert a covenant on 
the part of the mortgagor or grantor to keep the buildings standing 
upon the ground covered by the mortgage insured for their fair 
insurable value until the loan was paid, and transfer the policy or 
CAUSE the loss, if any, to be made to the mortgage e or trustee forthe 
benefit of the loan, with a provision that in case the mortgagor or 
erantor failed at all times to keep such insurance in existence and 
the policies transferred as | have said, then the mortgagee or trustee 
should have the right to procure such insurance and pay the pre- 
miums, and the premiums so advanced should be a charge upon 
the property, like the principal indebtedness, and should draw 
interest at a stipulated rate until repaid. 

(). Please examine the covenant in the mortgage which I show 
you from Anson Sperry and others to the United States Mortgage 
Company, dated July 10, 1872, as to the payment of taxes and 
advances for that purpose, & state whether that is in the form 

which was generally in use at that date, or substantially. 
od A. | have examined the clause in the mortgage which you 


come, 


present to me in respect to the covenant relating to the pay- 
ment of taxes and the provision authorizing the mortgagee, in case 
of default ofthe mortgagor on that belialf, to pay the taxes or redeem 
the premises from the tax sale, and provide s that the money so ad- 
vanced shall be deemed an additional principal sum of money secured 
bv this mortgage, and be pavable : with interest, inmediate ly, at the 
rate of per cent. per annum from the time of so pray Ing the sume ; 
and these provisions in this mortgage are substantially the same as 
were customary to be used i all loan mortgages or trust deeds given 
to secure loans at about the period when this was made. The con- 
ditions varied in form somewhat, but this is substantially the same. 
They all made any moneys advanced for the purpose of paying taxes 
or redeeming LaXxes by the lender or trustee a charge Upon the prop- 
erty, with such rate of interest as should be stipulated. 
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the petition of Isaac N. Arnold to be appointed guardian, in the 

county court of Cook county, lo he appointed quardian of the estate of 

~ Henry W. Kingsbury, marked “Complainant's Exhibit 42.” 

255 Also an order of the county court appointing Isane N. 

Arnold guardian, and letters testameutary, marked “Com- 
plainants Exhibit 45.” ‘ 

Also an inventory of Isaac N Arnold, cuardian, filed in the 
county court June 10,1872, and an order approving the same, 
marked “Complainant's Exhibit 44." 

Also certitied copy ef the resignation o! [sauc N. Arnold as guard- 
hill, and the ord r of court accepting the same , marked os. ‘omplain- 
ant’s Exhibit 45.” 

Also thre report of eva Lawrence iis euardian of the estat of 
Henry W. Kingsbury, filed in the county court April 2, 1874, 
marked “Complainant's Exhibit 47 


(Juestion by LE Moy VE to Sansome fan you Give statement of 
thre amount of rent rest COUpPOns Ol thie lirst tWo mMortgvauges included 
In the third mortgage? 


A. Iwill. This ts it 


Defendant offers said statement in evidence, marked Exhibit 2 


“P bed lestimony Laks / hefore I] airy iy bishop, Masi. r in (Chance ry 


' , 
Ol erie ( on 4 


SATURDAY. the 30th day of May, A. D. 1885 


Present: Mr. Herrick & Mr. Allen, Mr. Le Moyne. 


Ww. D. Kerroor, a wituess on behalf of the defendant, being 


first duly sworn, was examined in chief by Mr. Le Moyne, and de- 


Post _— and “1Vs ils follows: 


‘4 
A Real estate broker. 


1 ; : : . ° 
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Q. What is your business ? 
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(). How long have you been engage d 
: A. ‘Thirty-three vears. 
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(). Rents were very high at that time, were they ? 

A. Rents were very high, but they went down afterwards. [I 
stated what I believed to be the average rent during the time. 

(). During what time? 

A. Krom then to the present day. [If that had been built quick 
the cost of building could have been made out owt of it in one vear. 

That was done in several cases where buildings were built 
245 ~~ there quick, in such manneras I havein my mind; that dur- 
Ing the first year. 

Mr. Herrick: | also offer in evidence the first report of Heman 
G. Powers and the order approving it, marked “Complainant’s Ex- 
hibit 52;" also second report of said Powers as guardian, filed in 
county court as exhibit = 35. 


Counsel for defendant offers in evidence a list of leases of the 
property in the Kingsbury tract, under which the premises were 
being occupied in 1871-72, and counsel for complainant consents 
that this may be received in place of the leases marked “ Defendants’ 
exhibit .” 

Also final report of Isaac N. Arnold as guardian, filed in county 
eourt as léxhibit No. 46. 

Counsel for defendant also offers in evidenee the charter of the 
United States Mortgage Company, which is hereto attached, marked 
“ Defendant’s Exhibit FL” 


216 Ti himony Taken before [lh nry i’ Pishop, Maste ran Chancery 


ol said (vurt 
SATURDAY, lhe 30th day of May, A. D. 1885. 
Present: Mr. Herrick, Mr. Le Moyne 


Joun VY, Le Moyne,a witness on behalfof the complainant, being 
first duly sworn, was examined in ehief by Mr. Herrick, and de- 
poses and says as follows: 

Complainant offers final report of Isaac N. Arnold as guardian, 
filed in the county court on the — day of ——, as Exhibit No. 46. 


Mr. Ilerrick 

Q. Mr. Le Moyne, have you charge of the property, included in 
the mortgages in controversy In this case, of the defendant, Henry 
W. Kingsbury ” 

A. Yes: under the order of the court. 

(). lias any portion of the propre rty included in the mortgages 
been sold since the bill was filed? 

A. One portion of it has. 

(). What is that ealled, the Spencer tract ? 

A. Ail that part of block 8 of the Kingsbury tract that be- 
longed to Henry W. Kingsbury ; also a strip 50 feet wide on 


OAT 
the west end of blocks 4 and 6 of said tract. 


~~ ‘ 


— 
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Q. What was the amount realized ? 
A. About $220,000. 

(. What is the present gross rental of the property now owned by 
the defendant, Henry W. Kingsbury, and included in the mortgages 
In controversy ” 

A. About $54,000. 

(). ‘Please state the present rental of the improved property, being 
lot 6 and part of lot 5, in block 55, original town. 

A. The gross rental at present is about $54,000—a little over 
£54,000. 

(). Will vou please attach to your deposition a statement of the 
amounts paid for insurance and taxes at the present time on the im- 
proved and also the unimproved property ” 

A. That is for one year ” 

(). Yes. 

A. The last year? 

(). Yes; the annual amount of insurance and taxes. 

A. There is no annual amount for any one year 

(). The last payment made by you for insurance and taxes? Give 
the amount of insurance and taxes for one year. 


A. eh 
Signature waived. 
Adjourned to Monday, June Ist, {45 a. m 


245 The witness, Jno. V. 1 Moy He, produces statement show- 

ing that the present annual premium for insurance is about 
$2,700 ; that the present annual taxes upon the entire estate are 
about $6,650. 7 


Ques. to Mr. Le Moyne by Mr. Atuen: State whether the pay- 
ment of $89.69S.41, shown in Mr. Bradlev’s statement to have been 
paid to the U.S. Mortgage Co’y or to Mr. Dexter, for the company, 
was not paid by order of Judge Drummond 

Answer. I| believe it was 


a4) Testimony Taken hefore al Th i” Pishop, Master mn Chancery 
of said (‘nv 


Ty | SDAY. j + éf'ti vil day ot June. A. 2D. LSSS 
Present: Mr. Herrick, Mr. Le Movne 


(;EORGE W., PL iGGINSON, A WIthess on behalf of the complainant, 
being first duly sworn, was examined in chief by Mr. Herrick, by 
Mr Llerrick. and deposes and Sel \ 5S @s follows 


GeorGce W. Hiaoatnsox. a witness ealled on behalf of the com- 
plainant, having been duly sworn, was examined by Mr. ALLEN, and 
testified as follows: 


(). State your name, residence, and occupation. 

A. George W. Higginson ; residence, Elmhurst; Iam engaged in 
the real estate business in Chicago 

15—i00 
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(). How long have you been engaged in that business in Chicago ? 
‘Twenty-two years. 
(). Are you familiar with real estate and were you in 1871 and 
1872, in the vicinity of corner of Clark & Randolph Sts? 
A. Yes, sir. 
(). Do you know the property called the Kingsbury property, be- 
ing SO feet front on Randolph St., running north toan alle oY, 
250 and 41,5, feet adjoining the alley on ¢ ‘lark St., and running 
back lo the S0-feet strip ? 
A. I know generally what is ealled the Kingsbury property. 
Q. You are familiar with that property ” 


A. Yes, sir. 
Q. Will noe state whether that property—— 
A. Yes, sir 


Q. Will you state whether that property—the ground—could have 
been leased subsequent to the fire of IST1 for a term of twe ‘lye years, 
the lease to contain no covenants with reference to the pureh: ise of 
the buildings at the end of the term by the lessor: in other words, 
the bul ling to be removed at the end of the term or become the 
property of the lessor? And state what you would consider the 
rental value at which such a lease could be made. 

A. For a term of twelve years without any extension 

(). Without any extension ? 

A. I should think 6 per cent. on the valuation of $500 a foot 
front and taxes would be a fair estimate of the rental nalaes 

Q. Would you consider $500 to be the full value of the property ? 

A. No, sil 

Then you would not consider the property would rent for 6 
per cent. upon its full value on such terms as I have stated ? 

2.) ] A. Not to terminate at the end of twelve vears 
(). Do vou know of any leases having been made of the 

kind I have deseribed during the vears 1871 and 1872? 

A. I don’t reeollect any. 

Q. What kind of buildings, in your opinion, would have been 
erected upon the property on such a lease to rent at the terms you 


a 


have suggested ? 

A. I would naturally suppose a cheap class of buildings would be 
put up on the premises. | 

(). What effect, if any, do you think such a class of buildings 
would have upon the property itself”? 

A. it would have an unfavorable influence for the time being, I 
think. 

Cross-examination by Mr. Le Moyne: 

Q. What was the value of the property at that time—in 1871 and 
IS72 2? 

A. I should estimate it about SS50 a foot. 

(). llow dee pr 

A. I should estimate a lot worth about $850 on Randolph St. of 
125 or 130 feet deep, or a lot on Clark St. about SO feet deep. | sold 
a lot on Lake St., in 1872 I think it was, at S850 a foot. 


ba 


re 
‘ 


a ae 


ANSON SPERRY ET AL. 99 
202 (). Suppose the lot on Randolph St. was 180 feet deep to 


the alley, would that add to your estimate ? 


A. Yes, sir; | should think it was worth more then. 

Q. Do you know what stores rented for in that neighborhood in 
1871 and 1872, when they were first built? 

A. I could not tell you. 

(). | mean the next year or two after the fire. 

A. No, sir; I could not tell you. We never did anything of any 
consequence in the way of renting; hardly had a thing to rent. 

(). Do you know what rents were on either of these fronts? 

A. No; sir; Ido not, except my general idea in regard to the 
value of rents in that part of the town. 

(. You have no knowledge as to what stores in that vicinity 
rented for during those years, have vou” 

A. No special knowledge. 

(). Your estimate as to what could be obtained for the land is not 
based upon any knowledge as to what the building would rent for 
when erected ? 

A, I’xcept that it would be in inverse ratio to the value. The 
value of the land is an indication to me; what the land ts sold at 

would bean indication to meofwhat the ground rent would be. 
200 (). That is your only knowl dge on the subject t 
A. That is my only knowledge on the subject. 


Signature waived. 


204 lestimony Taken before Henry W Bishop, Master in Chane ry 
of said ( ourt 


‘v ESDAY, thi nd day of June. A. D. ISS. 


Present: Mr. llerrick, \r. Le \Mlovne 


hrepertck A, Braca, a witness on behalf of the complainant, 


being first duly sworn, was examined in chief by Mr. ALLEN, and 
desposes and says as follows: 


(). State your name, residence, and occupation. 
A. Frederick A. Drage : Chicago real estate. 
(). How long have you been engaged in such business in Chicago ‘ 
A. I have been a resident of Chicago about thirty-five years, and 
engaged in real estate most of the time. 
(). Are you familiar with the values of property subsequent to the 
fire of 1871, in the vicinity of the corner of Clark & Randolph Str’s, 
and of the rental value generally of business property ? 
A. Yes, sir. 
Q. Are you familiar with the eround known as the Kings- 
20 bury property, being 50 feet front on Randolph St., running 
back to an alley, and 41,°,; fect adjoining the alley, fronting 

on Clark St.? 

A. Yes, sir. 

Q. What, in your opinion, could’a lease of that property have 


} 
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| fire of IS71—in that year or in 
the lease to contain no covenants tor the 
ne of the termin—that 


the lessor at the « 


| ’ ; 
purchase of the oul dit irs DV i 
io ro eh Bt ee be removed at the end of twelve vears ? 
if PIS], the DuLlldings to mM emoved at the end of twelve yveurs 
‘ os 5 | ; | | ‘ ; . . 
A. It eould not have been leased at all On these Lerms. 
. 2 Dy Voll | Ow Ol eLii\ le: al* ving Deel) mie qr) sueh terms. 
\" ' 2 : le ¢] 
A. NO, sif: i Kk y that the property on which now stands the 
| at either 


wholesale house of Marshall, Field & Company was otfered 

‘ >] ‘ , } - | |} : i " | > 

oor 5+ per cent. valuation, on a low valuation, fora iOng period Ol 
1 | had leased it—had parties who were nego- 
. i } 1 , 


time, and I supposed 
kdilnYes Oh it 


Liating for money to erect DUI! 


(I eCcLed to it respons ( 
i 


’ 4 ; 
. BE 


. ie & C7,» ? ’ : ys , « .% : >» ’ sy : ’ 
\ir. A “LEN lave vou mad ah UU LLALLIOI) Us LO Lilt LtGLOUTLL 
I , ’ ‘ } ; 
i Paves VU! Virien horectosu Le ~ ure suuYy 


Lb. SUC! computations, and 


the amount of payment 

A. L attach such statements, marked (‘omplaimmants exhibit 30 

(J. Please state how vou have made your computation. 

\. Bv taking each coupon as it became due and extended interest 
on the same to June 1, [S55, at the rate of 6 per cent., and interest 
from the due date of the last coupon. from Mav 1, 1SS2. to June 1, 
lsSo, on S175,000 at 9 per cent., and the same in case of each mort- 
age, bie Gabe a 1 acu Lil Deriti Prbi clillerent Lita diute ol 
maturity of each principal sum its shown on the statement. Thi 
statement of cash eredits shows ea suvinent with Interest credited 
at the rate of 6 per cent. on the t of such payment to June | 


ISSS. 


sienature walved 


DD. W. Mitrenecre,a witness on behalf of the defendant-, being first 
| Mr. Le Moyse, and deposes 
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sy ix ‘ -_ ‘ , OJ PVV1I) 
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A. For twenty years past 
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(). Have you had charge of any property at the corner of Clark 
and Randolph streets, in this city? 

A. I did for a number of years—from 1575 up to 1580 

(). You had charge of what was known as the Ashland block ” 

A. Ye 

(). Do vou know two pieces of land on which the Kingsbury block 
and Musical Hall building are situated, being SO feet front on Ran- 


: dolph St. through to the alley, and 41,5, feet on Clark St.? 
A. Yes. 
a 258 (). It is immediately adjoining Ashland block, is it not? 
A. Yes. 

(). Is not that property situated in a vi ry central part of the cily 

of Chicago ? 

A. It is considered a central point 

Q. Are you acquainted with the rental value of buildings in that 

neighborhood during the years immediately following the tire? 

A. I rented the Ashland-block stores and offices, and was ac- 
| quainted with the values at that tim 
| (). If a building bad been put on there shortly after the fire—a 

two-story building, with stores below, twenty feet wide, and olfices 
above—what would those stores have rented for at that time ” 

A. That depended very much on the character and style and the 
way it was putup. A reasonably well finished store would have 
rented, | should judge, at $2,000 apiece. I rented one right adjoin- 

« Ing it 
s (). Which front? 

\. Randolph-street .ront. 

(). What would t' e stores on Clark St. have rented for? 

A. I should thir « they would rent for $5,000, 

(). What would the offices over those buildings have rented for 

along about that time’ 
950) A. That would depend altogether on how they they were 
titted up. 

(). Suppose they were fitted up ID suit-s of two or three oflices 

together, the building being a cheap on 

A. I can imagine that offices put up that way, with suit-s of two 

or three rooms fronting the front, the two fronting back would rent 
for S50 a month for the two, both front and back; you might get 
SOU for the front and $20 for the back, or something of that sort 

— (). kor two rooms? 

\, A. Yes, sir. 

f Cross-examination by Mr. ALLEN 

(2. When did you make this lease of the $2,000 store 

A. Commencing May 1, 1875 

(). In the Ashland block ” 

A. Yes, sir. 

(). What character of building is tha 

Pi A. Itis supposed to be a first-class building. 

Q. low high? 
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©. Was not there in the next two years after the fire a great de- 
mand for places of business in the neighborhood of this very prop- 
262 A. Up to the panic of 1875) « was capable of be- 
ing rented down in the center « \ 
(). When you speak of the center of th you mi the neigh 
ood of this property? 
’ A. Yes: or anywhere on State stre entral streets 
\Ir \TITEN Mit sooner a Dullding trie ced ifte the tire 
the bet t would rent, would itt 
\ i) =) 
{) f oO sav. the fit OCCT eT er, ISal i building 
cenit lin November would be 1 CK han a building 
mt need the following Ju t 
1. I think so 
Sionature waived 
ty STATE oF ILLINOTs, | 
( ‘nol founty. | 
he it remembered that on the fifth day of July, A. D. 1872, the 
Same ber one of the days of thr miyvy term \ I) 1872, of the 
eounty eourt of (‘ook COUNTS pres met tl L. lfonorabl Mertin 
\I i Wallace, redone Timothy \I brad £ heril (;corge \V. 
- ' ea ) pat : 
Wheeler, clerk pro tem. —the following, among other, proceedings 
were by and before satd eourt had and « red of record, to wit 
In the Matter of the Estate of IIenny W. Kinaspury, a Minor 
\nd now comes Anson Sperry, a resident ol this county, and pre 
sents and files his petition, duly ve praving that he may be 
Lp} rited euardian of the estate of thr tel lenny \\ Kingsbury, 
and a lar) rigs this written eonsent of NI) Vil Lawrenee. thr mother 
of said minor. to lyis cLpOPOOUED EDD mia rel 1] irdian: ana it Appear: 
ine to the court that said minor has now no legal guardian of his 
estate that he has prope riv. COPSISLIN if real estate in this county, 
the value of whieh does not exeeed three hundred thousand dollars, 
and that the said Anson Sperry compete nit person to be 
* 24 appornted aseuardian of said estat on motion, ib I ordered 
that the said Anson Sperry be apponu ted guardian of the estate 
f ofthe said Henry W. Kingsbury up ny his bound as such guard 
| inoin the penal sum of six hundred thousand dollars, with good 
ind sufficient surety. conditioned | iw directs. Whereupon 
ud Anson Sperry presents hits said b dulv executed, with J. ¥ 
Secammon, Albert G. Lawrenee, & kt eC, Lang as his sureties 
which bond is examined and approved the eourt, and it Is or- 
; dered that letters of guardianship of ¢ estate of said minor be 
ssued aceording|\ 
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of said county, 


vy eourt of said county. on the fifth 


ruardian of the estate of Llenry 
the 16th dav of December, A. D. 
. a 


ereas you have edmplied 
‘wo 


lars, which 


—y 


real estate of 
aru Sila by its orders direct: 

Ss wual Anshnin to said court for 
the date hereof, and every 


red by order of said court; to put 
+ } , 

r upon s ritv to be approved 

‘ al ] , 7 } ‘ . > oe . wer 

t » 7 ' = it riay' requires ‘*) it 


. x . 
, ; ; . : . } . 
< pro tem. of ‘said court. and the 
" . - =. ee - . fr 
said county, this fhith adayv oi 
> P ’ ° ’ + 
GkO. W. WHEELER, 
f , a rt fom 
th 
mroiat court o| Cook county, in 
’ 4} 4 | . . * , ’ 
‘ ree cy is a true 
OUuUnLY court OT Sa ( OOK county, 
+ - > . yy 
irt on the oth dav of July, 
erry guardian ol] Lhe estete ol 
; | ] , - , , . , 
1 Oo] Uli iéetters of wuardia iISsvip 
, . 
. . O} \\ iif i] as) , re its irom Lhe 
’ ? 
' ‘ Ses get 7 ste . | . 
ind | further certifv that I am , 
> : } > he } sh 
bie probate recoras vaAnad Hies ol 
. 
. . . 
¢ > ? ’ ‘ } } ‘ 
o set mv hand and aftixed the 
: ’ 4 | . : ™- . 
ct Ll the CILY OF UL hicago, ll 
4 <_ i] — 
APTI \ |) ic ’ 
SET . MANCHETT 
: Il I] 2 ‘ \( 4 . 
? ’ ’ " 
d / ot the Prohat ( ‘ourt. 
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STATE OF ILLINOTs, | 
. + » ~ SS 
County of Cook, | 


[, Joshua C. Knickerbocker, probate judge of Cook county and 
sole presiding judge of the probate court of Cook county, in the 
state of Illinois, do hereby certify that Seth Oe Hanchett, Ksq., 
whose name is subscribed to the foregoing certificate of attestation, 
now is and was al the timeof signing and sealing the Sune the clerk 
of the probate court of Cook county aforesaid and keeper of the 
records and seal thereof, duly elects d and qualified to office, and 
that full faith and credit are and of right ought to be given to all 
his oflicial aets as such in all courts of record and elsewhere, and 
that his said attestation is in due form of law and by the proper 
an 


Oricer, 


Given under my hand and seal, at Chicago, in said Cook county, 
this eighteenth day of April, A. DD. 1879 
JOSHUA C. KNICKERBOCKER, [SEAL. | 
Probate / lene ni nok County. ed llinors 


9G8 STATE OF ILLINOIS, } 


f nol County, } 


’ x 


In County Court, Cook County. July Term, A. D. 1872 


To the Honorable M. R. M. Wallace, udge of said court: 

The petition of Anson Sperry, the guardian appointed by this 
court of the estate of llenry W. Kingsbury, ah infant, shows unto 
your honor that the land and real estate belonging to the said estate 
is subject to large encumbrances by mortgages to secure indebtedness 
to the amount of about seventy erent wl ousand tive hundred dol- 
lars,and that the same is due upon several mortgages, as the same 
are more particularly stated in the schedule thereof attached hereto, 
Inarked lexhibit a. °% to which reference ts here by made, and which 
is praved to be taken asa part ol this petition. 

And your petitioner further shows that several of the said mort- 
gages are due and payable, and that the holders thereof are demand- 
Ptage poeayerae nt ol the indebtedness secured thereby ; that the remain- 
der of the morteuges Upon snid estate will soon mature, and that 
the hold rs thereat ure ready and Wilt vr. as your petitioner Is In- 

formed and believes, to accept payment of the amount of the 
260 indebtedness secured thereby and to assign or cancel the said 

mortgages and the said ine ttedness; and your petitioner 
further shows that Upon allof the said mortgages there are consid- 
erable accumulations of interest which is due and unpaid and the 
payment of which is demanded by thi holders of said mortgages. 
Your petitioner further shows that a portion of the real estate be- 
longing to the estate of said infant consists of lot number six (6) and 
a part of lot number five (5), in block number thirty-five (55), in the 
original town of Chieago, and reference is made to the inventory In 
this estate for a more full and particular description of said prem- 
ses; that the buildings formerly situated on said premises were de- 
stroyed in the fire which occurred on or about the ninth (9th) day 
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1e said premises constitute a very large 
| roductive value, are 


he said destrue- 
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ceedings were had in such cause and in the cross-causes that it was 
decreed that the said Jane C. Kingsbury was entitled to dower 
in said premises, and by reason ti reof was entitled to 
Ziz one-third of the net rents and profits — the same. 
That the said Eva Lawrence was entitled to dower in two- 
thirds (>| said DPPCTIISCS, and by reason thereo!l was ntitled lo LWo- 
ninths of the net income of said premises, and that the said Henry 
W. Kingsbury was entitled to the residue of the net income of said 
premises; all of which will more fully appear from a cerufied copy 
of said decree filed in this court, & to which reference 1s hereby 
made, and just arrangements should be made with each of said 
dowries by which they shall have their proper and just proportion 
onn, or of the interest thereon, unless their 
respective dowers be sooner Spec fically fixed and assigned out of 
rents ind pore its, or by metes W boul ds, or otherwise. 
Your petitioner prays, therefore, that be may be empowered & 
directed DY this court to negotiat and make for the said estute, for 


the uses and purposes above stated, a toun for a sum of money not 
exceeding | alt thr sum of two hundred thousand ($200,000) dollars, 

’ ’ | ° . . > , ° 
and to pay usual and reasonable commissions & brokerage therefor, 


upon such terms and for such time as shall be approved by 


275 ~~ this court and allowed by law, in accordance with and in pur- 
. 

suance of the statute in such case made and provided, and 

hat the following-deseribed land and premises may be mortgaged 


{ 

by vour petitioner, as the guardian of the said estate, to secure said 
loan. The following premises are proposed to be mortgaged as afore- 
said, to W it 

The north forty-one and six-tenths (41,°,) feet of lot five (5) and 
all of lot six (6), in bloek thirty-five (55), 1n the original town of 


Chicago; also that piece and parcel of the east half ()) of the north- 
west quarter (1) of section nine (9), in tewnship thirty-nine (389) 
north, of range fourteen (14) east, of the Srd principal meridian, in- 
cluded in the following-deseribed boundaries, to wit: Commencing 


oad 


ie los k line (7) thy, CNst side of the north branch ofthe 
oht(178) feet northwest of 


the port of intersection Of the north side ot Kinzie street with said 


ata porn on 1 


+] ’ ’ i 
Chicago river one hundred and seventy-« 


" : . ; 4} j | : ] ] ; 
(TOCK Llhe, TUN! ne rnence noriiiwes i rie’ said dow n iihe two hun- 


agreed and seventv-one W three-tenths (2, | } feel thene northeast 


| ? ’ thy nil ,? I ,” line t ar ny } . : thy “eQciryv “al | 
aionyer Live SOULE OUuUnCGArV ithe OF Lt piece Fecehuy assighed lo 
’ ’ , 1 “hy I P | — . . 
\Irs Creneral Ducknel to tin west side ol Kinesbury street: 
yi ) hea waal | ef Ki ar 
2i4 thence southeast along the west side ol AIngsbury street two 
- ] ; 4] por «é : 
hundred and sixty-five and six-tenths (265,°,) feet; thence in 
’ ’ Fes oa él , ' ’ ? + sf ri? ' ' ‘ | i } 
L straight e southwesterly to ft beginning; Atso ali that 
' | ¢ . 
portion And parcel Of s 1 ust ithe northwest quarter (/) ol 
& ; 
° ‘4 : ‘ " ios a. ooh « . ~ : . ; e 4 . € . 
section nine ¢.t i) LOWLSiIp thir / north, of rang murteen 
’ ’ , . , , , ' '% 

14) east, of the third Prinecipar tneriadiat Inciuded In the following: 
deseribed boOUndaArIes, to Wil Commencng at a point on the east 
. ' ,* , 

’ " . . ° " ‘ ; : _ *% p<) P , ; ‘ ; . ~ 

Ine oO said quartel section. at the ce f O i] ia street, and thenes 


running west along the center olf Indiana street to the center of 
Kingsbury Street Lrrerice soutienster \ PLiGaT Te eat q*f nter of NIngs- 


’ 


bury Sireet toa point 77 the center ilhe Ol [illinois street to the east 
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line of the said northwest quarter section, and thence north along 
the east line of said northwest quarter section to the place of begin- 
ning, together with all ana singular the tenements, hereditaments, 
and appurtenances thereunto belonging or in anywis appertaining, 
and the reversion and reversions, rem under and re mainders, rents, 
Issues, and protits Lhereol, 
A NSON SPERRY, (Juardian 


240 STratre OF ILLINOIs, 


Cool. County. ( ili Ol Chicago j 
‘ ‘ , + ’ 41 ) ’ 4 
Anson Sp rry, being tirst duly sworn, doth ae pose and say that he 
— } ‘ne 
has rena the ‘bovVe 
his information cil) 


lon) and that thr ‘Aime is true to the. best Ol 
ANSON SPERRY. 


county court state of Henry W 


endorsed on back (ook 
or a loan of S175,.000 In cvold 


Kingsbury, a minor. Application 
iled July D, Isi2 (100 \WV W heeler. Cle rk pro tem. 


STATE OF ILLINOIS, | 


’ ; . 
Cook County, } 


be it remem bered that on the tifth day Ol July, \ 1). si 2, the 
Same being one of the day s ot the uly term, 1572, of the county 
eourt of Cook COULLY “pres a tha reat [lonorable Martin lR NI. W al- 
lace, judge; Timothy M. Bradley, sheriff; Geo. W. Wheeler, clerk, 
pro tem—the following, among other, proceedings were by 

2716 and before said court had and entered of r cord. to wit 
In the Matter of the Guardianship of Ilexnry W. Kixaspury, a 


Minor. 


Now, upon reading the petit 
: gee ! | Beer wr 
cuardian of the estate of minor, Ilenry W. Kingsbury, the court being 
; : - ] ; ] ! . ; } i ] , 
sutheientis QdViIscd 11) tie prenpises, It is orders | thst the praver of 


i ae ) he. 
said petition be abiowed, and that the suid guardian be authorized and 
Mnoer a joan Not 


j 


CI Powe I d tO mike Tn 
| dollars (S200.000). as 


. 7 ’ ’ ‘ 
exceeding the sum of two hundred thousane 
*% . ] y . — ' ; yet >} ‘y)) ' | rae 1? 1? I ? | nm 
prayea OF Th SAIC PevibIOn, ANG LO pay Usual ANd reasonabie Com- 
Missions or broKerage, Not excecdln In any case two and one-half 
pel centuin OF Lhe amount of suld lontdoana in Wiledi airy loan shall 


be negotiated DV Salad Puardian th pursuance of this order he report 
! } : ’ ry ye ; } } 1 4] . 
Lobe same and the securities proposed to be executed Liicrelor aud bis 


} 
i 
Lransactions hereunder LO this court 


STATE OF ILLINOIS, ) 


Cnol- (av NLP j 
’ . T + ’ a ; 4] 7 e : 
# Seth | Hlanchett, clerk Ol Ubit probate court ot (‘ook 
6p" “7 . * ’ ; ¢ «y oy? . a aaa j | . 2 oy ‘ " 
Pig county, in the State aforesaid, do hereby ceruily that the fore- 


going Is a true and correct copy of a certain petition of Anson 
Sperry, as guardian of the estate of Henry W. Kingsbury, a minor, 


ANSON SPERRY ET AL. 109 


which was filed in the county court of Cook county, Illinois, on the 
fifth day ol} July, A. 1). 1872. and of the order ol said court made 
and entered of record thereon; all of which dp peakrs from the ree- 
ords and files of my office; and | further certify that Lam by law 
the custodian of all the probate records and files of said county 
court. 

In witness whereof I have hereunto set ny hand and 
ro attixed the seal of said prob ite court, al ny otlice, 1m the 
city of Chicago, in said county, this twentieth day of August, 
A. D. 1879. 

SETH F. HANCHETDT, 


Cl + of tha Probat Court. 


27S STATE OF ILELINOTS. | 
(‘nol (lounty. } 


be it remembered that on the 6th dav of August. A. D. 1872. the 
he county 


— 


samme being one of the davs of thi L\ugust term, 1872, of 
court of Cook county—present thereat Llonoravle Martin Kt. M 
Wallace, judge : Timothy M. Bradley sheriff: Geo. W Wheels Se 
clerk pre lem.—the follow blige, addonYg othe pro eedings Were Dy and 
be fore said court had and enter dof ree rd, to wit: 


In the Matter of the Estate of Ilenry W. Kinaspury. a Minor, ss. 


And now comes Anson Sperry, guardian of the estate of said Henry 
W. Kingsbury, and in open court submits to the inspection of the 
court a mortgage made and executed bv him as such euardian Lo 
the United States Mortgage Company of New York, bearing date 
July LOth. A. an Is72. and recith r that it is rivell to secure Chie 
payment of his bond ius ruardian, Ocitm a nal sum of three hun- 


, . 7. ; : ] 
dred W tity thousand dollars, pearing even date with said mort- 


. ° ' ® ? 
cage, conditioned for the payment of the sum of one hundred 
> hes . — . r . . ae See seens } 901 
Zi and seventy-five thousand dollars in gold coin of the United 


| | +) 


States of America, on Line = iSt day | May, A ) Loo’ 


- 


with 


Interest thereon at the rate of nine per centum per annum, pavable 


tPF o2 i } ft } | } , | , 
SCTUI-ADIIUALIV, Ill LIKe wold Col, anaG which Salad DOnadsS Ale mort- 
ay ‘ > i Sa . } j A ) " of . ; ° 7 » « 
mace are @vivell ior a ioan of nhione\ } | wuardian tor the use and 
: ] : a + " ; \ 4 " ’ . ’ : 
benent OF said minors estate, and to Improve a part thereot, and 


‘hial ' | ™ ¢ +} , aston Pues , : . 
Which said hOut) Gas been a@uLnorized vO be Ade VY a PpPeViods orde! 


of this court: and it appearing tothe court from an inspection ol 
said mortgage that the same is made 1 due accordance with said 
order, and that said mortgage is ma n proper and legal form and 
with a JUSL Ie card to the rights yf said minor, and that th property 
charged by said mortgage is part of said minor's estate, It is ordered 
that said mortgage and the action of said guardian therein be con- 
firmed and approved. 
STATE OF ILLINOIS, | 

( Ook f ountis. } 

[, Seth IF. Hanchett, clerk of the p: ite court of Cook county, 


11) the State aforesaid. do hereby cert that thie fore roiling is a true 
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Or) the centre line of [llinots street ext nded : thence east along the 
centre of Illinois — to the east line of the said northwest quarter 
section. and thenee north along the east line of said northwest quar- 


ss 


tery wereet bendy toy thre piace of bewinnin: 
bourth All that portion and par | of iz ist half of said north- 


rearre? fieyty DET lin tl | Weak T ribyect bt nmndaries 
Ptah if SE’C"LiCvti Litt tte iT) il i sf ati ' iti ctil . 
‘ , ‘ | i} - ; ; » Fae aoe ty . or " | 
io W (om mencihg on the norcth ine of ix “bury street ata poln 

’ ’ ; ’ ’ 
one hundred (100) feet west from the cot roof Kinzie and IN. Ings- 
] , ; ; : | , 1 | 
Cpt e Spe? ruin thence ho \ na imine puraii 

j ' ’ : 
wii ctey ) ray Bat eet ty) . ‘ » braneh al rive { hy 
. " 1 
one hundred and _ fit thence west on line 
4 } } } 
j 1] north line of ly | the said dock tine ol 
} ‘ | 
: ’ : i i? vers . pit vost} i ris srvé ptnt) 
’ } 
fit 1th) Tergt fey Thee ’ } ' ly ? ; etree 
3 

(>! 1} rth bine a) ly | Lie piace oO} veer yy) 


‘ } } | | ] ses 
é Lreer a | thy Tr)! his of thr | \ \\ I wspury ana 
+ . ; ; . 
\] i hy bucknel lving sont! | north, Tne OF Line said 
’ ‘| ] ’ ‘ . i} ‘% a | j 
Tract 1! / — Poeil OTA cies ritpera) ¢ » tive verse terre » DDK 
, , | : , ] 
(| moriver and west of the easteriy | Sflcl Lract ¢ fended to 
Tiye® ¢ ree oy I. } } 2froegft 
4 , } j } } | | . 
} MI Lil that portion and pares east half of said. north 
| j : | ; | } | . . 
weet «atrirter sect on melded iy thie | eribed boundaries 
: ' st _ : : : Me ; : " 
, , 
te) ’ ( conn? ii is rhe ey?) riage doe! + ‘ ’ i +1 : gy! eaic 
| ] ] Pst? | i ; ‘ ’ i : ’ " 
} a sy? 1}! ' ‘ | ) i] 1 i | ; ley \ ; ry) | 7 nferees 
. " } - P 
tion of Sald lon K Hine Witt the nor I sfree ma rut) 
. | alle ad trae handred and 
ritrier Elie pryes nortiwester Biss (| a4) ay ren rer re fa Tit 
" ’ , ~ - ; , : 
rye-fenthys (Mb) leet thence nor } Pon nomeon th West 
? ‘ . } .o ™ 
line of. Kingsbury street three bundr hed SeVently-live ied) feet 


from the southwest corner o IK rytit ind indiana streets ; 
thence southeasterly alone the west f KkKinesburv street four 


rt Peet's } Th even (407) fe + ’ ‘i ’ ! } itt} parall | 
’ } | i , } } 
with the north line of Kinzie street to tl place of beginning 
} 11 : ; } ) ‘ 
Lore ear rrhte of san ae \ | raApytp? ena \ r \ pti 
\ , i . i ' ’ ‘ ' ' t : ‘ 
; . } ‘ 1 ye : 
Phe? \ if ' tye Wwe we thre rapier) c\ mei pil i} rif ‘>i rive tei iT at os pratt . 


acraph described extended to the west line of said river and to the 
cer} tr (>| Kanesbury street 

Sixth. All that portion and parcel of said east half of said north 
weet quarter section mIneluded tn the followine-cdese ribed boundaries, 
fer Wl fo ommens Ine rt} thr dor k line of bid enst bank of sald river 


iweo brpredreod fil | thirty cybive ("> 1 Teree? 7 et hy wry steriy Preern) this rryie? 


, ’ , } 
Sowetion cyt thas north lhrye cyt Prycl tae ts gst with) said iene rine and 
| | i} ; ' ' 
running thence along said a ne northwesterly to the 
, : ’ ; 
234 north boundary of the track least half of said north 
, : ; : ; 
Wea) qiiarcer ay Leeroy ‘} i »7 : ' Tey te (| lete | ' Ween) 
} , , ’ : " ’ } : 
bial iar nry \W Kingsbury and Mary K. Buekner wht l strikes the 
} ' } 2% } ‘| ! bys | 
caid dock line at right angles in the manner shown by the map at- 
’ | 
eit hioyl to said COMMIVISSIOneEgTS repori ‘ ei, rts ’ es rortlve mMSreriy 
: ’ . , ’ , 
and east along -said northern boundary to the west line of Kings 


thenes eonthens tert bie? ' \Wo 
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bury street three hundred & forty-three (343) feet, and thence 
southwesterly in a direct line to the place of beginning. 

And all the rights of said Henry W. Kingsbury and Mary k. 
Buckner lying north of the south line of the track of land in this 
paragraph described extended to the centre of Kingsbury street and 
to the west bank of said river. 

Which said premises I find subject to the following incumbrances, 
to wit: 

lirst. On the west fifty feet of lot six (6), In block thirty-fve (39), 
in the original town ot ¢ ‘hiecago, allotte d to said Ilenry W. Kingsbury, 
a deed of trust dated August Ist, 1855, to James Clapp to secure the 
payment of ten thousand dollars to John N. A. Griswold, which has 
been assigned to Thomas Swan, and such indenture draws interest 
al the rite of eleht per Cont. per abhrui¢i, and the prineipal Was due 
on the first day of August last, and the said Ilenry W. Kingsbury is 
to pay the whole sum due thereon. 

Second. On lot six aforesaid, allotted tosaid Henry W. Kingsbury, 
a mortgage dated Noy. 15th, L550, to Joseph ¥ Taylor to secure the 
payment of a promissory note for ten thousand dollars to him, 
which has been assigned to Albert G. Lawrence, and by him to Ed- 
ward Il. Haddock, and that such debt draws interest at the rate of 

elolit per cent per annum, and is to become due ona no- 
285 tice of six months, and the said Henry W. Kingsbury is to 
pay the whole sum due thereon. 

Third. On lot six (6) aforesaid, allotted to said Henry W. Kings- 
bury, a mortgage dated September 15th, 1860, to Fanny W. Bishop 
to secure a bond for the payment ef thirty thousand —, which 
has been assiyned to Mary Lt. Burnside, wife of Ambrose EK. Burn- 
side, and said sum, with the aecrued interest, bas since been settled 
at thirty-eight thousand dollars, and to draw seven per cent. interest, 
and the principal becomes due Septem be er 30, LS7 2, and the said 
Henry W. Kingsbury is to pay the whole amount due thereon. 

Fourth. On the dock property on the north branch of the Chicago 


river, tiear the northeast end ot the track, Ol} the east half of the 


northwest quarter of section 9 aforesaid, to be divided between said 
Henry W. Kingsbury and Mary Kk. Buckner, being one hundred 


feet on the river and seventy feet on Kingsbury street, allotted to 


Henry W. Kingsbury, a mortgage dated April 5th, 1856, to John B 
Tolman to secure payment of five thousand dollars to him, which 
indebtedness and mortgage has been assigned Lo George William 
Brown and Frederick W. Brown, trustees, and the indebtedness 
draws Interest at the rate of cight per cent. per annum, and becomes 
due July S31. S72. and the said HH nry \V Kingsbury is to pay the 
whole amount due thereon. 
hifth. On the east seve nty-five feet of the block between Ontario 
and Olio streets, a part of the east half of the northwest quarter of 
section ! aforesaid, as shown by the map attached to said commis- 
sioners’ report, allotted to said Henry W. Kingsbury, a mortgage 
dated July Ist, 1860, to A. P. Hill to seeure to him the pay- 
256 ment of seven thousand dollars, according toa bond deseribed 
therein, which now belongs to Kittie G. Forsythe, is due and 
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draws interest at the rate of eight per cent., and the said Henry W. 
Kingsbury is to pay the whole sum due thereon. 

Sixth. On a part of said east half of said northwest quarter of sec- 
tion nine aforesaid, described as follows: Commencing on the north 
side of Kinzie street, at the centre of the north branch of the Chicago 
river, running thence north along the centre of said north branch to 
a point one hundred « fifty feet distant from the place of beginning ; 
thence east to the centre of Payton street (sometimes called East 
Water), but now called Kingsbury; thence along the centre of Pay- 
ton street to the north line of Kinzie street; thence west along the 
north line of Kinzie street to the centre of the north branch of said 
branch — the place of beginning, one half in value of which is 
allotted to the said Henry W. Kingsbury and the other half to 
the said Mary K. Buckner, an incumbranee created by a deed to 
Thomas Swan, dated April 21, 1864, to secure the payment of ten 
thousand dollars, which became due April 15, 1871, and draws in- 
terest at the rate of eight per cent. per annum; and said tncum- 
brance is divided equally between the said Henry W. Kingsbury 
and Mary kK. Buckner, and each is to pay one-half of the sum due 
thereon. 

Seventh. On lot five (5), in block thirty-five (55), in the original 
town of Chicago, forty & six-tenths feet of which is allotted to Henry 
W. Kingsbury and one hundred and forty feet to Mary k. Buckner, 
a mortgage dated November 1, 1859, to C. Il. R. Doriugh to secure 
thirty-seven thousand and five hundred dollars, which has been as- 
signed to trustees of the Liverpool, London & Globe Insurance Com- 

pany, which draws interest at the rate of eight per cent., and 
287 =the principal became due November 1, 1871, and said in- 

cumbrance is allotted to Mary K. Buckner, and she is to pay 
the whole sum due thereon, and the said Henry W. Kingsbury ts 
to be kept harmless therefrom. 

In addition to the foregoing property, one parcel, to wit, that part 
of said east half of said northwest quarter of section 9, desertbed as 
follows: Commencing on the north side of Kingsbury street, at the 
centre of the north branch of the Chicago river, running thence 
north along the centre of said north branch to a point one hundred 
a hifty feet distant from the place of beginning: thence east to the 
centre of Payton street, sometimes called KE. Water, but now called 
Kingsbury; thence along the centre of Payton (or Kingsbury) to 
the north line of Kinzie street to the centre of the said north branch, 
the place of beginning, and which is divided as hereinbefore stated, 
is claimed by me as belonging exclusively to Henry W. Kingsbury, 
but is also claimed by Mary K. Buckner that one-half thereof be- 
longs to her. The question is pending in the cireuit court of Cook 
county. 

All the foregoing real estate is subject to the dower of Mrs. Jane 
C. Kingsbury, and also to the dower of Mrs. Eva Lawrence, the 
mother of Henry W. Kingsbury, and is also subject to the incum- 
brances hereinbefore mentioned. In regard to personal property I 
have to report that none has come into my possession up to this 
date, except rents collected to be accounted for. 

15—199 
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Thi re are. as | belt Ve, solne bricks, the debris of the fre, a COn- > 
site rable Sum of Honey in) the hands of John Woodbridge, late 7C- { 
ceiver of thi Kinesburs estate, belonging Lo Henry W. Kingsbury, 

but the amount of which I am unable to state until Ins ac- 
28S count has been fully rendered and passed upon by the circuit 
Court : and further report that up to this date that not one 
dollar of money has come into my hands as guardian of the estate 
of Henry W. Kingsbury except as hereinbefore and hereinafter 
1, | t heretofore, to wit, on the fifth day of July last, an 
orc r Was made trans rring to the subseriber. as cuardian of the 
estate of Henry W. Kingsbury, the possession, custody, manage- 
ment of the real estate hereinbefore set forth as be Ing the properly 
it} rsburv, with power to collect the rents thereon, 

Den | order for mreater certainty. 

The said Isaac N. Arnold collected the rents up to and including 
those due July Ist, A. D. 1872. All of said property and the rents 
thereof is fare] subject to the claim of dower by Mrs. Jane C, Kings- 
bury & Eva Lawrence, after all expeuses and charges have been paid. 

That since my appointment as such guardian I have borrowed, 
under & by autherity of this court, the sum of one hundred and 
seventy-five thousand dollars in gold for the purpose of paying up 
certain of the incumbrances above mentioned that have matured or 
ire about maturing, and for the purpose of Improving lot six (6) & 
part of lot tive (5), in said block thirty-five, in the original town of 
(‘hicago above mentioned that | have to this date received of said 
loan the sum of seventy-five thousand dollars, & that the restof said § 
loan ts to be advanced by the lender from time to time as required. 

All of which ts true, according to the best of ny knowledge and 
Information, and which ts respectfuliy submitted 

Septem ber i, saea 

ANSON SPERRY, 
fy ardia ft thi lstat of ae ry WV. Kingsbury 


Anson Sperry, being duly sworn, de poseth and savs that the 
} . . . ea —— ™ : , at } : . . : 
above report and tnventory is true to the best of lis knowledge and 
| 


beli i 


ANSON SPERRY. 
SWorh lo and subseribed befor [ile this ith, dav of September, 


GEO. W. WHEELER, 
Clerk pro tem. 


M. R. M. WALLACE, 


Judge of the Cor ify Court of Cook County, Illinois. 


endorsed on back: Inventory of estate of Henry W. Kingsbury. 
hiled by Anson Sperry, guardian. Filed September 4, 1872. Geo. 
WoW heeler, clerk pro Len. 
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STATE O+ ILLINOIS, | 
Cook County, | 


, 88 


Be it remembered that on the eighth day of November, A. D. 

1872, the same being one of the days of the Nevember term, 1872, 

of the county court of Cook county—present thereat Honor- 

290 able Martin R. M. Wallace, judge; Timothy M. Bradley, 

sheriff; George W. Wheeler, clerk pro tem.—the following, 

among other, proceedings were by and before said court had and 
entered of record, to wit: 


In the Matter of the Estate of Henry W. Kinaspury, a Minor. 


Now comes Anson Sperry, guardian of the estate of Henry W. 
Kingsbury, a minor, and returns into court an inventory of the es- 
tate of his said ward, duly certified, which is examined and approved 
by the court, and if is ordered that if be recorded 


STATE OF ILLINOIS, | 
f 00k ( ounty, } 


I, Seth F. Hanchett, clerk of the probate court of Cook county, in 
the State aforesaid, do hereby certify that the foregoing 1s a true 
and correct COpy of the Inventory of the estate of llenry W. KK ings- 
bury, a minor, together with the order of the county court of said 
Cook county approving said inventory, made and entered of record on 
the Sth day ot November. A. 1) 1872, all Ot which appears trom the 
records and files of my office; and I further certify that Lam by 
law the custodian of all the probate records and files of said county 
court 

In witness whereof | have hereunto set my hand 
and affixed the seal of said probate court, at my 
office. in the city of Chieago, in said county, this 
eighteenth day Ol April, A. D. 1879. 

SETH bk. HANCHETT, 


f le yf: of thi, Prohate f ourt. 


| SEAL. | 


‘My 


STATE OF ILLINOis, | | 
. * SS 
f ounty ot ¢ ook. j 


|, Joshua C. Knickerbocker, probate judge of Cook county and 
sole presiding judge of the probate court of Cook county, in the 
State of Illinois, do hereby certify that Seth I. Hanchett, Esq., whose 
name is subseribed to the foregoing certificate of attestation, now 1s, 
and was at the time of signing and sealing the same, the clerk of the 
probate court of Cook county aforesaid and keeper of the records 
und seal thereof, duly elected and qualified to office, and that full 
faith and credit are and of right ought to be given to all his official 
acts as such in all courts of record and elsewhere, and that bis said 
attestation is in due form of law and by the proper officer. 

Given under my hand and seal, at Chicago, in said Cook county, 
this eighteenth day of April, A. D. 1879 

ISEAL. | JOSHUA C. KNICKERBOCKER, 

Probate Judge of Cook County, [llinois. 
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992 STaTE oF ILLINOIs. } 
(nok: County, } 


County Court of Cook County. November Term, A. D. 1872. 


(suardia 7) [eport. 


To the Hon. M. R. M. Wallace, judge of said court 


The undersigned, guardian of the estate of Henry W. Kingsbury, 
lly re his honorable court that he was, by the 
order thereof, appointed guardian of the estate of Henry W. Kings- 
bury, a minor, in the county of Cook aforesaid, that in pursuance 
of such appointment the undersigned was duly qualified and en- 
tered upon the duties of his said office on the fitth day of July, A 
D. 1S72 

That upon ft iking charge of . Lidl estate and ert ring into the pPos- 
session thereof the undersigned found real estate situate in the city 


of Chicago, in said county. which he inventoried and filed in this 


* | ? 
would respectiully report to t 


court a description thereof on or about the 5th day of September, 

A. D. 1872, to which he refers for more particular deseription ; 

, | , | . 7 

that there was no personal prope rtyv belonging to said estate except 
i . 


} ! ‘ . . i : + ‘3 ; : ’ vv: eae ’ ° . M , 
1 MOOK COHLALDING The Tames OF Lib LPe’TRLlis = O¢ CUpPV INS portions ol 
. Y | ’ : . . . . . 
said premises uhder lease Irom either John Woodbridge, Jr ,recelvel 

. ? ’ ] . : ‘ 
heretofore of Satd estate, or Isaa N Arnold, former euardian and 
lmMmedite predecessor of the und rsigne I. 

_, a P P e 2 ' he . . base } 

Phat said reat estate CONnSISts OF GOoCcK property on t enorth obranen 
of thr (hicago river, ®% running through from said river to  ings- 

- : 
bury street: property fronting on [llineis, Indiana, Ohio, & Ontario 


streets, ail of thie above being in thi track known as the Kings- 
205 bury tract: also a lot on Randolph street having a frontage 
Ol] elolity feet on Randolph street by a depth of one hundred 
and elality reel also a lot fortv-on & one-half feet front on 


South Clark street by a depth of e:glity (SO) feet 


° ? * . " > . 
(of the doek pra ne riv there are about Ssb teet trontage 


Le 
1} : P ‘ *~vedse 
(On Illinois street. 2437 1 
} ly : ied ; *+) 
fndiana the 
me ) (s,s) 


Ontario, ws LO] 

That all said dockage front is leased for a 

To Mears. Bates ~~ Co. from May 1. 18 
86.5000. 17S teet trom Kinzie street me 

Dewey & Co., from Mav 1. 187 
SO. 105.25 

Feeney & Burkhardt, April 1, 1872, to April 1, 1875, 100 feet, 
£1. 750.00 


erm of years, to wit 
to Mav 1, 1S73, for 
rth ‘ 


— =- 
> 


> 
‘ 
2, to May. 1, 1875, 271} feet, 


A. b. Johnson, from May 1, 1875, 221 ft. Ist vear. 83.000.00: 2nd 


vear, 835.2500. & thereafter. 85.500. 
MO. S. Richardson & Co.. May |, 1872, to May lL, ISyo, 116 ft., 
81 S56.00. 

That of the prope rty on [llino: 
he found leases on the same as fol 


Indiana, Ohio. & Ontario streets 
Ws 
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C. H. Conkhite, 60 feet on northeast corner Illinois & Kingsbury. 
George Killer, 75 feet on Illinois street. 
Joel Bullard, 118 “ — Indiana street, S. E. cor. Kingsbury. 
J.L.Deiz &Co.,90 = “ 7 . 
Dickinson, Leach & Co., 12S ft. on Indiana street, S. E. cor. Kings- 
bury. 
Mrs. Fitz Gibbons, 22 feet on Indiana street. 
: David Goodwillie, 150 = “ Ohio street. 
Do. do. LOO “ (Ontario street. 
Hamilton & Thompson, 87.75 ft. on Ontario street, 8. E. cor. Kings- 
bury. 
2U4 (Chicago Ready Roofing Company, 50 ft., Ontario street. 
That there are vacant, unoccupied, & not leased as follows 
(On Ohno street, 2 feet. 
Ontario “ =a a4 ft 
Indiana “ LO-4 ft. 
[illinois “ 200.75 ft 
That the annual rental from the various tenants is as follows: 
QM. 1. Dickinson, Leach & Co., expires M iv I, Sid -- $13,296 00 
Charles H. Cronkhite, expires May 1, 1877_...--..--- ms SSS 60 
Joel Bullard, expires May 1, 18S76.--. » Gun sesieeiiliaiie 900 00 
David Goodwillie, expires Sept. 1, IS7S...---. oa rn 400 00 
¢> Do a“ — i. I8ic eee NES oe Loo 00 
Hamilton & Thompson, expires May 1, 1S77 -.---..--- O14 16 
J. Ginoehio, ef pites EEA T, Beee awcccccssesetbuns 14 OO 
(;corge Keller (three leases), May a IS74 —_ spi anil 17D OO 
, AG@e. 50. Se0e «sox nanan tdi: ne 200) OO 
ps eee | sito Cals de 125 OO 
Feeney & Burkhardt, expires April J DEO cnecmntinn 1.700 OO 
De wey & Co., @ xpires May NES ees? iat OH105 Bd 
J. L. Diez & Co. “ I i Sista 2 ew SOL OO 
Mears. bates ry ('o., expires May a S73 iain ciialiniatt inline - 6900 (HM) 
Chicago Ready ltoofing Co. Og tn ae | PAs loner BOO OO 
A. B. Johnson, expires May 1, 1875 wisitiensiidinanemune _. 3000 00 
Ist year, $3,000; 2nd year, $5,250; Srd year, $5,500. 
().S. a irdson & C 0., expires ae eee . 1856 0 
Mrs. J. Fitz Gibbons, ” SSO went ee 224 OO 
I =z homas Jennings, ” 4 Maia ae 67 50 
yt 5 That at the time of the appointment of the undersigned his 


predecessor, Mr. A rnold, had collected all rents due the estate 
up to & including the month of June, 1872, except as follows : 


Rent due from O.S. Richardson & Co. for July, 1872, & Mrs. J. 
Fitz Gibbons for the month of May, Is72 Thomas Jennings to the 


month of May, S72. 
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That the undersigned has collected rents as follows : 


O. B. Dickinson, Leach & Co., for months of July, Au- 

tt TE GUE ciccwiincnicénnen semana: an 
Chas. H. Cronkhite, for months of July, August, Sept. &Oct. 295 
Joel Bullard, . " “ “ a S00 
David (,00d willie. 6 és rT és 466 
Hamilton W Thompson, ‘i ” - ee “6 (4 
J. Ginoehio, ‘ July, Aug., Sept., & October -- 64 


Feeney & Burkhardt. ' . ” LU 


OO 
40 
(Ht) 
OS 
9Z 
4 
4 


Dewey & Co., : | | " es I37 46 
A ae F Dis tz & Co.. ' , i ? USO ts 
Mears, Bates & Uo., aa es ity OF 
Chicago Ready Rooting Co., , . So ae 
. S7 O74 
A. Bb. Johnson, for months of “ e : ar 700 OS 
(>) S. Richardson & Co., . m Dee 163 OS 
Thos. Jennings, for May, June, July, Aug., & Oct. ------. So 70 
S700? TO 

That the undersigned has paid therefrom as follows: 

Voucher 

IS72, August Ist. Court costs AR ALE leg meget ] HC) §5() 


» ) , 2. Support Henry W. Kings- 
bury for month of July, 
1g7 9 800 


a > Note at National Bank of 
[illinois to pay bal. 


‘ 


ace. ol 


Mr. Arnold, overpaid 


eee = 2 
more than received..... 3 2ol 
-" . ‘ — an = ’ m . . : . 
Oo 2 6 §ota. AGS » Support Henry for Au 
a > 
crt? t & is; ne ra | tM) 


(USE I een 
| (on Mrs. Law renee. dower » 200 


(;uardian services tor 


iM) 


‘t) 


0 
nh 


’ | > <yevey ‘ve 
Pili \ * 1) ededed? ededD 

S1A4L4 oo 
NO ss 1414 os 


7. 1872, September 3rd. Printing brief, &e., in case of 
appeal to Sup. Court, & bill 
filed in U.S. eourt..---- ms blo 
S ' September 4th. Hlenry’s support for Sept. —-- OO 
q | Mirs. Lawrence, on ace. dower 200 
10. oth. For fees paid in U.S. court Os 
1] , (;uardian’s services for Augsst ede 
12 lO. Mrs. Forsythe, int. on her loan 
of 7,000; in’st. due July 1, 
LY pe REMC ane nL ae CR Eerie 2S4 
13 | I). Sam lS. Greely, surveying es- 


aievmniiaiienin L110 


(hn) 
in) 
iM) 
iM) 


~>e 
ete? 


Le 
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1872, September 25. Brown & Brown, int. on tatgs. 
to John Bb. Tolman, due 


et Bee SEE ei ticitieniine 200 O00 
1d. “ October 2d. Henry’ Ss sup port for October : S00 00 
lt . ” “ Mrs. Lawrence, on ace. dower 200 OO 
wi , ’ “ Guardian services for Sept Soe oa 
IS . ” 3. Copy of record, appeal to Sup. 
C 'b.----- ------ -------- i 100) OO 
is) 5 ” “ Henry Crawford’s att’y bill 250 00 
20. " Bev. 2d. Henry’s support for Novem 
is ie 300 00 
»] ” . “ Mrs. Lawrence, ace dower. 200 OO 
oe . “ A. Sperry, guardian services_ VOD Oo 
os . i * Int. on loan of 8175 to Nov. 
ae iia 
Maturity of first coupon, pb | 
in vol 1 875,000, was - 
August Oth, & 40.000 Oct, | LIM 25 
Prem. on same (@ 12) per ct 254 SU 
24 1872. Nev . ment Sees. .ceeai tones | 50 
4.495 72 
207 And the undersigned further reports that at the date of his 


appointment arrangements had been made to consolidate 
and fund the indebtedness existing UgAInSt suid estate, and to build 
upon and improve lot number six (6), in block number thirty-five 
(35), and the north forty-one and one-half feet of lot number five 
(>), in said bloek thirty-tive, in thi original town ot Chicago, being 
the Randolph and Clark street property that the said indebted ness 
consisted of a mortgage and bond belonging to Mrs. Ambrose FE. 
Burnside, dated September loth, A. D. 1560, for the sum of thirty 
thousand dollars, and fixed by the decree of partition made between 
Henry W. Kingsbury and Mary k. bBucker at $55,000, which said 
decree was made on the — day of \. D. 1S7-; said sum to draw 
interest at the rate of seven per ceptum per annum, to mature Sep- 
tember both, A. 1). ISi y 4 mortgaye dated Novem ber loth, LSO5. to 
Joseph |? Taylor WN assigned to Kkdward Il. tladdock for S1LO.000, 
with interest at the rate of eight per centuml per annum. 

Trust deed to James Clapp, for use of John N. A. Griswold, as- 
signed to Thomas Swan for $10,000, with interest at the rate of eight 
per cent. per annans, & were due on the Ist day Ol August, A. D. 
Is7l. 

Mortgage dated April oth, 1856, to John Db. ‘Tolman, for 85,000, 
becoming due July 31, 1S72, assigned to brown & Brown, of Balti- 
more, and said indebtedness draws interest at the rate of eight per 
cent. per annum 


Mortgage dated July 1, 1860, to A. P. Hill, for $7,000, now belong- 
ing to Kitty G tr Hoy with interest at the rate of eight per cent 


‘> 


per annum, & which will become due January 1, 1575. 
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Deed of trust to Thomas Swan, dated April 25th, 1564, for 

298 $10,000, & due April 15th, A. D. 1871, with interest at 5 per 
cent. perannum. “That in pursuance of an order and leave 
obtained of this honorable eourt on the Sth day a) July, A 1). 1S72. 
the undersigned made a loan of the United States Mortgage Vom- 
panv of one hundred and seventy-five thousand dollars in gold COM 
of the United States, principal and interest both payable in like 
rold coin, in the eityv of Chi wig, with interest af the rate of nine pve r 
entum per annum, payable semi-annually at the Union National 
Bank, in the city of Chicago: that said mortgage was given upon 
Itv-LiVe (ood), In the original Lown of Chicago, 
and the north forty-one and one-half (413) feet of lot five (5), in said 
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That said loan was perfected on the 6th day of August, A. D. 1872, 
at which time this athant gave lis bond «A mortevage to suid mort- 
pave COnMpanyv as Ou irdian iO said sum ot one hundred and sevently- 
five thousand dollars, payable in such gold coin on the first day of May, 
A.D. 1S77. which said bond & hortuauge bear date on the tenith (10) 
day ot July, A. D. 1872. 

That the undersigned received of said loan the following items, 
to wit 


On the sixth day O| August, A 1) 1S; 2. wold... saa tae ial el 875.000) 
Premiums on same, gold, at lo percent. pem_-----.-- L120 
On the Ist day of October, A. D. 1872, goid:.......-..- LO,000 
Premium on same, gold, at J4} per ct. premium ...--- 0,00 


ne a eR em RN 


S1O1 O50 


‘ rity ‘ ' * ia ’ | . . | . . 
200 Phat the undersigned has pata therefrom the three mort 

gages first above mentioned and the expenses of making said 
loan, Which he presents in the following account of items: 


Mortgage belonging to Mrs. A. E Burnside, paid August 


Poon : } é 
ON ; eee 


came mun a -—_ aia * 2 0 > 


Interest 7 te 
Mortgage to Joseph * Tavl r, owned by i? LI. lladdoeck, 
paid August 7th, A. D. S72 
Principal siaiisiatiaiinainindiniacamal se 


| ELS Tne ie 691 52 


~ 


——— - — — 


7 


Trust deed to Jas. D. Clapp, due to Swan, paid August 7 
A. D. 1872 

oC 5 a anes tenella ie aad lin clean tannin ae 

literest wid , woe Winstnmpeniabiines 


O51 10 


SOL 7oS 
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This trust deed has not been released, as the 
trustees has left for parts unknown; bill 
willhave —befiled. ‘That the undersigned 
was by the order of this court authorized 
to pay commissioners for the obtaining of 
said loan at the rate of twoand one-half per 
cent. on the amount of said loan; that the 
undersigned therefore paid to Mess. Ogden 
X Scudder, the parties who negotiated said 


I $0,051 25 
Paid for stamps on morigage...---.---- ane 175 00 
EE EO bo) 

“telegrams to Mrs. Kingsbury, notary 
a ie) ee ae S 60 


Paid telegrams to Gen’l Burnside about thi 
mortgage to his wife, asking whi re Sumec 


could be paid. sssachastd teat ails a as caeeeacal ioc DO ob 
— 0,004 62 
$67,023 29 
O00 That the premium on the gold of the said commissions, 


two & one-half per cent., made the said amount $5,031 in 

gross, Which the undersigned paid as above 

That the undersigned, in further pursuance of the object for 
which said loan was made, contracted for the ereetion of two blocks 
of buildings five stories in height, with basement. of brick, with tron 
W stone fronts, for stores and oflices suitabl for the valities, One 
of which is situate on the Randolph-street lot, and is eighty feet 
wide by eighty feet in depth, and the other on Clark street, which 
is fortv-one feet and SIX Inches In width by mghty feet in depth ; 
that said two blocks, it is estimated, will not cost to exceed one hun- 
dred and twenty thousand dollars 

That the contracts therefor made and entered into between the 
undersigned and the builders is |are] as follows: 


Randolph Clark 

treet street 
 @ A. Freed: Ge ic ance Troma 16,099 
Jonathan Clark, carpenters... -- a jeeee 12.310 


(0,428 


|? Fanning WN Co , cut stone, hoth ne eee eal 19.574 
Architectural Iron Works of New York, tron eee Lo.S00 


S1O0.S0O2 


That the contraets for the balance of said work are not yet made, 
but will be entered into as needed; that said work is favorably pro- 
gressing under the superintendence of Messrs. Burling, Adler & Co., 
architects, and the building, it is expected, will be inclosed before 
16—j}09 
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the cold weather sets in, though the work has been delayed 
5) by the epidemic amongst the horses prevailing to such an 
extent this fall. 
That the undersigned has paid out to said contractors, upon the 
certificates of said architects therefor, as follows: 


1. C. & A. Price, Septem ber Od, on both buildings -omanwe $4,400 
2. Burling & Adler & Co., Sept. 5th, architects’ services - - 1,000 
> CO. & A. Price, te 23, on both buildings- -- 4. 500 
4. Architectural Iron Works, Sept. 24, “ mace 0,000 
». Jonathan Clark, October 5, ” eee 2 500 
6. ©. & A. Price, . yf oe eon 5.000 
if Architectural lron Works, Oc yA ' ; 4,000 
8S. P. Fanning & Co., 93. ‘ = 3.000 


$29 400 


en ae oe ERT eR ae ental es 
9 Jonathan Clark, October 28th, IS72. both buil lings. 2,500 
10. P. Fanning & Co., November 6th, 1872, both buil lings- 3,00 


834.900 


That the undersigned has now on hand monies in bank (the Ma- 
rine Company of Chicago), as follows : 


i i i S195 98 
20026 71 


a 


$350.528 69 


That upon consultation with all parties interested & with persons 
of sound discretion & without interest, it is thought best to construct 
on the north one hundred (100) feet of lot (6) six, fronting on the 
alley north of Randolph street, & being the north end of the Ran- 
dolph-street lot, a publie hall. There are no halls of the character 
intended to be built north of 22d street and east of the south braneh 
of the Chicago river, and the iarge number of conventions, meetings, 
concerts, readings, & other assemblages of a like character requires 

proper accommodations. 
o02 The ground proposed to be used is useless for almost any 

other purpose, but is a source of large expense. The ground 
is eighty feet wide by one hundred feet deep, & a hall with seating 
room for fifteen to eighteen hundred people can be built at a cost of 
about $50,000, from which an annual income of S10,000, at least, can 
be realized. An entranee can be made through the Clark-street 
building, & the basement thereunder will rent for the purpose of an 
eating-house at a fair rent. 

All of the property belonging to said estate is liable to the dower 
right of Mrs. Jane C. Kingsbury, of one-third of the net income 
thereof, and to the dower right of Mrs Eva Lawrence, of two-ninths 
of said net income; and the undersigned has given that care and 
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attention to the business of said estate which has been required, and 
shall continue so to do; all of which is respectfully submitted. 

ANSON SPERRY, 
Guardian of Estate of Henry W. Kingsbury. 


Approved in open court Dec. 26th, 1872. 
M. R. M. WALLACE, 
« Judge of the County Court of Cook County, [Linois. 


Endorsed on back : Report & account Anson Sperry, guardian for 
Henry W. Kingsbury, minor. Filed December 26, 1872. Jos. 


Pollak, el’k. 


0US STATE OF ILLINOIS, | 


; SS - 
Cook ¢ ountly, } 


Be it remembered that on the twenty-sixth day of December, A. 
) 15872, the Sine being one of the day sof the December term, 1872, 
of the county court of Cook county—present thereat Hlonorable 
Martin R. M. Wallace, judge ; Timothy M. Bradley, sheriff; Joseph 
Pollak, clerk—the following, among other, proceedings were by and 
before said court had and entered of record, to wit: 


In the Matter of the Estate of Henny W. Kinoseury, a Minor. 


Now comes Anson Sperry, guardian of the estate of Henry W. 
Kingsbury, a minor,and presents to the court his account as guard- 
> ian with his said ward, showing receipts amounting to $7,992.70 as 
[and] rents and disbursements amounting to $7,495.72, and showing 
a balance of receipts in his hands belonging to said minor of $496.98; 
also a balance of cash in his hands unexpended from the loan author- 
ized by this court, amounting to $30,026.71; and, it appearing to 
the court from an examination of said account that the same is full, 
just, and true, it is ordered that it be approved, recorded, and placed 
on file. 


SrTave Or ILLINOIs, | ' 
. 8! 
Cook County, j 


[, Seth F. Hanehett, clerk of the probate court of Cook 
30-4. county, in the State aforesaid, do hereby certify that the fore- 
golng is a true and correct COPY of the account and report of 
Anson Sperry, as guardian of the estate of Henry W. Kingsbury, a 
minor, together with the order of the county court of said Cook 
, county approving said account, made and entered of record on the 
26th day of December, A. D. 1872, all of which appears from the 
records and files of my oflice; and I further certify that I am by law 
the custodian of all the probate records and files of said county court. 
In witness whereof I have hereunto set my hand and aflixed the 
seal of said probate court, alt my ollice, in the city of Chi- 
[seAL.] cago, in sald county, this eighteenth day of April, A. D. 
IS7%. 


SETH F. HANCHETT, 
Clerk of the Probate Court. 
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STATE OF ILLINOIs, l 


County of Cook, | — 


[, Joshua C. Kinckerbocker, probate judge of Cook county and sole 
presiding judge of the probate court of Cook county, in the State of 
Illinois, do hereby certify that Seth I. Hanchett, Msq., whose name 
is subscribed to the foregoing certificate of attestation, now is and was 
at the time of signing the same the clerk of the probate court of 
Cook county aforesaid and keeper of the records and seal thereof, 
duly elected and qualified to office, and that full faith and eredit are 
and of right ought to be given to all his oflicial acts as such in all 
courts of record and elsewhere, and that his said attestation is in due 
form of law and by the proper oflicer. 

Given undermy hand and seal, at Chicago, in said Cook county, 
this eighteenth day of April, A. D. 1879. 

[SEAL. | JOSHUA C. KNICK BOCKER, 
Probate Judge of Cook County, [llinvis. 


‘> on 4" » » owe » Fe 
B05 kxuipir 22. 


STATE OF ILLINOIs, } 
Cook County, 


Sd. 


In County Court of Cook County. — Term A. D. 1873. 
In the Matter of the Estate of lenny W. KinGspury, a Minor. 


To the Hon. M. R. M. Wallace, judge of said court: 

The petition of Anson Sperry, the guardian heretofore appointed 
by this court of the estate of said Henry W. Kingsbury, shows unto 
your honor that, under the order and decree of this court entered in 
pursuance of the petition of said guardian filed in this court on the 
fifth dav of July, A. D. 1872, he negotiated a loan for the said estate 
from the United States Mortgage Company of the sum of one hun- 
dred and seventy-five thousand dollars in gold, for the purposes 
named in said petiiion, of consolidating the mortgage indebtedness 
of the estate and of restoring certain buildings of the estate which 
have been burned by fire. If the remainder of the gold received 
upon said loan shall be sold at the same premiums as that last sold 
there will have been received by said guardian from said loan, after 
defraying the expenses of said loan for commissions, telegrams, and 
revenue stamps, the sum of one hundred ninety-four thousand six 
hundred forty-six & 8) (194,646.58) dollars. 

l'rom this sum the following mortgages upon the estate, with ihe 
accrued interest thereon, have been paid, to wit: 


Pa a Ny, Tn i 40545 95 
’ 


) 
2 Se Bes ROOD ns coins: scien ence ibisiees, ee oe 
306 “ John N. Griswold a deed of trust to James 
CI, CIUNO evn cicic: rete tnsicinicitlipindlens bh ae 10.651 10 
Be BG Be FORMING cn ncndeccovnnecsaeae 6,855 23 


inaking a total of sixty-eight thousand six hundred and forty-three 


ANSON SPERRY ET AL. 125 


& \°) dollars ($68,643.80), leaving a balance of one hundred twenty- 
six thousand two and ¥,%; dollars ($126,002.58), which amount, it 1s 
estimated, will be all or very nearly all required in the construction 
of the buildings now erecting on the Randolph-street front of lot 
six, in block thirty-five, in the original town of Chicago, and the 
building on that part of lot five, in said block thirty-five, which be- 
longs to the estate of said Henry W. Kingsbury. 

The building now erecting on the Randolph-street front aforesaid, 
of lot six,in block thirty-five aforesaid, occupied the front of said 
lot, being a frontage of about eighty feet, and extends to a depth of 
about eighty feet, leaving unoccupied the rear portion of said lot 
six, a tract of ground extending along the alley in the rear of said 
lot about eighty feet east & west, and extending also about one 
hundred feet north and south; this ground had been improved 
and was occupied at the time of the fire, October 9th, 1S71, by a 
public ball or theatre, which was destroyed in said fire, with the 
other buildings on said lot. Upon careful consideration and upon 
consultation with disinterested and judicious persons, but competent 
to advise in the premises, it has been deemed for the best interest of 
the estate to restore and re-erect upon the said part eighty by one 
hundred feet, being the rear portion of lot six aforesaid, a public 
hall, not a theatre, to be used for concerts, lectures, readings, et 

cetera, having its entrance from Clark street. 
307 It is estimated that the cost of constructing, furnishing, and 
properly equipping such a hall will be about seventy thou- 
sand dollars, computed in the paper currency of the United States, 
and it is believed that from the present absence of such a hall in that 
portion of the city and the present great demand there for —, such 
an investment will be highly judicious and profitable to the estate. 

Your petitioner further shows that, in addition to the mortgages 
already paid and consolidated, as hereinbefore stated, there remains 
two other incumbrances, which are either in whole or in part a charge 
upon the estate of said Henry W. Kingsbury. The said incum- 
brances are as follows, viz: 

I. On the — day of April, A. D. 1864, Emily Spencer conveyed to 
Thomas Swan, of Baltimore, the following-deseribed premises, to 
wit: 

That part of the east half of the northwest quarter of section nine(9), 
township thirty-nine (39) north, range fourteen (14) east, of the third 
principal meridian, described as follows : Commencing on the north 
side of Kinzie street at the centre of the north branch of the Chicago 
river, running thence north along the centre of said north branch 
to a point one hundred and fifty feet distant from the place of be- 
ginning ; thence east to the centre of Payson street, sometimes called 
Kast Water (but now called Kingsbury street); thence along the 
centre of Paylon street to the north line of Kinzie street; thence 
west along the north line of Kinzie street to the centre of the north 
branch of said river to the place of beginning, in trust, first, to secure 
to himself the payment of the sum of ten thousand dollars ($10,000), 
with interest thereon at the rate of seven per cent., by said Henry 
W. Kingsbury and, upon payment of the same, then to convey the 


126 THE UNITED STATES MORTGAGE CO. VS 


said premises to said Henry W. Kingsbury under this deed tn trust 
and subject tothe said charge. The said premises have com- 
DUS posed i part of the estate of said Henry W. Kingsbury. 

By a decree of the circuit court of Cook county, entered on 
the twenty-ninth day of January, A. D. 1875, Mary Kk. Buckner 
Wials held to be entitled bo an undivided half of said premises, to- 
gether with other property, and partition was decreed accord- 
ingly. Exceptions were taken to that part of the report of commis- 
sioners making partition of said premises, and the issue is now pend- 
Ing upon appeal in the supreme court of the State of Illinois. If 
the right of the said Mary k. Buckner is upheld she will, taking one- 
half of the said premises, be charged with one-half of the sald in- 
debtedness, and if the said Henry W. Kingsbury is upheld his 
estate will be charged with the payment of the entire amount 
thereof. At present interest for one year is acerued and unpaid 
Upon the said Incumbrances, but your petitioner, ils cuardian as 
aforesaid, is in possession of the entire premises, pending the Issue 
of said litigation. The indebtedness to said Swan ts for the con- 
sideration and price of the COnVeVahce by said emily Speneer, and 
is overdue and unpaid, and said Swan is now demanding the pay- 
ment thereof. 

, ie mortigave, dated on or about April Oth, lSob. Lo John 1}. 


—-* 


‘Tolman to secure the payment of five thousand dollars (85,000) to 


him, which said tndebtedness and mortguge have been assigned to . 
? ¢ 


= 


George William Brown and Frederick N. Brune, trustees, and draw 
interest at the rate of eight per cent., and become due July olst, 
A a IS72, but has been extended so as to mature on the thirty-first 
day of July, A. D. 1875. 

Your petitioner shows that, as hereinbefore stated, the avails of 
the loan of one hundred seventy-five thousand dollars in gold, 

heretofore made, will be all or nearly all required by the pay- 
O09 ment of the mortgages already paid and the construction 

of the buildings upon the part of lot six (6); that the rental 
of the said estate has not increased sinee the filing of the last 
report of your petitioner as guardian as aforesaid, on or about 
the Sth day of December, A. D. JS72, and your petitioner has no 
moneys of the estate with which to pay off the said incumbrances, 
unpaid as aforesaid, and to ereet the said building on the rear of 
suid lot six (6), asaforesaid, unless the same be borrowed by the es- 
tate Upon mortgage of a part thereof. 

Petitioner further shows that the entire estate of the said llenry 
W. Kingsbury consists of real estate nearly all situate in the city 
of Chicago, and the only revenue and income of said estate to meet 
the various charges and incumbrances Upon it and its expenses 
and taxation must be derived from the rental of said real estate ; 
that no revenue can, in his judgment and that of judicious per- 
sons with whom he has consulted, be derived from the said rear 
portion of said lot six (6) unless the same be improved ; that the 
said premises have heretofore, as thus improved, been largely pro- 
ductive and profitable until the said improvements were destroyed 
by fire, and it is believed that if judiciously built upon, as proposed, 
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they would be again equally productive and profitable, if not 
more so. 

Your petitioner prays therefore that he may be empowered and 
directed by this court to negotiate and make for the said estate, for 
the use and purposes above stated, an additional loan in gold coin 
of a sum of money not exceeding in all the sum of seventy-five 
thousand dollars (375,000) or the equivalent thereof in the paper 
currency of the United States, and in making such loan to pay usual 

and reasonable commissions and brokerage therefor, upon 
310 such terms and for such time as shall be approved by this 

court and be allowed by law, in accordance with and in pur- 
suance of the statute in such case made and provided, and that the 
following-deseribed lands and premises may be mortgaged by your 
petitioner, as the guardian of said estate, to secure the payment of 
said loan by the said estate, viz: 

The north forty-one and six-tenths (41,°,) feet of lot five (5) and 
all of lot six (6), in block thirty-five (35), in the original town of 
Chicago. 

Also that piece and parcel of the east half (4) of the northwest 
quarter (|) of section nine (9), in township (59) thirty-nine north, 
of range fourteen (14) east, of the third principal meridian, included 
in the following-deseribed boundaries, to wit: Commencing at a 
point Onl the dock line Onl the east side of the north branch of the 
Chicago river one hundred and seventy-eight (175) feet northwest 
of the point of intersection of the north side of Kinzie street with 
said dock line, running thence west along said dock line two hun- 
dred seventy-one and three-tenths (271 ‘g) feet: thence northeast 
along the south boundary line of the piece recently assigned to Mrs. 
General Buckner to the west side of Kingsbury street ; thence south- 
easterly — the west side of Kingsbury street two hundred and 
sixty-five and six-tenths feet (265,°,); thence in a straight line south- 
westerly to the place of beginning 

Also all that portion and parce! of said east half ,) of the north- 
west quarter (}) of section uine (9), in township thirty-nine (39) 
north, of range fourteen (14) east, of the third prineipal meridian, 
included in the following-deseribed boundaries, to wit: Commencing 

at a point on the east line of said quarter section at the 
ol] eentre of Indiana street, and running thence west along the 

centre of Indiana street to the centre of Kingsbury street: 
thence southeasterly along the centre of Kingsbury strect toa point 
in the centre line of Illinois street, extending thence east along the 
centre of Illinois street to the east line of the said northwest quarter 
section, and thenee north along the east line of said northwest 
quarter section to the place of beginning. 

Also all that portion of block four (4), in the Kingsbury tract, so 
called, lying north of a line drawn east and west through said block 
equidistant from Ontario and Ohio streets, and also that part of 
block three (3), in said Kingsbury tract, which is butted and bounded 
iis follows, Lo Wit: Commencing on the dock line of the east bank of 
the north branch of the Chicagoriver at a point two hundred thirty- 
one (251) feet northwesterly from the intersection of the north line 


‘ 


— 


128 THE UNITED STATES MORTGAGE CO. Vs. 


of Indiana street with said dock line, running thence northwesterly 
along the said dock line to the north boundary of the tract in the 
east half of the northwest quarter of section nine (9), in township 
thirty-nine (59) north, of range fourteen (14) east, of third principal 
meridian, which was directed to be divided between said Henry W. 
Kingsbury and Mary K. Buckner by a decree of the circuit court of 
Cook county, which said north boundary strikes said dock line at 
right angles; thence running northeasterly and east along said 
northern boundary line to the west boundary of Kingsbury street ; 
thence southeasterly along the west line of Kingsbury street: 
three hundred forty-three (543) feet, and thence southwesterly 

in a direct line to the place of beginning, together with all 
vl? and singular the tenements, hereditaments, ana appurtenances 

hereto or in anywise appertaining, and the reversion and re- 
versions, remainder and remainders, rents, issues, and profits thereof. 

ANSON SPERRY, 
Guardian of Estate of Henry W. Kingsbury. 


ISHAM & LINCOLN, 
Solicitors . 


STATE OF ILLINOIS. 
County — Cook. City of Ch 1CAQO, j 


ce 


Anson Sperry, being first duly sworn, doth depose and say that 
he has read the above petition, and that the same is true to the best 
of his knowledge, information, and belief. 


ANSON SPERRY. 


Subseriped W sworn to before rie this Oth day of March, A. 1). 1S73. 
[NOTARIAL SEAL. | CHARLES E. TOWNE, 
Notary Public. 


Kndorsed on back: Cook county court. Estate of Ilenry W. 
Kingsbury, a minor. Application for a loan of $75,000 in gold 


Kiled March 7. 1873.  Jos.-Pollak, el’k 


STATE OF ILLINOTS, | 
(‘ook County, j 


— 


Be it remembered that on the 10th day of March, A. D. 1873, the 
same being one of the days of the March term, 1873, of the county 


court of Cook county—present thereat, Honorable Martin a 
ole Rt. M. Wallace, judge; Timothy M. bradley, sheriff; Joseph 
Pollak, el k—the following, anionge other, proceedings were by ‘ 


and before said court had and entered of record, to wit: 
In the Matter of the Estate of Iexnry W. Kinasrury, a Minor. ' 
And now, on this day, comes Anson Sperry, guardian of the estate 
of the said Henry W. Kingsbury, a minor; and it appearing to the 
eourt that all the parties interested have been duly notified, and 
upon hearing the petition of said Anson Sperry, guardian as afore- ~~ 


ANSON SPERRY FT AL. 129 


said, it is ordered that the prayer of the said petition be allowed, and 
that said guardian be authorized and empowered to make on behalf 
of the estate of-said minor the loan not exceeding the sum of seventy- 
five thousand ($75,000) dollars, in the gold coin of the United States, 
or the equivalent thereof in the paper currency of the United States, 
as prayed in said petition, and to pay usual and reasonable commis- 
sions or brokerage therefor, not exceeding in any case two and one- 
half per cent. of the amount of said loan, and, when any loan shall 
be negotiated by said guardian in pursuance of this order, that he 
report the same and the securities proposed to be executed thereon 
and his transactions hereunder to this court. 


STATE OF ILLINoTs, } ; 
4 " r os 
Cook ( ounty, ) 


I, Seth F. Hanchett, clerk of the probate court of Cook county, in 
the State aforesaid, do hereby certify that the foregoing Is a true and 
correct copy of a certain petition of Anson Sperry as guardian 
314 = of the estate of Henry W. Kingsbury, a minor, which was filed 
in the county court of Cook county, Illinois, on the 7th day 
of Mareh, A. D. 1873, and of the order of said court made and entered 
of record thereon, all of which appears from the records and files’ of 
my office; and I further certify that | am by law the custodian of 

all the probate records and files of said county court. 
[mn witness whereof I have hereunto set my hand and 
[seaL.] aftixed the seal of said probate court, at my office, in the 
city of Chicago, in said county, this twentieth day of 

August, A. D. 1879. 
SETH F. HANCHETT, 
Cle rk of the Probate Court. 


Exnuipir 23 
STATE OF ILLINOIS, | in 
( ountly of Cook, j : 


In the County Court, of the April Term, A. D. 1875. 


To the Honorable M. R. M. Wallace, judge of the county court of 

Cook county : 

Your petitioner, Anson Sperry, guardian of Henry W. Kingsbury, 
respectfully represents and shows to your honor that in the negotia- 
tions which he had made with the United States Mortgage Company 
prior to presenting to your honor the petition which was filed in 
this court on the 7th day of March; A. D. 1875, asking permission 

to borrow of said company seventy-five thousand dollars in 
315 gold, and to secure the same by mortgage on certain property 

In said petition deseribed, it was contemplated by said mort- 
gage company and your petitioner that the mortgage to be made as 
aforesaid by permission of the court was to include, in addition to 
the premises deseribed in said petition, the south half of block four 
17 —100) 


ae me emerge 
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(4), in the Kingsbury tract, so called, being that part south of Erie 
street and east of the Chicago river, of the east half of the northwest 
quarter of section nine, in township thirty-nine north, of range four- 
teen east, of the third principal meridian, in the city of Chicago, in 
the county and State aforesaid, but that by aecident said south half 
of said block four was omitted from the list of the premises pro- 
posed to be included in said mortgage, and in consequence, also, 
from the order entered by this court relating to the subject-matter 
of said petition on the 11th day of March, A. D. 1873. 
Your petitioner shows and states to your honor that by reason of 
said omission he is not able to conclude and receive said loan; and 
he therefore prays that the order heretofore entered authorizing the 
inaking of the mortgage referred to in his said petition, filed on the 
7th day of March, A. D. 1873, be amended so as to allow and direct your 
petitioner to include in the mortgage to be madein pursuance of said 
order the south half of block four (4), in the Kingsbury tract, so 
ealled, being that part south of Erie street and east of the Chicago 
river, of the east half of the northwest quarter of section nine, In 
township thirty-nine north, of range fourteen east, of the third prin- 
cipal meridian, in the city of Chicago, in the county and State afore- 
said; and your petitioner further prays that his petition, filed as 
aforesaid on the 7th day of Mareh, A. D. 1873, may be 
316 amended by inserting therein, in the list of land proposed to 
be mortgaged, the description of the south half of said block 
four, in the said Kingsbury tract; and your petitioner will ever 
pray. . a 
ANSON SPERRY, 
Guardian of Ilenry W. Ningsbury, a Minor. 


ISHAM & LINCOLN, Sol’rs. 


ir ae aa cl 


STATE OF ILLINOIS, ? 
Counti of Cook, J 


as. 


Anson Sperry, being first duly sworn, on oath says that he has 
heard read the foregoing petition, & that the matters and — therein 
stated are true in substance and in fact. 


ANSON SPERRY. 


Sworn to and subscribed before me this 4th day of April, 1873. 
[L. s.] CHARLES E. TOWNE, _ 
Notary Public. 


Endorsed on back: County court. Estate of Henry W. Gings- 
bury,a minor. Petition. Filed April 4, 1873. Jos. Pollak, clerk. 


STATE OF ILLINOIS, | _ 
, ’ P SS i 
Cook County, | 


Be it remembered that on the 4th day of April, A. D. 1873, the 
same being one of the days of the March term, 1873, of the county 
court of Cook county—present thereat Honorable Martin R. M. 
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Wallace, judge; Timothy M. Bradley, sheriff; Joseph Pollak, 
J17  clerk—the following, among other, proceedings were by and 
before said court entered of record, to wit: 


In the Matter of the Estate of Henry W. Kinasrury,. a Minor. 


And now, on this day, comes Anson Sperry, guardian of Henry 
W. Kingsbury, a minor; and it appearing to the court that all the 
parties in interest have been duly notified, and upon reading and 
filing the petition of said Anson Sperry, guardian as aforesaid, it is 
ordered that the prayer of said petition be allowed, and that the 
petition by him filed in this court on the 7th day of Mareh, A. D. 
1873, be, and the same is hereby, amended by inserting therein, in 
the list of land proposed to be mortgaged, the description of the 
south half of block four (4), in the Kingsbury track, so called, being 
that part south of Erie street and east of the Chicago river, of the 
east half of the northwest quarter of section nine, in township 
thirty-nine north, of range fourteen east, of the third principal me- 
ridian, in the city of Chicago, in the county of Cook and State of 
Illinois, and that the order of this court entered in the matter of 
said estate on the 10th day of March, A. D. 1873, be, and the same 
is hereby, amended and enlarged so as to allow the prayer of said 
petition of March 7th, A. D. 1573, as the same is hereby amended. 


STATE OF ILLINOIS, } aa 
Cook County, Goal 


[, Seth F. Hanchett, clerk of the probate court of Cook county, 

in the State aforesaid, do hereby certify that the foregoing is 

318 a true and correct copy of a certain amended petition of 

Anson Sperry, as guardian of the estate of Henry W. Kings- 

bury, a minor, which was filed in the county court of Cook county, 

Illinois, on the 4th day of April, A. D. 1875, and of the order of 

said court made and entered of record thereon, all of which appears 

from the records and files of my office ; and I further certify that I 

um by law the custodian of all the probate records and files of said 
county court. 

In witness whereof I have hereunto set my hand and 
aflixed the seal of said probate court, at my office, in the 
city of Chicago, in said county, this twentieth day of Au- 
gust, A. D. 1879. 


[SEAL. | 


SETH F. HANCHETT, 
Clerk of the Probate Court. 
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STATE OF ILLINOIS, | 
Cook County, j 


Of the June Term of the County Court of Cook County Aforesaid 


The Report of Anson Spe rry, Guardian of the Lstate of Hlenry W. Nings- 
bury, a Minor. . 


To the fon. M. R. M. Wallace, judge of said court: 


The undersigned, guardian of the estate of said minor, heretofore 
appointed by this honorable court, would respectfully report the 
condition of said estate and his actings and doings therein since the 

last report, filed herein November o, A. D. 1872, and approved 
old by the said court on the 26th day of December, A. D. 1872. 
Dy said report the undersigned showed in his hands, on 
the 5th day of November, A. D. 1872, monies belenging to said estate 
to the amount of thirty thousand five hundred and twenty-three 
dollars and sixty-nine cents, which was made up of funds from the 
reneral income of said estate, S196.98. and of monies received from 
the loan of one hundred and seventy-five thousand dollars author- 
ized for the purpose of funding the indebtedness of said estate and 
of building upon the same to amount of $30,026.71. 

That the undersigned has collected of rents to the Ist day of June, 
A. D. 1873, twelve thousand five hundred and twenty-eight dollars 
and fifty-one cents, which makes the collection of said rents include 
the month of November, A. D. 1872, and those up to and including 
April, A. D. 1575. 

The undersigned would further report that by his report he had 
received from the said $175,000 gold loan, in gold, $115,000 and in 
premiums on same $16,950, of which he had on hand November 5th, 
1875, thirty thousand and twenty-six dollars and seventy-one cents 
($30,026.71) ; that of said loan he has sinee received the balance In 
gold, to wit, the sum of sixty thousand (860,000), and in premiums 
thereon eight thousand three liundred and twenty-five dollars 
($8,525); in all, gole and premiums, sixty-eight thousand three hun- 
dred and twenty-five ($68,925) dollars; that he has also reeeived for 
interest on lis deposit account to January Ist, A. D. 1873, whieh is 
credited to the loan fund, the sum of six hundred and fifty-four 
dollars. 

That the undersigned, in his November, 1872, report, set forth the 
desirability of building a hall for the use of concerts, lectures, &e., 

on the north one hundred (100) feet of lot six (6), in block 
320 ‘thirty-five, in the original town of Chicago, that portion of 

said lot being unoceupied & a burden to this estate, in pay- 
ment of taxes & assessments thereon. On a eareful and thorough 
examination of the matters it was found that the cost of said hall, 
built as itshould be, with a due regard to present and future wants, 
would amount to about seventy thousand dollars. It was deemed 
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wise and best to improve said lot in that way, and contracts were 
entered into for that purpose, and the building of the hall has pro- 
gressed with such rapidity as the winter and cold wet spring would 
allow. The cost will not probably exceed the original estimates, 
made on suppositiou, and when the work is finished the building 
will be a desirable acquisition to the estate as well as an ornament 
to the city. The entrance to the hall is made through the Clark- 
street store by a passageway seventeen feet in width, in which pas- 
sageway the stairs to the upper stores oft he Clark-street store starts. 
To build said hall an additional loan of money was necessary to be 
made. An application was therefore made to this honorable court 
by the undersigned for leave to borrow in goid coin an additional 
sum, not to exceed seventy-five thousand dollars, and to secure the 
same by mortgage on that part of said estate known commonly as 
block four (4), in Kingsbury tract, said block being bounded north 
by Ontario street, west by Kingsbury street, south by Ohio street, 
and east by the east line of the Kingsbury tract, and also upon 
that part of the block commonly called three (3), in Kingsbury 
tract, bounded east by Kingsbury street, west by the river, north by 
Ontario street, and south uear to Olhto street, being tliat portion 
thereof set off to Henry W. Kingsbury in the partition between him 
and Mrs. Buckner. 
vl That said petition was heard and the prayer thereof 
granted by order of this court, dated March 10th, A. 1). 
IS73; that in pursuance of the powers granted by said order the 
undersigned made a further loan, for the term of ten years, of the 
Unitea States Mortgage Company (the same COM pay that made 
the first loan LO suid estate) of the sum of sevenly thousand dollars, 
interest thereon to be paid at the rate of 9 per centum per annum, 
‘payable semi-annually, and secured the same by mortgage on said 
above-described premises, and also upon the same premises men- 
tioned in said prior mortgage, which said second mortgage bears 
date April Ist, A. D. 1873, and matures April Ist, A. D. 1585. 
That the undersigned at same time made, executed, and delivered 
his bond as guardian, of even date with said Inortgage, to said mort- 
gage company, payable in gold, for said sum of seventy thousand 


>‘ 
? 


dollars (870,000), payable on said first day of April, A. D. 1885. with 
interest thereon at the rate of nine per centum per annum, payable 
semi-annually, in cold coin, both principal and interest payable at 
the Union National Dank, in the city of Chicago. 

That the undersigned has to the Ist day of June instant received 
of said second loan, in gold, the sum of twenty-one thousand 
five hundred and ninety-five dollars and thirty cents ($21,095.50), 
of which he has used six thousand five hundred and ninety-five 
dollars and thirty cents in gold to pay interest maturing May Ist, 
A. D. 1875, on the loan of $175,000, and has sold the remaining 
fifteen thousand dollars at a premium of twenty-five hundred and 
fiftv-nine dollars and thirty-eight cents. 

The undersigned further reports that he has paid on said build- 
ing, in the construction thereof and in insurance thereon, up 
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to the first day of June, 1873, ninety-four thousand eight 
o22 hundred and fifty dollars and 10 cents ($94,850.10). 
That he has paid for interest due on the loan of $175,000 to 
May Ist, A. D. 1873, six thousand five hundred and ninety-five 
dollars and thirty cents in gold. 

That he has also paid as attorneys’ fees, abstracts, & other charges 
In making said new loan the sum of four hundred and seventeen 
dollars and fifteen cents, which will nearly cover all the expenses 
attending the same; the attorneys’ fees for filing petition are as yet 
unpaid, but the undersigned saved the payment of commissions on 
said loan. 

And the undersigned further reports that the mortgages on part 
of block four (4), in Kingsbury tract, originally given to A. P. Hill, 
but owned by Mrs. Kittie G. Forsythe, was about to mature January 
Ist, A. D. 18738, and that she, being desirous of the money, was will- 
ing to make a rebate thereon, and that on the 26th day of Novem- 
ber, there being then due ($7,230.23) seven thousand two hundred 
and thirty dollars and twenty-three cents, the undersigned took up 
said incumbranee for the sum of sixty-eight hundred and fifty-five 
dollars and twenty-three cents (36,555.23), as shown In the account 
hereto appended, and had the same duly released. 

And the undersigned further reports that by the act of the city 
the grade of Clark street was raised, and that the property-owners 
along said block thirty-five (35), in original town of Chicago, united 
in raising said street to grade and in paving same with a block 
pavement; that the undersigned contracted with the Messrs. MeBran 
Brothers to pave the Clark-street front of that part of lot five belong- 
ing to estate, being (41) forty-one feet and six inches, at a cost of five 

dollars and fifty cents (85.50) per foot front, which pavement 
$23 = hhas_ been laid, accepted by the city, and paid for, the biil 
amounting to two hundred and twenty dollars ($220). 

That the store building- on Clark and Randolph streets are nearly 
completed and ready for occupaney and are In every respect appar- 
ently well done and aecording to contract, except that they have 
not been completed in the time specified, & on that account the 
estate has been damaged to a considerable extent. By reason of the 
stores not being ready for renting by May Ist, 1573, litigation may 
result,as damages will be claimed by the undersigned from the par- 
ties no [in] default. 

The original estimates of the cost of said stores was one hundred 
and twenty thousand dollars, while the contracts to the ume have 
amounted to one hundred and seventeen thousand three hundred 
and eighty-five dollars and seventy cents ($117,585.70), of which 
ninety-one thousand three hundred and twenty-three dollars and 
fifty cents (891,525.50) have been paid. 

The apparatus for heating the public hall and Clark-St. store and 
part of Randolph-street stores, contracted for at six thousand three 
hundred and fifty-seven dollars with the Crane Brothers Manufact- 
uring Company, is not included in the contracts above mentioned 
for the stores, but is extra. Of that has been paid to this time four 


thousand dollars. 


ed 
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For the hall contracts have been made to amount of sixty-three 
thousand four hundred and twenty dollars (63,420), on which have 
been paid twenty-seven thousand three hundred and eighty-six dol- 
lars (27,386). It is expected that it will cost from eight to ten thou- 
sand dollars over and above the amounts contracted for to this — to 

complete said hall ready for occupancy, and the undersigned 
324 further reports that from the date of his said last reports, to 

wit, from the 5th day of November, A. D. 1872, he has paid 
out, to the Ist day of June, A. D. 1875, from the general income of 
said estate the sum of twenty-three thousand and sixty-seven dol- 
lars and ninety-seven cents (23,067.07); in dower to Mrs. Jane C, 
Kingsbury, ten thousand and seventy-eight dollars and ninety cents ; 
for Henry’s support, eighteen hundred dollars; for months of De- 
cember, 1872, and January, February, Marelhh, April,and May, 1873, 
to Mrs. Lawrence for dower, seventeen lhundred and sixty-four dol- 
lars and fifteen cents ($1,764.15). 

For State and county taxes of 1871, twenty-five hundred and fifty- 
one dollars and sixty-five cents ($2,551.65); to guardian on ace. of 
services, LWwo thousand dollars (S2.000), and other disbursements, lo 
an account of which, attached hereto and made part of the report, 
with vouchers, is presented to this honorable court for its inspection. 

The undersigned would report that in the payment of dower to 
Mrs. Jane C. Kingsbury he has been governed by the decree of the 
circuit court of Cook county made about the time of his appoint- 
ment as guardian,in and by which said order the undersigned was 
directed to pay out of the estate of said Henry W. Kingsbury the 
annual sum of eight thousand dollars, in quarterly payments of two 
thousand dollars ($2,000) each, said annual amounts to commence 
from the first day of February, A. D. 1872, and to continue for the 
term of five vears, the first years dower, however, not to be paid 
until the first day of February, A. D. 1573, &- from that date quar- 
terly, Aas aforesaid, at the end of each quarter ; that on the first day 
of February, 1875, the undersigned was unable to meet said first 
payment, but on the 10th day of March, A. D.1875, paid four thou- 

sand dollars, with six pr. ct. interest thereon from February 
029 =61, 18738,and on the 7th day of May, A. D. 1875, the remaining 

four thousand dollars, with six per cent. Interest thereon from 
February Ist, A. D. 1873, and at same time paid the further sum of 
two thousand dollars, being the first quarter instalment on the see- 
ond year’s dower, to wit, the amount due from February Ist, 1875, 
to May 1, A. D. 1875. 

In the payment of dower of two ninths of the net income of said 
estate to Mrs. Eva Lawrence the undersigned computed the amount 
thereof from the first day of February, A. D.1S72—the day to which 
all matters connected with the entire estate under Jolin W oodbridge, 
receiver, are computed, and from which matters connected with the 
divided estate commence. 
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bv the report of Hon. Isaac N. Arnold, former guardian of estate of Henry 
W. Kingsbury, he reports the gross income of the estate from Feb’y 1, 
872, to July Ist, 1-72 $9445 74 


From which there appears properly chargeable as expenses to be deducted 1,208 O8 


eauving net income to July Ist . birt ; ? ey 
Chat the undersigned has eco! 1 and received as gross income of the 


—_ 4. ePcLes 
estate from July Ist, 1-72, to Mav. Ist, 1-723 na cee $20,521 21 


There has heen naid for what mav fuiriv he charceahle , 
} bit en paid ior what ten niriyv be Charceabic lo ex- 


penses OF nanacing the estate during same time St; 21 be . 
[ have charged int. paid on outstanding mortgages from Feb 
1, ISf2, to May Ist, 18723, as follow 
Burnside mortence . $38,000 (@, 7 pr. et 
Swain ei LOM) é 
Griswold ‘ ; TALL 8 pr. ct, 
Haddock , Tim 
Brune & Brown morteage SOO 
26 Kittie G. Forsythe “ 7 O00 7.400 
7 Price . a 153.613 33 
SSO 00 a 
Net incom $6,007 88 
Add net income while Mr. Arnold wa ruardian - 9.207 68 
Total net income from Fi b’y Ist, 1-72. to May l. 1875) S120] err 
Two-ninth which would | 2 809 OO 
[ have paid f Ml Law iy» ft Vin Ist, IS;7 n account of her 
dower to that date from February Ist, A. D. 1872 . 2.964 15 
of HD LD 


‘| iking an overpayment in actual income 


There are, however, of rents due and uncollected to May Ist from 
the following parties: 


I ice atin aa iain tla 11 6S 
De NI ii iis oc chin edei alee Seu iee cate: 
es i eee 
Thos. itz Gibbons ? sn hi iii ia ieee nei cd 130 37 
[lamulton WV Thompson waeidcanaaies Se ee ood US 


S1,178 35 


That said delinquent rents will mostly all be collected in a short 
time. The extreme hardness of the times during the past winter 
have put most of the tenants in arrears, but in a short time all will 
be collected LO May Ist. Llamuilton W Thompson, heretofore reported 
as tenants of part of said estate, have failed and left the country, but 
their rent to May Ist, 1875, has been got in a fair way to be secured. 
The lease will then fall through unless other parties keep up their 
rents for them, which as yet has not been done. 

‘The Chicago Ready lioofing Company has failed and the princl- 
pal manager deceased, lt left no assets, and for i long time the uli- 
dersigned was unable to find any person representing it, until March, 

IS75, when the undersigned was enabled to get seventy-five 
24 dollars from Samuel L. Keith, a brother of the deceased 

manager, which wis reeeived in full settlement of the rent 
unpaid, amounting at that time to about one hundred and_ fifty 
dollars. ‘The lease to said company became forfeited to the estate. 


‘> 
—) 


a 
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There are a number of squatters on some of the lots in Kings- 
bury tract, and, failing to get rent from them or to get them off with- 
out legal proceedings, it will become necessary to eject by process of 


law. 


and have been there ever since. 

The undersigned would further report that in the computation of 
interest to be charged against the estate before the payment of the 
two-ninths dower to Mrs. Eva Lawrence he charged interest on 
$80,000, being the mortgage unpaid on the first day of February, A. 
D). 1872, and charged to the share of the estate set off to Henry W. 
Kingsbury at the rates said mortgages were then drawing, leaving 
the advanced rates upon the funding of said mortgages to be charged 
against her when said mortgages shall have been fully funded. 

In recapitulation of the receipts and disbursements of the under- 
signed since the 5th day of November to the 30th day of May, A. D. 
1875, the following is the statement: 


2) 


ar mortgage to Mrs. KR. G. Forsy 
aL Architectural [ron Works, st 
recording release three m't'g 
Dec. y 4 (C. & A. Price on stores 
‘ . Music Hal! 
Jonathan Clark, carpenter 
insurance on buildings 
ri John MeArthur. iron work or 
[s P. Fanning, cut stone on sto 
20 Harry Byrne, plumbing, & 
<> : Burling & Adler, architects 
at Rob’t Griffith. cornice. stores 
iv ?. Fanning, cut stone for hall 
A) John MeArthur. tron work f 
ol city permit le dig an all \ lar 


Lishursements Made from Nov 
Loan Fund 


1IS—199 


Dr. 


~ } ' 


’ 


rT 


rere 


25, 1872 


25. Paid John MeArthur, iron work, hal! 
he 


'** 


‘i 


They went on after the fire, without any special permission, 


On hand and in bank November 5th, 1872 -..-.--.--. $50,523 69 
Received from rents (up to May Ist, 1875) -..----.---. 12,025 51 
Received from balance of $75,000 gold loan... --..--- 60,000 O00 
Sees COED SOCMIINEE GN BIND. ccc. ccc cccnccesccnnnees §.325 00 
Ree’d from int. allowed on bank ace. to Jan’y 1, ‘75.-.- 654 00 
Rec'd from new loan of $70,000 in cold henieene ee 
Rec'd from premium on same. ...... ...... ...<.-- - 209 38 

S1S56.185 SS 
325 I have paid out on construction -......-....--- 108,939 38 

Of buildings: 

IE BR onc ccnunceneunninnnanconmimicinn ae 
Se eee oe ee. a... a cinshdimaiidaiinen << 


S136.185 


10 May 


& dts 


: 


-— em 


SS 


21, 1873, from 


‘>. 
Jan’y 21. 
sé sé 
si 29, 

ti 
Feb’y 3. 
i >. 
rt: 
cs 
B30 
1873. 
Feb’y 21 
17 
Jan’y 7 
Feb’y s.. 
‘4 vow 
March 12 


is 
**) 
‘ic yA 
i‘ 4 
2) 
April 2. 
- 4 ~ 
a oa. 
” Lh. 
as 1%. 
ie 
10. 
ss spe) 
yA i 
28. 
May f) 
331 
IS73 
May f) 
a) l 
is ‘4 
‘é % 
‘ Lf 
9 
‘< 10. 
“19 
4). 
st 
*)>? 
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Messrs. C.& A. Price, Music Bi. .nccccccccee 
a Pee icone ean . 

John MeArthur, iron work, Music Hall_- 

J. B. Sullivan & Co,, glass, &c., stores .....-. 


Jno. MeArthur, iron on Musie Hall ‘iii 

P. Fanning & Co., cut stone for stores 

Jonathan Clark, carpenter, é 
“ “ Music H _ 


Amount brought over ‘iniientiai 


Paid Har-y Byrne, plumbing, &e 


Robert Griffith in full 

ifis., Sih M. on Clark St. store, $5 M.on Ran- 
dolph St. store ; adaienainiiinin 

Architectural Iron Works, on store 

excavation under Buckner walls 

S10 M. ins. on hall, $15 M. Clark St., and 
S30 M. on Randolph " ss sdiiadiaiiamaa ilies 

Jonathan Clark, carpenter, store 

Crane Bros, steam-heating are . 

appraisal for new loan of $70,000 : 

Architectural Lron Works in full for stores : 

Jonathan Clark, roofing, pd to D. U. Keyes 

Harry Byrne, plumbing & gas-fitting 

Jonathan Clark, sky-light an heii 

general on store ‘ 

bringing ie n abs’t to show title, in new loan 

KE. & A. Price, mason work on stores ii 

I. Fanning, cut stone on Musie Hall 

insurance, $310 M. on Musie Hall 

J. B. Sullivan, painting on stores 

Chas. E. Towne, notary fees, ack’g’t new 
morte , - . r 

John MeArthur, iron work on Music Hall 

Barry & Cushing, 2 signe, To Rent ia 

Jonathan Clark (stores) p’d Griffith 

Mess. Wait & Clark, services as att’ys in get- 
ting new loan sical 

Jonathan Clark, work on Music Ilall 


stores 


Amount brought over aria 


Paid Beach & Barnan. cards—To Rent, &c. 


int. due on 175 M. loan for Nov. 1, ’72, to May 
1, 75, at 9 @%, due in gold and paid in gold 

Mr. eeicama fees exam. title in re New 
eS 

PP. Fanning & Co., ¢ ut stones in store ai p ‘d Ww ‘olf 
& Son) : ‘ rn ‘ . 

W. J. Meee hmore, setting iron beam in Clark- 
ee Oe ‘lions . pane ee 

Burling & Adler, are hitec ts’ service 

Iluddock, Cox & Co., second bringing “down 
abstracts , " > ot 

Harry Byrne,.plumbing on stores... ....----- 

CC. & A. Price, mason work on ball 

Crane Bros., steam-heating store & hall 

McBean “= paving 41 feet on Clark St. 


Jonathan Clark, carpenter — on stores .... ~~. 


4,500 
OO 

300 
O00 

OOO 
4,000 
8500 
2.500 


Hd yf Ar 
56.716 


iW) 
ur 


Ora 
% OO”) 
14) 


et 
2 WO 
© (MM) 
Ww 

2 VD 
108 
1M) 
1.205 
2 SO) 
yd 
ot) 
in) 
Pear 


2 (4M) 


+) 
Cow 


“) 
? 


HOO 


on 
LOO 


10 
1) 
0) 
2 Ww) 

220 
3.000 


Oo 
OO 
) 
Ow 
(n) 
OO 
On 
On 


RO 


”» 
x) 


(mM) 
(Mm) 


(MH) 
Ow 
of 


Hn 
im) 
iM) 
iM) 
Mm) 
(Mm) 
iM) 
on 
iM) 
‘w) 
iM) 
Lo 
(M) 
im) 


iM) 
iM) 
0 
i) 


0 


iO 
(Mm) 


(nH) 


Li 
H) 


a 


ANSON SPERRY ET AL. 


1873 
May 24 Harry Byrne, plumbing on stores... ........-. 6 
‘é rT sé sé Music Hall f 64 
Se Brown Brothers, sidewalk lights (120 ft. front) Ho 
s 2 Union Foundry Works, iron beams for alley - tits 
Al Robert Gritlith, tin roof on hall elites 67 
Soe 1872. 
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TOO 
OM) 
1.000 
186 


| OG 
oats"? 


— 


LOS O39 


Rents Collected Since Report of Nov. Sth, 1872, lo May, 1873, but Included 


Rents Only for Apru, LS73. 


Geo. Keller, IS72, Oect., Nov _& Dec.;: 1873, Jan., Feb., M’ch _ 
A. B. Johnson, 1872, Oct., Nov., Dee.; 1873, Jan., Feb — ) 
Feeny Burkbardt, IS;2, UOct., Nov., Dee. 1875. Jan , a b.. M ch, April 
. S. Richardson & Co., 1872, Nov., Dee.; 1873, Jan., Feb., M’eh, Ap’l 
Thos. Jennings, 1872, Nov., Dee.; 1875, Jan., Feb., M’ch, Ap’l : 
Mears, Bates & Co., IS72, Nov., Dee: 1873, Jan., Feb., M’ehb, gn 
Dewes & Co IS7Z, Nov., Dee IS7o, Jan., Feb Mich, Ap! 

D). Goodwillie, IST2, Nov., Dee.; 1873, Jan, Feb., M’ch, Ap’ 

J. L. Deiz & Co., I872, Nov., Dec. ; 1875, Jan., Feb., M’ch, Ap’! 

Joel Bullard, 1872, Nov., Dee.; 1873, Jan., Feb., M’ch, Ap’ — 
Jd. Gino hiv, 18,2. Novy . Dee . IS73, Jan., Feb... ‘I ch, Ap'l ‘ 

Di Kinson, Leach X Co Is7v Nov ‘ Doe : LS7 rT Jan : kel . M ch, Ap’! 
Cronkhite. Chas i] ; 1872. Nov . Lew : LS; . Jan : i r “ see eeas 
Chicago Ready Rooting Co ee : : 


Mrs. FitzGibbons, 1872, June, July, Aug., Sept., & 32d on Oct. ‘ ‘ 


nonry 


Loo 


eae 


333 Disbursements Made from Nov. 15th, 1872, to May 31st, 1873, 


from Estate fund. 


Dir. 


S72 No. of vo 
Nov. 15. To part of State & Co. taxes for [S71 , Hs 
** telegram fr. Ottawa In suit in sup. court ‘ Hu 
[Do 1. * Mrs. Lawrence, Henry's support for Dee., 1872 70 
. ac. dower allowed under Mr. Ar- 
noid ; 71 
ac. dower allowed under Mr. 
Sperry iz 
Jamison, printing briefs in suit sup. court 73 


Anson Sperry, services eunard’n for November 


>4 ‘ Mirs. Lawrence. ac. dower under Mr. Arnold 


. se? 
Hon. E. 8. Isham, legal services aor 76 
Lt ‘ copy of record cuse to co to supreme court 44 
26 His signs for renting estate }) d 27th) ft. 

se ™ llon he Ss Ish lth, WO. lecal ery es allowed by 
Co. c't - , aw 

r4¥ : eXpenses in preparing aflid’ts to take case to sup 
ct mt) 

1873 
J if) y : Mrs Lawren e, dower on my a * | 
Art a a 
Henry's support for Jan’y, 187 
' ' erunrdian services for De« is;Z 

6. ‘* building sidewalk on Kingsbury St., ord by city My 
" * printing briefs, mo. in sup.court to rev ill mandate fy 
7. * H. W. Crawford, att’y fees under Mr. Arnold —. &7 
be ‘ fees of court paid bY ‘Mr Isham, bill for release ‘ale 
24. “ balance State & Cv. tax for 1871 ns iiiiiiiieieisntias Y 
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187: 
Jan. 26. ** Mrs. Lawrence, ac. Arnold, dower a OW) 100 OO 
6 20. * int. due Jan’y 31 on $5,000 m'tg’e @ 8 4% 4] 200) OO 
‘6 —_  —- county court costs... ..- eee a aC 4 Zo OU 


5354 To amount brought over Siri 6,900 bo 
1873 
Feb 1. © Hlenry’s support for February. .-—-. Os JU OO 
oe 1. “* Mrs. Lawrence on Arnold ac., dower -. Ot 200 OO 
‘6 | 4 és rT ‘so mey sé ‘i : : os “a ) iM) 
a6 “6 A. Sperry, guardian services for Jan’y, 73 - bOo08 Od 
oe y se letter copy bowk eliaeiiimaiines . l 
- 7 ‘ short-hand reporter in Kingsbury stiit . wes 1 OO 
briefs in supreme court, answer to Goudy Oy 35 OO 
os 17. “ Mrs. Lawrence in Arnold dower : : LOO LOO OO 
March 1 “ A. Sperry, services as guardian ;, : bebe the) 
‘ . © Mrs. Lawrence, ac. her dower lo 200 OO 
oe -. =. Se ‘* to bal. “ v4 Arnold ; 1s lid lo 
+4 é ‘* flenry’s support for March : ao ‘e LO4 00 OO 
os * © int. due on Geo Sw: aim, STO M fi ir March from 
Oct. 15, '71, @ 7 per cent. aia ; lth 700) 00 
7. ‘** cost eir. court, Kingal ury vs _ Kin: esbury LO ly 
‘ és és ‘és sé bs Bue! ner 1O7 14 1 
%. “ exp’s in obt’g releas- from Mrs. K. G. Forsyth f Zo 
20. * Hlon. E. S. Isham, bal. in full to Nov. Ist, 1872 
his ac. allowed for att Vv ser allowed by Co. c't 10S GIS SO 
si lO. * Mrs. Jane C. Kingsbury, ac. dower 110 LOO os 
2. *. 4 Lawrence, on ac. dower 11] YOO 00 
vs a Henry's support for April liv oO 
9s “« Anson Sperry, guardian, ac. services eed tbe 
vs «4 sh’ ts fees serving landlord warrant —..- Lid lv Ow 
25. ‘ int. due Geo. Swann, 6 mos. to Ap'l 15, o1 
Spencer mtg. lle yO Oo 
30. “ Mrs. Lawrence, for Henry 3 support for May a sO) 0) 
+4 Anson Sperry, guardian, ac. services 33 33 
W670 GW 
5 To amount brought over sii L609 Yo 
18733. 
May 7 Mrs. Kingsbury, } yvear’s dower fr. Aug. 1, '72 
to Feb'y 1, 7 em IIs POO OO 
a .$ Vrs. Kingsbury, year’s dower ifr, — Lo Miay a 
S75 . bin aie Liv OOO OO 
Mrs. Kingsbury, int. on above for delay in 
paver 't, at 6 pr . " ie . i) as ov 
y A mon. &. & sham. on se legn!] services from 
Nov. 1, '72, to Feb’y 10, '73 —_s: lz] 100 OO 
246. © ©. O. Henthorn, for services as clerk in exam 
W ood bridve’s ne, — asain i aiines 122 ~y OO 


RE en eee, 


93 063 47 


Statement of Contracts Made to this Time tn the Construction of thi 
Stores on Randolph & Clark Streets & for the Music Hall. 


Stores: 


C. & A. Price, masonry. ..... wr iene epeneaciiiniaain er 
CUNO COREE CRI a, ie vices catenins 31029 


Architectural Iron Works, iron... ~~. 
Pee, GEE GO snnnneniiiiind 


iittala a 
avteppneewennn ae 


—~ stgg 


epiibiaases — - 


PY eso ag 
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Red't GriGith, Gnivaminee WOR ..<accccscuedccndotaoe - Eee 
J. B. Sullivan & Bro., painting, glass, & settings ...-.-- 6.963 
Harry Byrne, plumbing & gas-fitting --..........---. 4,280 
J. 3G: Tere, CRs Ge atin ccccces comsssine | See 
Brow Bros., patent lights ~.---- sweden onthe te 
| Beanie @ GE <ccednntanenemnnscnnenccmpenial S84 00 
E. F. Dore, extra foundation .....-.-- ere Ge OE 100 50 
Hlall & Clark street stores: 
; Crane bros. Manuf’g Co., steam heating ......-..----.-. 6,357 00 
Music Llall: 
C. A. Pried, GR nicntninencdccsjesintntieie 18.000 
Jonathan Clark, carpentry & finishing... .-..-.-.---- 20.210 
P. Fanning, cut stone -..--~- s narmedetngueil dane SOO 
30G 406 Hoare Gieeres Ot FRE cnc ccacccccnddeees =e 
J. B. Sullivan & Bro., painting & glass_..-.--.. 2,370 
oe SS eee Pee 1.746 
C.& A. Price, Byrne & O’Brien, plastering & modeling. 3,900 
Jens TGR BO. eiditticcnncococnenmee ie 2 O10 
SH Bt HR wn wowdnntabnee ees 4,449 
oS 6... ennmnie e S075 
George A. Teen, GH GO. cnc ences cnt ceiiinee 700 
5. Be Ce, i ctreitiiek ents wend O25 
- » H. Byrne, plumbing & gas-fitting..............--.-.. 1,224 


The undersigned would respectfully report that in im this report 
he has included all receipts and disbursements had and made bv 
him from November 5th, A. D. 1872, to June 1, A. D. T8735, & that 
the rents received only included those due previous- and for and in- 
cluding the month of April, A. D. 1875. 

All of which is respectfully submitted. 

Dated July 10, A. D. 187s. 

ANSON SPERRY, 
Guardian of the Estate of Ilenry W. Kingsbury, a Minor 


Approved in open court Aug 7th, 1575 
M. Rh. M. WALLACE, 
Judge of the County Court of Cook County, Illinois. 


STATE OF ILLINOIS, |} 
County of ¢ ook, | 


Subscribed and sworn to be- me this 7th day of August, A. D. 


JOS. POLLAK, CPk. 


Endorsed on back: Estate of Henry W. Kingsbury. Guardian’s 


report. Filed July 10, 1873. Jos. Pollak, cl’k. 


THE UNITED STATES MORTGAGE CO. VS. 
337 SvaTe OF ILLINots, |... 
Cook County, oo 


Be it remembered that on the seventh day of August, A. D. 1873, 
the same being one of the days of the July term, IS7o, of the county 
court of Cook county—present thereat Honorable Martin R. Wal- 
lace, judge; Timothy M. bradley, sheriff; Joseph Pollak, clerk— 
the following, among other, proceedings were by and before said 
court had and entered of record, to wit: 


[n the Matter of the Guardianship of Henry W. Kincssury,a Minor. 


This day came Anson Sperry and presented to the court bis final 
account as guardian with said minor, showing receipts since his last 
accounting amounting to $07,809.25 and disbursements amounting 
to $37,700.94, which account is examined and approved by the court, 
and it is ordered that it be recorded. 


o08 STATE OF ILLINOIS, | 
( ounty of ¢ 00k, j 


89 ° 


I, Seth I. Ilanchett, clerk of the probate court of Cook county, in 
the State aforesaid, do hereby certify that the foregoing is a true and 
correct copy of the account and report of Anson Sperry as guardian 
of the estate of Henry W. Kingsbury, a minor, together with the 
order of the COUNLY court of said Cook county approving said ac- 
count, made and entered of record on the 7th day of August, A. D. 
1873, all of which appears from the records and files of my office ; 
and | further certify that Iam by law the custodian of all the pro- 
bate records and files of said county court. 

[mn witness whereof | have hereunto set my hand and 
[SEAL. | aflixed the seal of said probate court, at my office, in the 
city of Chicago, in said county, this eighteenth day of April, 
A. D 1879. 
SETI FF. TIANCHETT, 
Clerk of the Probate Court. 


STATE OF ILLINOIS, } 
: ‘ y > SS 
County of Cook, 


I, Joshua C. Knickerbocker, probate judge of Cook county and 
sole presiding judge of the probate court of Cook county, in the 
State of Illinois, do hereby certify that Seth IF. Hanchett, lisq., whose 
name is subscribed to the foregoing certificate of attestation, now is 
and was at the time of signing and sealing the same the clerk of the 
probate court of Cook county aforesaid and keeper of the records 
and seal thereof, duly elected and qualified to otlice, and that full 

faith and credit are and of right ought to be given to all his 
339 — oflicial acts as such in all courts of record and elsewhere. and 

that his said attestation is in due form of law and by the 
proper officer. 


~ 
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Given under my hand and seal, at Chicago, in said Cook 
[seaL.| county, this eighteenth day of April, A. D. 1879. 
JOSHUA C. KNICKERBOCKER, [seat] 
Probate Judge of Cook County, Illinois. 


O10 Exnipit 25. 


Of the July Term of the County Court of Cook County, A. D. 1873. 


To the Hon. M. R. M. Wallace, judge of said court : 


The undersigned, guardian of the estate of Henry W. Kingsbury, 


=> 
a minor, having tendered his resignation of his office of guardian, 


that Mrs. Eva Lawrence, mother of said Kingsbury, may assume the 
position, she having signified here her d sire so to do, would respect- 
fully make this his final report. 

The report last filed by the undersigned was made at the June 
term of this honorable court, and showed all moneys that had been 
received and disbursed by the undersigned from November pth, A. 
D. 1ST72. to June Ist, A. D. IS73. and all transacted business connected 
with said estate to that date. 

From June Ist, 1873, to this day, August 5th, 1S73, the under- 
signed has to make his further exhibit of moneys received and dis- 
bursed and business transacted 


Of rents there has been received ---- ee OE 
Of the last gold loan of $70,000 ...---.-.--.- lid aeietaiati 10,000 00 
Of premiums on gold ——-. an ose _ 6,500 00 
Of int. on bank ace. fr. Jan’y Ist to July Ist, IS75 ..---- OOF 29 
(of rebate on plate-glass duties, in gold .....- Rye coupane o8o 25 
Cl promerans Gtk TOREES GO... . 1. ccc suenenne OO) 7) 


>. 416 YY 


—— 


ANSON SPERRY. 


341 Since June Ist the undersigned has disbursed— 

On account of buildings..-.--- = sre wniss abbeneeiiialiaeades< an 
lor am’t due on mortgage owned by Brown & Brown 9,172 25 
lor general expenses of estate -- » cavendninandiotiia 2,156 42 
lor Henry’s support for June, July, & August, IS75_ ~~ 900 O00 
lor ace. Mrs. Lawrence, 2 this dower_ ..-- outs inate atin thin H00 OO 


S58,585 59 


Of the $1,178.55 of rents in arrear, reported at the June term of 
this court, there has been collected in money six hundred and ten 
dollars and eighty-eight cents and ninety-five dollars credited to A. 
8. Johnson on the 8500 reported as unpaid by him then, he being 
entitled to that credit on the month of April, IS74, by the terms of 
his lease; so that of the am't of $1,175.55 there only remains uncol- 
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lected $472.45, and of this sum the am’t of $357.08 is due from the 
bankrupt firm of Hamilton & Thompson. This sum I have the 
positive assurance of George Scoville, Esq., & Alderman Thomas 
Wilce shall be paid, and if the guardianship had remained in my 
hands for a few days longer the amount would have been received 
by me. 

A. B. Johnson, haying failed, has given up his lease under the 
order of this court, and he has rw as | discharged from its obligations 
from July Ist, 1873. A new lease has been made to John Granger 
for the same premises from July 1, 1873, to May Ist, 1575, at the 
annual rental of $2,250, payable in monthly instalments of $187.50— 
a most fortunate leasing, as the depression of rents has thrown dock 
property vacant in that neighborhood to a great extent. This lease 

was approved in due form by order of this hon. court. 


2 Of the rents now due and unpaid the undersigned has to re- 
port the following: 

Charles Cronkhite, for July, 18735..--- i seguiceniidlidinisidiss iniadah S74 60 
Joel Bullard, ah hon Oven a es qo 00 
George Kellar, Bs ” saint aaaiiel cage aie ia aii 41 65 
Feeney & Burkhardt, for June & July, 1873 ----- .----- 291 64 
A. B. Johnson, for May & June, EN a TTD o41 66 
Mrs. FitzGibbons, from October, 1872 .....-...---- a 171 So 
ER & TOMNGGR.... nccucctminnaconmeneenes ae 


= | Doo Ol 


All of which have been attended to faithfully and the payment 
promised without delay. 

Blake & Whitehouse have oc cupied fifty feet on Tlinois street 
for two years without payment of rent, and although repeatedly 
called on by the undersigned to settle have thus far neglecte “dl to re- 
spond inany manner. The undersigned was about to commence suit 
against them for use and occupation, and would respectfully recom- 
mend that it be done at once without leaseand claim. Undera verbal 
permit of John Woodbridge, Esq., former receiver of the Kingsbury 
estate, they have two houses on the ground from which they re- 
ceive an annual rental of $300, as informe d by them. 

Since my last report the supreme court of the State of Illinois 
have passed upon the said Kingsbury vs. Buckner, reversing the de- 
cision of the court below to the extent of confirming the title to the 
property at the northwestern corner of Kingsbury and Kinzie street, 
known as the Spencer tract, in young Kingsbury, and so far revers- 
ing the case in other respects as to gain property to his estate worth 

not less than thirty thousand dollars. 
o48 The Hon. Edward 8S. Isham, the att’y and counsel of the 
estate, has rendered his bill for services to amount of $4,000, 
which the undersigned would respectfully present for allowance to 
this hon. court, he having paid thereon the sum of $416. 

In addition, the unde signed would respectfully show that he has 
been guardian of young Kingsbury’s estate for just thirteen (13) 
months, and has during that time received and disbursed over two 


iced ietitcbertiee, Seeseth ont en a cd - 
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1 “dred and fifty thousand dollars. Of this there has been received 


rents $24,978.14, and the remainder has been derived from loans. 

In the matter of compensation to the undersigned he has made 
the following charges, which he trusts will be found to be entirely 
legal and just. 

The estate has been in process of reconstruction during the whole 
term of the undersigned, and it became a matter somewhat difficult 
of attainment to reach a money conclusion. ‘The undersigned has, 


1 however, after a careful examination, made the following charges: 
» Six per cent. on rents reed, $24,978.14..............-.. 1,498 68 
Ain’nt actually expended in the reconstruction of the 

estate, Say S1LO0.000, at 23 og | en _ 4000 00 
Am't to be paid to guardian » ane caonece casenn <= 90,498 68 

The undersigned would further report that on the 10th day of 
March, A. D. 1873, an order was granted by this hon. court direet 
lig the guardian to pay to Gen’l A. G. Lawrence the sum of $3,000 
out of any funds derived from the income of said estate. As vet no 
funds have been available, but the unde rsigned Acce pted as cuardian 
an order of said Lawrence, payable on the Ist day of October, 1873, 
provided that there should be funds in his hands at that time that 

in the purview of said order could be used for that purpose. 

O44 And the undersign d would also further re port that there is 

due Goy. Swann, of Baltimore, the sum of 8350 for interest 

y matured July Ist, 1875, on the Spencer mortgage (so called) of 
S1O.000, 

And the undersigned would further report that Henry Crawford, 
sq : claims to he due him il halance of near two hundred dollars 
for services as attorney in this estate, rendered while Mr. Arnold was 
guardian. The undersigned has paid $250 to him at two different 
times Ol) his bill, whieh have Le mn re porte d to and allowed by this 
honorable court. The whole amount claimed was near $700. All 
the vouchers and papers conhner ted with this claim are on the files 
of this court. 

The undersigned would further report that suit has been brought 
against this estate for a mechanics’ lien by Mess. Hiteheock, Spencer 
and Company, who are subcontractors of a subcontractor of the 
original contractor, Jonathan Clark. ‘The amount claimed is small, 

= amounting to some forty-one ($41) dollars; but no lien has or can 
attach to these plaintiffs, and, even if it could, enough is kept back 
from Mr. Clark to wholly indemnify said estate against any judg- 
ment. The defence is in the hands of Mess. Isham and Lincoln, 
who will give it due attention. 

The undersigned has also had suit commenced against W. I] 
Young for renton a lease race to him before the fire of October v. 
IS71, for a portion of the Kingsbury tract set off in the partition to 
Henry W. Kingsbury. This suit is also in the hands of Mess. Isham 
& Lincoln for prosecution. Young has never paid rent since the 
fire, although called upon frequently so to do, and it became neces- 

- sary to commence suit to enforce the collection thereof. 


19—i99 
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The undersigned would respectfully report that the term in the 


lease to Mears, Bates and Co. for the premises on Kinzie streje v 
from Kingsbury street to the river, expired on the Ist day v r 
045 May, A. D. 1873, and that the undersigned consented and 
agreed with them to extend said term for one year, to wit, 
until the Ist day of May, A. D. 1874, at the same rent, to wit, the 
sum of $6,500; and, further, that there is a small printing bill, not ; 
exceeding five dollars in amount, due to the Inter-Ocean Company 
for printing notices “To rent.” 
In further statement— # 
There was in ny hands at date of last report.--.----~-- $4,185 05 
eee LEA OI 6,085 99 
Gold ree’d on $70,000 gold loan, premiums on same, &e 16.500 OO 
LIA OAS SET RT LET RRS OER 504 20 
Rebate on plate glass in gold and premium on same ---- 675 94 


$57 S99 25 


I he ive py aid i eerie trees ninicieatinnntinton 29,756 92 

geet CE 

. «“ —« general expenses and NR os scien 5,656 42 

7 “  « “© guardian’s bal. services in full... -- 1165 35 
ee eae ee 18.148 38 


$57 S99 25 


In conclusion the undersigned would report further that the taxes 
for the year 1872 for State and county are now due & unpaid, but 
should be paid on or before the 18th of August, 1873; and further 
saith not; all of which is respectfully submitted. 

Chicago, August 5th, 1875. 

ANSON SPERRY, 
Cuardian of Estate of Henry W. Kingsbury, a Minor. 


Sworn to and subscribed before me this 7th day of August, A. D. 


JOS. POLLAK, Clk. 
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346 Amount of Rents Received by Anson Sperry, Guardian of the 


Estate of Henry W. Kingsbury, since Report Filed al June 
Term of County Court, Cook County, Illinois, A. D. 18753. 


Name. March April May. June. July. 


oe em 


< Geo. Kellor oe " 1° O04 
DD. Goodwillie a 250 Ol 


Chas. H. Cronkhite | 4 Rae 208 40 
Dewev & Co , é os 1.526 3l 
= -- | Z 
Mears, Bates and Co = - 1624 0S 
J. Ginochivo i" ; : ! -“ ' is 45 
Thos. Jennings rere 7 bs 1G 86 


J >. Deiz WN (' sis aliaiaieadiiiaasia : ‘i } pat > 
Feeny & Burkhardt 145 82 


Dickinson, Leach & Co ‘ ‘6 o¢ 324 OO 
A. B. Johnson penton 105 00 
Joel Bullard | 7 | 

0. S. Richardson & Co May June July Aug’t H18 64 
James Fitz Gibons Part of October. I872 ; roo 
John Granger i duly IS7 DO 


Hii 


o 7 Estat . lo FF hie ral Lrpe HiscsS. 


Dis. 
BS wee. No of yoru 


‘ i«? 

dune ) iz preci Virs Lawrene Or) tae ite lowe! | “ind OM) 
| guardian, Llenry 's support for 

June 2 uw) oO) 

\ Sperry eunrdian, services '" bebed bed 

reveru sturmps for bank el AS - >» OW 

‘<s 2) building sidewalk on Kinzie street 5 1) Ow 
July i! Mrs. Lawrene ruardian, Ilenry’s support 

for July j 0 OO 

Mrs. Lawrence, ac. her 4th dower 200 OO 

A Sper y. guardian, ad ervices oe 3a 

; . Fox & Lloward. dred-ing docks at Ainzie St ‘) ro OM) 

i2 é é lion. FE. S ham. ac. servir is att y ri lif} OO 
yi . :' Isham X Lim nm. eral services [rom Jan. 

Ist, IST3. to May Z7th, 87 ~ 8 45 

Aug | Mrs. Lawrence nm me rel bowel ' J) oO) 
ruardial lienrvy’s Sup pert 

for Aug... a ; lo tue On) 

Anson Sperry, guardian, ac. services bed Oe 


3 606 i 


oS Loan and Building Fund. 


Cr. 


June ltl By amt ree'd in gold on S7 0.000 hOonn “AV im) CMD 
|S “ pren ium on sale of above ° BST Wl 

"4. ** amt ree’d in gold on $70,000 1 ZOO) OW} 

, wae. premium on last ibove am t 3.112 50 

July 1. “ int. allowed at bank for Jan’y Ist to July Ist aM LO 
- 2) §6©§*¢ amt rec'd, rebate of duties, in rold pinncisiiinieana os 2) 
premium on re bat WO 71 


vi SU 23 


June 3 


To paid 


‘i 


al 
>. sé 
4) 
‘ |.) . 
+ > 
‘ 
{ “” 
i * ‘ 
> ] , 
“ 
. 1) . , 
17 ‘ ‘ 
i. 
1s . ‘ 
July Ist. ‘ 
. 

. ss ts 
7 ‘? ‘ ‘ 
>. 

*s + ss 
ta ‘ ‘ ‘ 
té ts ‘ 
ry ° 
6 Oo. To pric 
si 1.2 ‘ rf | 
~~ 
ss A | ‘ 
sé *)*) id ‘ 
‘ ‘ 
+)? ‘ 
at? 
sé o> F 
at) 
4 ‘+ 7) Le | 


June 10. 


40 


Building 


Randolph & Clarke Sf 
buildings 


Clark St. & Musie Hall 
Music liall. 


atbie to state how 

much was pecal 

each A. 
Perc. 


These two contracts | 
referred to are the | 
J-nathan Clark 
contracts. 
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Dir. 


sk.-lieht ot) hole i 
ac. vault doors, stores 


Hlavs Bros 

J. M. Terwilliger, 

Crane Dros “Lenn heating 

J. M Terwilliger, bal. vault doors, store 

Jonathan Clark, carpenter we rk. hall 

J. KR. Sullivan Bros., painting on “ 2. 

John MeArthur, iron work, hall 

Miller & Drew, ins. of S2ZO,000, hall 

Hoedelt Man’f we Co., erates, stores 

brown Bros., sidewalk lichts 

Harry Byrne, was-fitting, &e 

W.W. Strong Man’f’e¢ Co., ac. chairs, hall 

Harry Byrne, reflectors for hall 

C.& A. Price, mason work, hall 

6 kG bE ‘4 64 6 stores __ 

John MeArthur, iron, hall ' 

Jonathan Clark. Carper ter, ball _ 

Miller & Drew, $10,000 ins. on hall 

Crane Bros. Man’f'g¢ Co., steam heating, 
hall 

John MeArthur, 


J. DB. Sullivan & 


Iron work, hall 

£70. painting, KCO.. 
Svores : ee 

J.B. Sullivan & Co., att’ys’ services in obt. 
rebate 

C. & A. Price, plastering in hall 

Harry Byrne, plumbing 
66 ‘4 , ‘< stores 

mortg. to Brown & Brown, service, $5,000 ; 


int., $172.25 ..... 


f (arpentry 
Arehit i \\ . i 
. Fa é 
} i ‘s ava ec 
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(‘rane | » i i 
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{ iri 

no. MeAr 5 
r. | ning 
kK is! . i 
' =i] i \ ¢ [a us via 
liaves }5 ~ = ‘ 
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(irien 


Jno. MeArthur Zd iron tract 
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| ey al ~- 
Building Contractors Contracted for | = = aa . © 
Ez ee @ 
I ee erteceneninn! Gk ic cies (‘ei w liatite ....... Tun 
IS. Graty : Ke! rs —_ f in) os) 
xtra teri A iron worl “ any 
|. byrne sin j’ bing & gas ] i eM) i24 
' . 
_, Sie ee ce ‘ {sas ttiures 2.4 
Kleetric apparatus _ — oun) 
Iron shutters & window 
vuards 
file floor for Clark St. vee ial mw) 
-& titvule 
hreseo painting 
Extra work heating wate: 
closet in Randolph st 
building with steam 
Architect's “4 on Cie 6. .c<- ; ‘ wu) 
'' pholstering 
Anson Sperry, late guardian of estate of Henry W. Kingsbury, a 
minor, appeared in open court Aug. 7th, 1875. 
M. R. M. WALLACE, 
. Judge of the County Court Court of Cook Co., Illinois. 
Sworn to and subscribed before me this 7th day of August, A. D. 
S75. 
JOS. POLLAK, CUE. 
dU Endorsed on back: Final report of guardian of Kingsbury 
7, ” estate to August 5, 1875. Filed August 7th,1873. Jos. Pol- 


lak, el’k. 


STATE OF ILLINOIs, | 
(vok f ountly, j 


be it remembered that on the seventh day of August, A..D. 1875, 
the same being one of the days of the July term, 1873, of the county 
court of Cook county—present thereat ‘Hlonoral le Martin R. M. 
Wallace, judge; Timothy M. Bradley, sheriff; Joseph Pollak, clerk— 
the following, among other, proceedings were by and before said 
court had and entered of record, to wit 


In the Matter of the Guardianship of Ilenry W. KinGspury, a 
Minor 


This day came Anson Sperry and presented to the court his final 

, account as guardian with said minor, showing receipts since his 
last accounting 
amounting to S50. 7O0.O4. which account is examined and approved 
by the court, and it is ordered that it be recorded. 


amounting to $97,890.25, and disbursements to 


STATE OF ILLINOIS, | 
Cook County, } 


SS. 


[, Seth F. Hanchett, clerk of the probate court of Cook county, in 
—_ the State aforesaid, do hereby certify that the foregoing is a true and 
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correct copy of the account and report of Anson Sperry, as guardian 
of the estate of Henry W. Kingsbury, a minor, together with the 
order of the county court of said Cook county approving said ac- 
count, made and entered of record on the 7th day of August, A. D. 
1873; all of which appears from the records and files of my 
301 office; and I further certify that i am by law the custodian 
of all the probate records and files of said county court. 
In witness whereof [ have hereunto set my hand and 
[seaAn.] aflixed the seal of said probate court, at my office, in-the 
city of Chicago, in said county, this eighteenth day of April, 
A. D. 1879. 
SETH F. HANCHETT, 
Clerk of the Probate Court. 


STATE OF ILLINOIS, | 
County ol ¢ Ok. j 


SS 


a Joshua C. Knickerbocker, probate judge of Cook county and 
sole presiding judge of the probate court of Cook county, in the 
State of Illinois, do hereby certifv that Seth F. Ilanchett, ksq., whose 
name is subscribed to the foregoing certificate of attestation, now Is 
and was at the time of signing and sealing the same the clerk of the 
probate court of Cook county aforesaid and keeper of the records 
and seal thereof, duly elected and qualified to office, and that full 
faith and credit are and of right ought to be given to all his official 
acts as such in all courts of record and elsewhere, and that his said 
attestation is In due form of law and by the proper ollicer. 

Given under my hand and seal, at Chicago, in said Cook 
county, this eighteenth day of April, A. D. 1879. 

JOSHUA C. KNICKERBOCKER, 
Probate Judge of Cook County, Illinois. 


| SEAL. | 


(Isndorsed:) Filed April 7, 1884. Jacob Gross, el’k. 


352 kexmipir 26. 


CHICAGO, July aan LS75. 
Ifon. M.R.M. Wallace, judge of the county court of Cook county. 
Sin: Mrs. Eva Lawrence, the mother of Henry W. Kingsbury, 
has addressed. a letter to me of which the following is a copy : 


CyicaGco, July 21st, 1-73. 
My Dear Mr. Sperry: I have always desired and intended to 
become the guardian of my son, but circumstances have forced me 
to wail. My friends now are willing to sign my bond, and it is only 
to take your place myself that I ask for your resignation. I cannot 
end my letter without thanking you for accepting the trust and for 
the faithfulness with which you have conducted the affairs of the 
estate during the past year. 
believe me, very truly yours, 
(Signed) 


EVA LAWRENCE. 


- ™p, 


nee 


! 
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In compliance with the request I now tender to your honor my 
resignation as guardian of the estate of Henry W. Kingsbury, a 
minor, which office [ hold by appointment of this hon. court, such 
resignation to take effect when my accounts are approved and 
settled. When appointed guardian [ accepted upon the request of 
the relatives and friends of young Kingsbury and with the expecta- 
tion of retaining the position for a considerable term, and the annual 
compensation suggested to me and assented to by me was, accord- 
ing to my understanding of the matter, based upon such length- 
ened term. I was at the trouble of securing suflicient bonds- 
ooo men and have now passed about one year performing the 
duties of the office, which have been arduous and responsi- 
ble, restoring, as fast as possible, the estate from its destruction by 
the fire of 1871, erecting large and costly buildings and making 
other improvements to renew the incomes, and receiving and pay- 
Ing out large amounts of money. On rendering my final account | 
shall respectfully ask the court for such compensation as shall be 
commensurate with the services rendered. 
Very respectfully, ANSON SPERRY, 


(juardian. &c 


Endorsed on back: Estate Henry W. Kingsbury, minor. Resig- 
nation of Anson Sperry, guardian. Filed July 26,1873. Jos. Pollak, 
clerk. 


STATE OF ILLINOTS, | . 
Cook County, 3 


Be it remembered that on the thirty-first day of July, A. D. 
1875, the same being one of the days of the July term, 1875, of the 
county court of Cook county—present thereat Ilonorable Martin 
RK. M. Wallace, judge; Timothy M. Bradley, sheriff; Joseph Pollak, 
clerk—the following, among other, proceedings were by and before 
said court had and entered of record, to wit: 


In the Matter of the Estate of Hexry W. Kinasrury. a Minor. 


Oo, 


38 And now comes Anson Sperry, guardian of Henry W. 

Kingsbury, minor's, estate, and presents to the court his res- 
imnation of his said oftlice, which ts accepted by the court, and it is 
ordered that upon filing and approval of his final account with said 
ward and presentation by him to this court of the receipts of a 
guardian to be appointed for said minor the said Anson Sperry 
will be discharged from further liability as such guardian. 


STATE OF ILLINOTS, } 
Cook County, } 


> ee 


I, Seth I. Hanchett, clerk of the probate court of Cook county, in 
the State aforesaid, do hereby certify that the foregoing is a true and 
correct copy of the resignation of Anson Sperry as guardian of the 
estate of Henry W. Kingsbury, a minor, together with the order of 
the county court of said Cook county accepting said resignation 
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made and entered of record on the 3lst day of July, 1875, all of 
which appears from the records and files of my office ; and I further 
certify that am by law the custodian of all the probate records 
and files of said county court. 
[n witness whereof I have hereunto set my hand and 
[seAL.| affixed the seal of said probate court, at my office, in the 
city of Chicago, in said county, this eighteenth day of 
April, A. D. 1879. 
SETH EF. HWANCHETT, 
Clerk of the Probate Court. 
STATE OF ILLINOIS, | 
County of Cook, j “ 


[, Joshua C. Knickerbocker, probate judge of Cook county and 
sole presiding judge of the probate court of Cook county, in the State 
of Illinois, do hereby certify that Seth I’. Hanchett, Esq., 

309 Whose name is subseribed to the foregoing certificate of attes- 
tation, now is and was at the time of signing and sealing the 

same the clerk of the probate court of Cook county aforesaid, and 
keeper of the records and seal thereof, duly elected and qualified Lo 
office, and that full faith and credit are and of right ought to be 
given to all his oflicial acts as such in all courts of record and else- 
where, and that his said attestation is in due form of law and by 


the proper officer. 
Given under my hand and seal, at Chicago, in said Cook 
[seaL.] county, this eighteenth dav of April, A. D. 1879. 


JOSHUA ©. KNICKERBOCKER, [srar.] 
Prohate Judge of f ook County, IT linois. 


(indorsed } riled April Y & ISS. Jacob Gross, clerk 


356 iexarpir 27 
SraTvTe or ILLINots, } 
Cook County, i 


8S S 


In the County Court of said County. July Term, A. D. 1873 


Present: Hon. Martin R. M. Wallace, judge 
Attest: Joseph Pollak, clerk. 


In the Matter of the Guardianship of Henry W. Kinespury, a 
Minor. 


This day comes Eva Lawrence, of the county of Cook, in the State 
of Illinois, and presents and files her petition, duly verified, praying 
that she may be appointed guardian of Henry W. Kingsbury, a 
minor, aged ten years, on the sixteenth day of December, A. D. 1872: 
and it appearing te the court, from the allegations contained in said 
petition and from other evidence, that the said Henry W. Kingsbury 
is a minor under fourteen years of age, that he is a resident of said 
Cook county and has no father living or other legal guardian re- 
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siding in this State, his former guardian, Anson Sperry, having 
resigned his said office, and has an estate consisting of real estate in 
the city of Chicago, within said county of Cook, which said estate 
is estimated to be worth about four hundred thousand dollars, and 
A. G. Lawrence, the husband of said petitioner, having endorsed on 
said petition his consent that his said wife may act as such guardian, 
if appointed ; and it further appearing that the said petitioner, Ev: 
Lawrence, is the mother of said minor and a suitable person to have 
the custody, nurture, and tuition of the said minor and the care 
and management of his estate, and no person having appeared 
to oppose the appointment of a guardian to said minor or to show 

cause why the prayer of said petition should not be al- 
oo: lowed: Itisthereforeordered that the prayer of said petition be 

granted, provided the said Eva Lawrence first file in this court 
her bond in the penal sum of eight hundred thousand dollars, condi- 
tioned and payabie as required by law, and with at least two suffi- 
cient sureties, to be approved by this court, pursuant tothe foregoing 
order. Now comes the said Eva Lawrence and presents her said bond 
In the penal sum of eight hundred thousand dollars, signed and 
sealed by herself, as principal, and A. G. Lawrence, Howard Priestly, 
W. W. Coolbaugh, and T. W. Phinney and Anson Stager, as sure- 
ties; and said bond being read and considered by the court and ap- 
pearing to be in due form of law, and the court being now sufficiently 
advised concerning the security therein, and the same being deemed 
sufficient and satisfactory, it is thereupon ordered that the said bond 
be, and is hereby, approved, and that the clerk file and record the 
same, and that the said Eva Lawrence be, and she is hereby, ap- 
pointed guardian as uforesaid and authorized to have the custody, 
nurture, and tuition of the said minor and the care and management 
of lis estate, and that the clerk issue letters of guardianship accord. 
ingly, under the seal of this Court, and record the same. 


M. R. M. WALLACE, 
County Judge. 


STATE OF ILLINOTS, |. 
Cownty of Cook, §~ 


The People of the State of Illinois to Eva Lawrence, of said county, 

(sreeting : 

Whereas you were by the county court of said county, on the 
thirty-first day of July, A. D. 1875, appointed guardian of the person 

and estate of Henry W. Kingsbury, aged 10 years, on the 16th 
BOS day of December, A. D. 1872, minor, of said Cook county ; 

and whereas you have complied with the conditions of said 
appointment by giving bend with two sureties in the penal sum of 
eight hundred thousand dollars, which bond has been approved by 
said court: 

Now, therefore, know ye, to whom these presents shall come, that 
the said Eva Lawrence is duly constituted guardian of the person 
and estate of said minor, and is authorized and required to have the 
care of his person and estate; to present to said court within three 
9)—199 
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months from the date hereof a just and true inventory, under oath, 
of all the real estate belonging to said minor. 

To lease the real estate of said minor upon such terms and for such 
time as such court shall by its orders direct. 

‘To render an account of her guardianship to said court for ad- 
justment within one year from the date hereof and every year there- 
after until discharged by order of said court; to put to interest the 
money of said minor upen security to be approved by said court, and 
also to do whatever else the law requires of a guardian of the person 
and estate of minor. 

Witness Joseph Pollak, clerk of said court, and the seal 
[sEAL.] thereof, at the city of Chicago, in said county, this thirty- 
first day of July, A. D. 1875. 
JOSEPH POLLAK, Clerk. 


(Endorsed :) Filed July 51st, A. D. 1873. Jos. Pollak, clerk. Re- 
corded in Documentary Records, volume 9, page 186. Jos. Pollak, 


clerk. 


359 Strate or I[LiNors, } i“ 
Cook County, a 


[, Seth I. [fanechett, clerk of the probate court of Cook county, in 
the State aforesaid, do hereby certify that the foregoing 1s a true 
and correct copy of an order of the county court of said Cook county 
made and entered of record in said court on the 31st day of July, 
A. D. 1875, appointing Eva Lawrence guardian of the person and 
estate of Ilenry W. Kingsbury, a minor, and of the letters of guard- 
lanship issued in pursuance of said order; all of which appears 
from the records and files of my office; and I further certify that I 
am by law the custodian of all the probate records and files of said 
county court. 

ln witness whereof [have hereuntoset my hand and affixed 
the seal of said probate court, at my office, in the city of 
Chicago, in said county, this eighteenth day of April, A. 
D. 1879. 


[SEAL. | 


SETH F. HANCHETT, 
Clerk of the Probate Court. 


STATE OF ILLINOTS, | 
County of Cook, | 


. 8 XR 


I, Joshua C. Knickerbocker, probate judge of Cook county and sole 
presiding Judge of the probate court of Cook county, in the State of 
[linois, do hereby certify that Seth F. Hanchett, Esq., whose name 
is subscribed to the foregoing certificate of attestation, now is and 
was at the time of signing and sealing the same the clerk of the 
probate court of Cook county aforesaid and keeper of the records 
and seal thereof, duly elected and qualified to office, and that full 

faith and eredit are and of right ought to be given to all 
360 his official aets as such in all courts of record and elsewhere, 
and that his said attestation is in due form of law and by the 
proper officer. 


~~ ow le 


| 
4 
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Given under my hand and seal, at Chicago, in said Cook 
county, this eighteenth day of Aprii, A. D. 1879. 
JOSHUA C. KNICKERBOCKER, [skat.] 
Probate Judge of Cook County, Illinois. 


[ SEAL. | 


(Endorsed :) Filed April 7, 1884. Jacob Gross, clerk. 


O61 Srate or ILciNors, | ons 
County of Cook, |~ 


In the County Court of Cook County. 


Inventory of the Real and Personal Estate of Henry W. Kingsburu, a 


af: 
Alinor. 


To the honorable county court of Cook county : 

The following is a just and true inventory of all the real and per- 
sonal estate of Henry W. Kingsbury so far as I have been able to 
ascertain the same, and which have come to my hands and been 
turned over to me by Anson Sperry, Esq., late guardian of my said 
estate, to wit: 

First. All of lot number six (6), in bloek number thirty-five (35), 
in the original town of Chicago; and also the north forty-one and 
six-tenths (41.6) feet of lot number five (5), in said block thirty-five 
(50), In the original town of Chicago. 

Second. All that piece and parcel of the east half of the northwest 

quarter of section nine (‘), in township thirty-nine (39) north, 
0602 of range 14 east, of the Srd P. M., included in the following- 

described boundaries, to wit: Commencing at a point in 
the east line of said northwest quarter of said section nine three 
(3) feet north of the center of Ontario street (which is the north- 
ern boundary of thetractof land in said east half of said north- 
west quarter of section nine (), which was divided between Mary 
K. Buckner and said Henry W. Kingsbury, according to a plat at- 
tached to commissioners’ report) to the center line of Kingsbury 
street, thence running southeasterly along the center of said Kings- 
bury street to a point on the center line of Olio street extended ; 
thence east along the center of Ohio street to the east line of said 
northwest quarter of said section nine (), and thence north along 
said east line to the place of beginning. 

Third. All that portion and parcel of said east half of said north- 
west quater section included in the following-deseribed boundaries, 
to wit: Commencing at a point on the east line of said quarter section 
at the center of Indiana St., and running thence west along the 
center of Indiana St. to the center of Kingsbury St.; thence south- 
easterly along the center of Kingsbury St. to a point on the center 
of Kingsbury St. to a point on the center line of Illinois St. extended ; 

thence east along the center of Illinois St. to the east line of 
363 the said northwest quarter section, and thence north along 
the east line of the said northwest quarter section to the place 
of beginning. 
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Fourth. All that portion and parcel of said east half of said 
northwest quarter section included in the following-deseribed bound- 
aries, to wit: Commencing on the north line of Kinzie street at a 
pont one hundred (100) feet west from the corner of Kinzie and 
Kingsbury Sts. and running thence northwesterly on a line parallel 
with the dock line of the east bank of the north branch of the 
Chicago river one hundred and fifty (150) feet; thence west on a 
line parallel with the north line of Kinzie street to the said dock 
line of said river, and thence southwesterly along said dock: line 
one hundred and fifty (150) feet to the north line of said Kinzie St., 
and thence on north line of Kinzie St. to the place of beginning, 
and all the rights of the said Henry W. Kingsbury and Mary k. 
Buckner lving south of the north line of the said tract in this pura 
graph described extended to the west bank of said river and west 
of the easterly line of said tract extended to the center of Kinzie 
street. 

Fifth. All that portion and parcel of said east half of said north- 

west quarter section included in the following-described bound- 
OO aries, to wit: Commencing on the dock line of said east 

bank of said river one hundred and fifty (150) feet north- 
westerly from the intersection of said dock line with the north line 
of Kinzie St. and running thence northwesterly along said dock 
line three — and five-tenths (500.5) feet; thence northeasterly to a 
point Ol the west line of Kingsbury street three hundred and SCV- 
enty-five (375) feet from the southwest corner of Kingsbury and In- 
diana Sts.; thence southeasterly along the west line of Kingsbury 
street four hundred and seven (407) feet, and thence west on a line 
parallel with the north line of Kinzie St. to the place of beginning ; 
and all the rights of said Henry W. Kingsbury and Mary k. Buck- 
ner lying between the north and south lines of the tract in this para- 
graph deseribed extended to the west line of said river and to the 
center of Kingsbury Se. 

Sixth. All that portion and parcel of said east half of said north- 
west quarter section included in the following-deseribed boundaries, 
to wit: Commencing on the dock line of said east bank of said river 
two hundred and thirty-one (251) feet northwesterly from the in- 
tersection of the north line of Indiana street with said dock line 
and running thence along said dock line northwesterly to the north 

boundary of the tract in said east half of said northwest 
DUO quarter of section 9 aforesaid, to be divided between said 

Henry W. Kingsbury and Mary Kk. Buckner, which strikes 
the said dock line at right angles, in the manner shown by the map 
attached to the report of the commissioners; thence running 
northeasterly and east along said northern boundary to the west 
line of Kingsbury street three hundred and forty three (343) feet, 
and thence southwesterly in a direct line to the place of beginning: 
and all the rights of said Ilenry W. Kingsbury and Mary K. Buck- 
ner lying north of the south line of the tract of land in this para- 
graph deseribed extended to the center of Kingsbury St. and to the 
west bank of said river. 

7th. A five-story sand-stone front building, nearly completed, 


ee -~ 


te em lee At la 
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situated on lot number six (6), in block number thirty-five (355), 
aforesaid. 

Sth. A four-story sand-stone front building situated on the north 
forty-one and six-tenths (41.6) feet of lot number five (5), in said 
block thirty-five (35); also a hall building situated in the rear of 
the premises on Clark St. and Randolph St., heretofore deseribed, 
and all approaching a state of completion, under the supervision of 
Messrs. Burling & Adler, architects of this city. 

Which said premises I find subject to the following incumbrances, 

to Wit: 
366 One of one hundred and seventy-five thousand dollars to 
the United States Mortgage Co., due May 1, 1877, with 9 per 
cent. interest ; one of seventy thousand dollars to the United States 
Mortgage Co., due April 1, ISS3, 0 per cent. interest. 

Also a deed of trust held by Thomas Swann, of Baltimore, Md., 
for ten thousand dollars. 

The above incumbrances covering all the realty of the estate, with 
the exception of twenty-eight (2S) feet of dock property on the north 
branch of the Chicago river, commencing at a point 150 feet north 
of Kinzie St. and running northerly 25 feet. 

There was also transferred to me on the said 7th of August, 1873, 
the following claims: 


Due on contracts, said contracts approved by this hon. 


I i i aie se een men ti ie eit BHG.003 55 
Dente 6G GOONS Wilcnscen cc cuccene cons csemiobeenadh 2,581 S85 
CORP GUE eceeetieiindiiidecemewnn cane cmd iaitiindiaie: ae 
ee eS NC sittin, Te 
Due Mrs. J. C _ Kingsbury by order of circuit court of 

Ce I iiitttibecancnncenceonnideenaeie 2 000 OO 
——e ee as. ee 8350) OO 
Acceptance g viven by Bs BET . conncccyensmemennn 2» O00 OO 
Assessment paving Randolph RE ee ee ae 100 OO 
U nadjusted claims contracted by my Spe 3p . 6.000 OO 

See 0 GEE Giicectcnnscn.cccachuinnee. Gee 
oO7 There was transferred to me by <A. Sperry, the former 


guardian, $18,148.31, and there was due from the U.S. Mort 
gage Co. a balance on their last loan of $70,000.00, contracted by A. 
Sperry, 5,404.70 in gold. 

All the foregoing real estate is subject to the dower of Mrs. Jane 
C. Kingsbury, and also to the dower of Miss Eva Lawrence, the 
mother of Henry W. Kingsbury, and is also subject to the incum- 
brances hereinbefore mentioned. 

[In regard to personal property I have to report that none has 
come Into my possession up to this date, except rents collected, to 
be accounted for, one letter-press, and some few books of accounts 
and leases, together with a rent-roll of the estate. 

There is, I believe, a considerable sum of money in the hands of 
John Woodbridge, late receiver of the Kingsbury estate, belonging 
to Henry W. Kingsbury, the amount of which I am unable to state 
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until his account has been fully rendered and passed upon by the 
circuit court; and I further report that up to this date not one dollar 
of money has come into my hands as guardian of the es- 
tate of said Henry W. Kingsbury, except as hereinbe- 
20S fore and hereinafter stated, but that heretofore, to wit, 
on the 7th day of Augustlast,an order was made transferring 
to the subseriber, as guardian of the estate of Henry W. Kingsbury, 
the possession, custody, and management of the real estate herein- 
before set forth as being the property of said Henry W. Kingsbury, 
with power to collect the rents thereof, reference being had to said 
order for greater certainty. 
The said A. Sperry collected the rents up to and including those 
due August Ist 1873, saving and except rents due from— 


te CI iia oc sins iinet Weide te es ee 
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All the property and the rents thereof are subject to the claim of 
dower by Mrs. Jane C. Kingsbury and Eva Lawrence after all ex- 
penses and charges have been paid. 

All of whith is true according to the best of my belief, knowledge, 
and information, and which is respectfully submitted. 

EVA LAWRENCE, 
Guardian of Henry W. Kingsbury. 
369 Approved in open court Nov. 19, 1875. 
M. Rh. M. WALLACE, 
Judge of the County Court of Cook County, Illinois. 


STATE OF ILLINOIS, | 
( ounty of Cool, j 


a a 


Eva Lawrence, of said county, being first duly sworn according 
to law, deposes and says that the above inventory is true to the best 
of her knowledge and belief. 


~ 


EVA LAWRENCE, Guardian. 


Subseribed & sworn to before me this 7th day of November, A. D. 
L873. | 
[SEAL. ] JOIN MADDEN, 

Notary Public. 


Endorsed on back: Inventory. Henry W. Kingsbury, a minor. 
Filed Nov. 7th, 1873. Jos. Pollak, cl’k. 


! 
| 
| 
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370 Srate or ILitNors, |... 
Cook County, j° 

Be it remembered that on the nineteenth day of November, 
A. D. 1873, the same being one of the days of the November term, 
1873, of the county court of Cook county—present thereat Honor- 
tble Martin R. M. Wallace, judge; Timothy M. Bradley, sheriff; 
Joseph Pollak, clerk—the following, among other, proceedings were 
by and before said court had and entered of record, to wit: 


In the Matter of the Estate of Henry W. Kinaspury, a Minor. 


This day came Eva Lawrence, guardian of Henry W. Kingsbury, 


a minor, and presented to the court an inventory of the estate of her 


said ward, duly verified by her oath, and the court having exam- 
ined and approved said inventory, it is ordered that it be recorded. 


STATE OF ILLINOIS, | 
. P a 88 oe 
Cook County, | 


I, Seth F. Hanchett, clerk of the probate court of Cook county, in 
the State aforesaid, do hereby certify that the foregoing is a 
Od true and correct copy of the inventory by Eva Lawrence, 
guardian of the estate of Henry W. Kingsbury, a minor, to- 
gether with the order of the county court of said Cook county ap- 
proving said inventory, made and entered of record on the nineteenth 
of November, A. D. 1875, all of which appears from the records and 
bills of my office; anc I further certify that Iam by law the custo- 
dian of all the probate records and files of said county court. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said probate court at my office, in the city of Chicago, in said 
county, this eighteenth day of April, A. D. 1879. 

[SEAL. | SETH F. HANCHETT, 
Clerk of the Probate Court 


STaTE OF Intinots, — |... 
County of Cook, > ° 


I, Joshua C. Knickerbocker, probate judge of Cook county and sole 
presiding judge of the probate court of Cook county, in the State of 
Illinois, do hereby certify that Seth F. Hanchett, Esq., whose name 
is subscribed to the foregoing certificate of attestation, now is and 
was at the time of signing and sealing the same the clerk of the 

probate court of Cook county aforesaid and keeper of the ree- 
372 ordsand seal thereof, duly elected and qualified to office, and 

that full faith and eredit are and of right ought to be given 
to all his officials acts as such in all courts of record and elsewhere, 
and that his said attestation is in due form of law and by the proper 
otticer. 

Given under my hand and seal, at Chicago, in said Cook county, 
this eighteenth day of April, A. D. 1879. 

JOSHUA C. KNICKERBOCKER, [seat.} 
Probate Judge of Cook County, Illinois. 
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O79 Cricaco, Feb’y 3rd, 1875. 


To his honor M. R. M. Wallace, judge of Cook county court: 


Str: I hereby resign the guardianship of my son, Henry Waller 
Kingsbury, as I expect to be absent from Chicago for two years, and 
! request your honor to appoint Mr. If. G. Powers my successor. 


Kiespectfully, EVA LAWRENCE. 


Endorsed on back: Resignation of guardian. Filed Febr. 5th, 
1875. H. Leib, cl’k. 


on 


YE STATE OF ILLINOTs, | 
Cook County, "tens 
Be it remembered that on the fourth day of February, A. D. 1875, 
the same being one of the days of the January term, 1875, of 
the county court of Cook county—present thereat Honorable Martin 
R. M. Wallace, judge; Francis Agnew, sheriff; Hlermann Lieb, 
clerk—the following, among other, proceedings were by and before 
said court had and entered of record, to wit: 


In the Matier of the Guardianship of Henry W. Kincspury, a 
Mitior. 


This day came Eva Lawrence, guardian of the estate of Henry W. 
Kingsbury, a minor, and presented to the court her written resig- 
nation of her said office as such guardian and her request that the 
court appoint as her successor Heman G. Powers, of the county of 
Cook, in the State of Illinois; and the petition for the appointment 
of the said Ileman G. Power, as such guardian, being tiled herein 
and his consent to act as such guardian, if appointed, and it appear- 

ing to the court from satisfactory evidence that the said 
Die [leman G. Powers isacompetent and suitable person to be en- 

trusted with the care of said minor's estate, it is ordered by 
the court that the resignation of the said Eva Lawrence be, and the 
same 1s hereby, accepted ; and it is further ordered that the said 
Ileman G. Powers be appointed guardian of the estate of the said 
minor, Hlenry Waller Kingsbury, upon filing his bond as such 
guardian in the penal sum of eight hundred thousand dollars, with 
cood and sufficient surety, conditioned as the law direets. 

Whereupon said lleman (yr. Powers presents his bond, duly CX - 
ecuted, in the penal sum of eight hundred thousand dollars, with 
W. I. Coolbaugh and Calvin ‘T. Wheeler as his sureties, which bond 
is examined by the court, and, it appearing to the court that the sure- 
ties on said bond are sufficient and responsible, it is ordered that said 
bond be received and approved, and that letters of guardianship of 
the estate of the sald Henrv W. Kingsbury, minor, be issued LO the 
said Heman G. Powers accordingly. 

And it is further ordered by the court that the said Eva Lawrence 
and her agents deliver up forthwith to Heman G. Powers, guardian 
of the estate of said Hlenry W. Kingsbury, minor, all goods, chattels, 


dui 


| 


| 
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moneys, leases, title papers, and other effects in their custody 
376 belonging to said minor. 

And it is further ordered that said Eva Lawrence, within 
thirty days from this date, present to this court her account showing 
all her receipts and disbursements on account of the estate of said 
Henry W. Kingsbury, minor. 


STATE OF [LLINOIS, | gg: 
(Cook County, j i) 


I, Seth F. Hanchett, clerk of the probate court of Cook county, in 
the State aforesaid, do hereby certify that the foregoing is a true 
and correct copy of the resignation of Eva Lawrence as guardian of 
the estate of Henry W. Kingsbury, a minor, together with the order 
of the county court 6f said Cook county accepting said resignation, 
made and entered of record on the fourth day of February, A. D. 
1875, all of which appears from the records and files of my office; 
and | further certify that | am by law the custodian of all the pro- 
bate records and files of said county court. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said probate court, at my office, in the city of Chicago, in 
said county, this eighteenth day of April, A. D. 1879. 

|SEAL. ] SETH FF. IANCHET TD, 
Clerk of the Probate Court. 


‘= 


aye STATE OF ILLINOTs, | = 
County of Cook, 4 ~ 


I, Joshua C. Knickerbocker, probate judge of Cook county and 
sole presiding judge of the probate court of Cook county, in the 
State of Illinois, do hereby certify that Seth F. Hanchett, Esq., 
whose name is subseribed to the foregoing certificate of attestation, 
now is and was at the time of signing and sealing the same the clerk 
of the probate court of Cook county aforesaid and keeper of the 
records and seal thereof, duly elected and qualified to office, and 
that full faith and credit are and of mght ought to be given to all 
his official acts as such in all courts of record and elsewhere, and 
that his said attestation is in due form of law and by the proper 
otheer. 

Given under my hand and seal, at Chicago, in said Cook county, 
this eighteenth day of April, A. D. 1879. 

[SEAL. | JOSHUA C. KNICKERBOCKER, 
Probate Judge of Cook County, Illinois. 


3978 Strate or ILiInors, | 
. RSX 
Cook County, 


Be it remembered that on the fourth day of February, A. D. 1875, 
the same being one of the day- of the January term, 1875, of the county 
court of Cook county—present thereat Honorable Martin R. M. Wal- 
lace, judge; Franeis Agnew, sheriff; Hermann Lieb, clerk—the 
following, among other, proceedings were by and before said court 
had and entered of record, to wit 
2i—1v9 
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In the Matter of the Guardianship of HENry W. KINGSBURY, a 
Minor. 


This day came Eva Lawrence, guardian of the estate of Henry’ 


W. Kingsbury, a minor, and presented to the court her written 
resignation of her said office as such guardian and her request that 
the court appoint as her successor Hleman G. Powers, of the county 
of Cook, in the State of Illinois; and the petition for the ap point- 
ment of the said Heman G. Powers as such guardian being filed 
herein, and his consent to act as such suardian, if ap pointed, ‘and 
it appearing to the court, from satisfactory evidence, that the said 

Ileman G. Powers is a competent and suitable person to be 
379 entrusted with the care of said minor’s estate, it is ordered 

by the court that the resignation of the said Eva Lawrence 
be, and the same is hereby, accepted ; and it is further ordered that 
the said llem: an Ga, Powers be ap) Olt nted guardian of the estate of the 
sald minor, Henry Waller Kingsbury, upon filing his bond as such 
guardian in the penal sum of eight hundred thousand dollars, with 
good and sufficient surety, conditioned as the law directs; where- 
upon said Ileman G. Powers presented bis said bond, duly executed 
in the penal sum of eight hundred thousand dollars, with W. F. 
Coolbaugh and Calvin T. Wheeler as his sureties, which bond is ex- 
amined by the court; and itappearing to the court that the sureties 
on said bond are sufficient and responsible, it is ordered that said 
bond be received and approved, and t hat woeshege cuardianship of 
the estate of the said [lenny W. Kingsbury, minor, be issued to the 
sald Hleman G. Powers accordingly. 

And it is further ordered by the court that the said Eva Lawrence 
and her agents deliver up forthwith to [leman G. Powers, guardian 
of the estate of said Henry W. Kingsbury, minor, all goods, chat- 
tels, moneys, leases, title papers, and other effects in their custody 
belonging to said minor; and it is further ordered that said Eva 

Lawrence, within thirty days from this date, present to this 
ool) court her account showing all her ree ipts and disbursements 
on account of the estate of said Ilenry W. Kingsbury, minor. 


STATE OF ILLINOTs, | 

County of Cook, 
The People of the State of Illinois to Ileman G., Powers, of said 

county, Greeting : 

Whereas you were, by the county court of said county, on the 
fourth day of February, A. D.1875, appointed guardian of the estate 
of Henry Waller Kingsbury, aged 12 vears, on the 16 day of De- 
cember, A. D. 1875, minor, of said Cook county ; and whereas you 
have complied with the conditions of said appointment by giving 
bond, with two sureties, in the penal sum of eight hundred thou- 
sand dollars, which bond has been approved by said court: 

Now, therefore, know ye, to whom these presents shail come, that 
the said Heeman G. Powers is duly constituted guardian of the estate 
of said minor, and is authorized and required to have the care of 


~-_ 
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his estate; to present to said court within three months from the 

date hereof a just and true inventory, under oath, of all the 
3Sl real and personal estate belonging to said minor; to lease the 

real estate of said minor upon such terms and for such time 
as such court shall, by its orders, direct; to render an account of his 
guardianship to said court for adjustment within one year from the 
date hereof and every year thereafter until discharged by order of 
said court; to put to interest the money of said minor upon security 
to be approved by said court, and also to do whatever else the law 
requires of a guardian of the estate of minor. 

Witness Hermann Lieb, clerk of said court, and the seal thereof, 
at the city of Chicago, in said county, this fourth day of February, 
A. D. 1875. 

[L. s.] HERMANN LIEB, Clerk. 


Sratre OF ILLINOIS, | 
Cook County, 3 


[, Seth F. Hanehett, clerk of the probate court of Cook county, in 
the State aforesaid, do hereby certify that the foregoing is a true 
and correct copy of an order of the county court of said Cook county 
made and entered of record in said court on the fourth day of Feb- 
ruary, A. D. 1875, appointing Heman G. Powers guardian of the 

estate of Henry W. Kingsbury, a minor, and of the letters of 
382. guardianship issued in pursuance of said order; all ef which 

appears from the records and files of my office; and I further 
certify that I am by law the custodian of all the probate records 
and files of said county court. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said probate court, at my office, in the city of Chicago, in said 
county, this eighteenth day of April, A. D. 1579. 

[ SEAL. | SETH F. HWANCHETT, 
Clerk of the Probate Court. 


SrTate OF ILLINots, } 
County of 3 ee 


on. 


I, Joshua C. Knickerbocker, probate judge of Cook county and 
sole presiding judge of the probate court of Cook county, in the 
State of Illinois, do hereby certify that Seth F. Hanchett, Esq., 
whose name is subscribed to the foregoing certificate of attestation, 
now is and was at the time of signing and sealing the same the 
clerk of the probate court of Cook county aforesaid and keeper of 
the records and seal thereof, duly elected and qualified to office, and 
that full faith and credit are and of right ought to be given to all 

his official acts as such in all courts of record and elsewhere, 
383 and that his said attestation is in due form of lawand by the 
proper officer. 

Given under my hand and seal, at Chicago, in said Cook county, 
this eighteenth day of April, A. D. 1579. 

JOSHUA C. KNICKERBOCKER, 
Probate Judge of Cook County, Illinois. 
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084 Sravre or ILLINot!s, | 
County of Cook, a 
In the County Court of Cook County. — Term, A. D. 1876. 
In the Matter of the Kstate of Henny W. KINGS RY, a Minor. 


To the Hon. M. R. M. Wallace, judge of said court: 

The petition of Hleman G. Powers, here tofore by the consideration 
of this court appointed the guardian of the estate of said Henry W. 
Kingsbury, an infant, shows unto your honor that said petitioner 


: 


was ap pointe dd guardian as aforesaid of said estate on the fourth day 
of kebruary, A. D. 1875 

That on the fifth day of July, A. D. 1872, Anson Sperry, then being 
the guardian of said estate, theretofore appointed by sald court, filed 
in said court his Je tition praving thiat li might Le elmpowered and 
directed by said court to hegotiat and make for said estate, for the 
uses and purposes in said po tition set forth, namely, for the payvimeit 
ofsundry itemsof indebtedness and the accumulated interest thereon, 
which were charges, by way of mortgage or otherwise, upon the estate 

of said infant, and for funding or consolidating the said in- 
880  debtedness, and also for the purpose of improving, by the 

erection of buildings thereon, a portion of the estate of said 
Infant in the place of buildings formerly standing thereon and which 
had been destroyed by fire on or about the ninth day of October, A 
D. 1871, a loan for a sum of money not exceeding in all the sum of 
two hundred thousand dollars, and to pay usual and re-sonable com- 
missions and brokerage therefor, and to hnortyage, as security for the 
MONCYVS SO borrowed, certain lands and pore mises being of the real 
estate of said infant in said petition deseribed, for all which matters 
and things, together with other matters in said petition contained, 
your orator refers, for greater certainty, to the petition of said Anson 
Sperry, now on file in this court. 

Your petitioner further shows that ailerw: irds and on or about the 
seventeenth day of March, A. D. 1875, said Anson Sperry, guardian 
as aforesaid, filed in this court his further netition, showing unto 
your honor that under the order and deeree of this court, entered in 
pursuahee of the Petition of said cuardian filed, as afore said, on the 
fifth day of July, A. D. IS72, he had borrowed from the United States 
Mortgage Company the sum of one hundred and seventy-five thou- 
sand dollars in gold-for the purposes named in said first petition, 
namely, the consolidating thie mortyvage indebtedness of said eslate 

and of restoring certain buildings of the estate which had 
O56 been burned by lire. 

That if the remainder of the gold then receivable Upon si aid 
loan should be sold at the same premium as was obtained for that 
Which had previously been sold there would then have been received 
by said guardian from said loan, after defraying the expense for 
commissions, telegrams, and revenue stamps, the sum of one hun- 
dred and ninety-four thousand six hundred and forty-six dollars 
and thirty-eight cents ($194,646.58); that from said sum certain 
mortgages in said petition described, together with the accrued in- 
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terest thereon, had been paid, which mortgages and interest amounted 
to a total of sixty-eight thousand and three dollars and eighty cents 
($68,643.80)*, leaving unexpended the sum of one hundred and 
twenty-six thousand and two dollars and fifty-eight cents ($126,- 
002.58), which amount, it was assumed, it would be all or nearly all 
required in the construction of the buildings then erecting on the 
Randolph-street front of lot number six (6), in block number thirty- 
five (35), in the original town of Chicago, and the building then 
erecting on that part of lot five (5), in said block number thirty-five 
(35), belonging to the estate of said Henry W. Kingsbury. 
Said petition further showed that said building then erect- 
O87 = ing on the Randolph-street front of said lot number six (6) oc- 
cupied the front of said lot along a frontage of about eighty 
feet, and extended to a depth of about eight feet, leaving unoccupied 
the rear portion of said lot number (6), namely, a tract of ground 
extending along the alley in the rear of said lot about eight feet in 
width east and west, and also about one hundred feet north and 
south. 

That said ground had formerly been improved and was occupied 
at the time of the fire, on October Yth, 1871, by a public hall or the- 
atre, which had been destroyed in that fire with the other buildings 
on said lot; said petitioner represented that it had been deemed for 
the interest of said estaie to restore and re-erect upon said portion 
of said lot six, being eighty by one hundred feet, a building which 
might be used as a public hall, having a- entrance upon Clark 
street, and that it was estimated that the cost of construction, furnish- 
ing, and properly equipping such a ball would be about seventy 
thousand dollars, computed in the paper currency of the United 
States. 

Said petition further showed that, in addition to the mortgages 
already paid and consolidated, as in said petition above stated, two 

other incumbrances charged upon the estate existed, to wit: 
388 Ist. An indebtedness to one Thomas Swan, of the city of 

Baltimore, secured to be paid by and made a charge upon 
certain lands and premises in said petition deseribed, to which, for 
greater certainty, your petitioner refers. 

2nd. A mortgage to one John b. Tolman to secure the payment 
of tive thousand dollars, which mortgage had been assigned to 
George William Brown and Frederick N. Burne, as trustee ; for 
further particul-rs whereof your petitioner refers to said petition. 
The said petition of said Anson Sperry further showed that the 
avails of the loan of one hundred and seventy-five thousand dollars 
in gold, theretofore made, would be all or nearly all required in the 
payment of the mortgages already paid and the construction of the 
buildings theretofore authorized ; that the said petitioner had no 
money of the estate with which to pay off the said incumbrances 
remaining unpaid, as heretofore stated, nor to erect the building on 
the rear of of said lot six, as hereinbefore set forth, unless it should 
be borrowed by the estate upon a mortgage thereof. 


* Mistake in figures. 
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That the entire estate of said infant consisted of real estate in the 
city of Chicago, and that the only revenue and income of said 
estate to meet the various charges and incumbrances upon it and its 

expenses and taxation must be derived from the rental thereof. 
3S8Y Said petitioner prayed, therefore, that he might be em- 

powered and directed by this court to negotiate and make 
for said estate, for the uses and purposes in said petition stated, an 
additional loan in gold coin of a sum of money not exceeding In 
all the sum of seventy-five thousand dollars or the equ-valent 
thereof in the paper currency of the United States, and in making 
such loan to pay the usual and reasonable commissions and broker- 
age therefor, and to mortgage, as security for the payment of the 
money so borrowed, certain lands and premises, being real estate of 
said infant, and deseribed in said petition. For greater certainty 
whereof, and of other matters and things in said petition contained, 
your petitioner now refers to said petition of said Sperry, filed ils 
aforesaid on the seventeenth day of March, A. D. 18735, and now on 
file in this court. 

Your petitioner, the said Heman G. Powers, guardian as afore- 
said, further represents that orders were made in this court allow- 
Ing the prayer of the several petitions SO presented and filed by the 
said Sperry, guardian; for further particulars concerning which 
reference is made tosaid orders, now of record in this court: and that 
in purstlance of said orders and the authority of this court the said 

Sperry, guardian as aforesaid, executed to the United States 
390 = Mortgage Company a bond or other obligation for the sum of 

one hundred and seventy-five thousand dollars in gold, 
secured to be paid by a mortgage executed by said guardian mort- 
gaging the lands and premises in said first petition described and 
praved LO beso mortgaged, which said mortgage bears date the thenth 
day of July, A. D. 1872, and said mortgage was submitted to and 
approved by this court, and is recorded in the recorder’s office of 
Cook county in Book 64 of Reeords, at page 519, which said mort- 
gage or the records thereof your orator, for greater certainty, prays 
leave to refer. 

And your petitioner further represents that afterwards, and in 
pursuance of the orders of this court as afore sald, the sald Anson 
Sperry, cuardian as aforesaid, executed to said United States Mort- 
gare Company “a certain other bond or obligation for the sum of 
seventy thousand dollars in gold, and also a certain other mortgage 
to secure said obligation, mortgaging certain lands and real estate 
of said infant particular-y described in said mortgage, which said 
mortgage was also submitted to and approved by this court, and 
bears date the first day of April, A. D. 1875, and is recorded in the 
recorders othiee of Cook COUTLLY in book POO of Records. re | page 49. 

Your petitioner further represents that both of said mortgages, 

execute d us aforesaid tO the United States Mortgage ( Ommpany, 
oo were joined in and executed by Jane C. Kingsbury, the grand- 
mother of said ward and a senior dowress in said estate, and 
by Eva Lawrence, the mother of said ward and a junior dowress in 


— a 
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said estate, and by Albert Gallatin Lawrence, the husband of said 
Eva Lawrence. 

And your petitioner further represents that he is informed and 
believes that all the money loaned by the said mortgage company 
upon the mortgage first hereinabove mentioned and executed in 
pursuance of the petition first filed as aforesaid by Anson Sperry, 
guardian, was duly paid -ver to and received by said Anson Sperry, 
guardian as aforesaid, and duly expended and employed by him in 
and about the payment and the consolidation of the indebtedness 
then existing of said estate, and in the erection of the building con- 
templated in the petition as presented by him as aforesaid to said 
court; that of the money loaned and advanced by the said United 
States Mortgage Company upon the second mortgage as aforesaid— 
the sum of sixty-one thousand five hundred and “ninety- five dollars 
and thirty cents (861,595.30), gold—as your petitioner is informed 
and believes, and no more, was paid to and received by said Sperry, 
guardian as aforesaid, and was e - nded and employed by him, as 
your petitioner is informed and_ believes, in and for the uses and 

purposes expressed in said petition secondly filed by said 
$92 Sperry, guardian as aforesaid, as hereinbefore stated, on the 

seventeenth day of March, A. D. 1875, except the sum of about 
sixteen thousand and nine hundred and thirty-four ; 34 ($16,954.09) ; 
that said Sperry resigned his said office as guardian on the thirty- 
first day of July, A. D. 1873, and that thereupon it was ordered by 
said court that upon the filing and approving of his tinal account 
with his ward, said Henry W. Kingsbury, and presenting by said 
guardian to said court of a receipt of the guardian to be appointed 
for said minor that said Anson Sperry should be discharged from 
further liability as such guardian, as by the said order, now appear- 
ing upon the records of this court and to which your petitioner for 
greater certainty prays leave to refer, may more fully and at large 
appear. 

Your petitioner further shows that afterwards and by the judge- 
ment and consideration of this court said Eva Lawrence, the mother 
of said infant, Henry W. Kingsbury, was appointed guardian of the 
estate of said infant in place of said Anson Sperry, and that there- 
upon she afterwards duly qualified and took upon herself the office 
of guardian, and that afterwards the final accounts of said Anson 
Sperry, guardian as aforesaid, were examined and were approved by 
said court on the seventh day of August, A. D. 1875, and that said 
account, upon the final settlement, showed in the hand of said 

Sperry, guardian, an unexpended balance belonging to 
oJ OL the estate of said minor of the sum of eighteen thou- 

sand and one hundred and forty-eight dollars and 
thirty-one cents ($18,148.31); that said balance was by said Sperry 
duly paid over to said Eva Lawrence as guardian as aforesaid and 
her voucher taken therefor, which was duly presented to said county 
court, and that thereupon, afterwards, on the eighth day of August, 
A. D. 1873, by the -judgement of said court, said Sperry was dis- 
charged from his oftice and from all further liability as guardian of 
sald minor, as by the order of said court duly entered upon the 
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records thereof, and to which for greater certainty your petitioner 
prays leave to refer, will more fully and at large appear. 
Your petitioner further represents, upon information and belief, that 
a portion of said sum of eighteen thousand one hundred and forty- 
| thirty-one cents (818,148.81), so paid as aforesaid by 


eight dollars ane 
said guardian, Anson yy rev. to his suiccessor in said othee, Kiva 
Lawrence, consisted of money derived and received by said Sperry, 
as such guardian, from said United States Mortgage Company upon 
the morteacrce execuces bv said ‘e) o) rry its aforesaid, and that the 
amount of monev received upon said mortgage and paid over to said 

the sum of sixteen 


iva Lawrence as afore said was about 
| lars and nine cents 


395 thousand nine hundred and thirty-four do 

And that thereafter the said Eva Lawrence, guardian as afore- 
said, demanded and reeeived from the said United States Mort- 
reyes (company aa balances Or ret Tht roof the money loaned Upon 
the mortyvage secondly made by said Sperry as above set forth, and 
which. ls has} iv x The ore st ited. hy let TOF heer parc o— received 
by said Sperry, and the said remainder of said money, to wit, the 
sum of eight thousand four hundred and four dollars and seventy 


Celts (SS.404. 70) cold. was ai" thy said lL nited States \Morteage 


’ ‘ a —_ 


Company on the first day of Sept., A. D. 1875, paid over to and 
received by said guardian, Eva Lawrence, as aforesaid. 

That afterwards and on or about the fourth day of February, 
A. D. 1875. the said Eva Lawrenee. cuardian. tendered to this court 
her resionabLion of her said othe and the reupon, On) the fourth day 
of February, A. D. 1875, your petitioner was by the consideration 


| 
; 


and Mdgement of this court appointed guardian of the estate of 


said ward in place of said Eva Lawrence 
That the said Eva Lawrence has tiled certain aecounts, alleged to 
be her accounts as such cuardian of the estate of said ward, ae this 
court, but that said accounts have not been audited, passed upon, or 
approved by this Court: that tire ACCOUNTS SO filed by said va 
Lawrenee showed a balance of money remaining inher 
BOG hands as such e@uardian of the sum of five hundred and 
seventeen dollars and seventy-seven eents (8517.77). and that 
your petitioner has received from her, as such guardian, by the 
hands Of On- Hinekley. ner agent, the said sum of live hundred ni 


} 


seventeen dollars and seventy-seven cents (8517.77). and that no 


other monevs have come Lo lis hnahnds Irom hae ron that account. 


Your petitioner further represents that considerable sums of 
money still remain due and unpaid to various Persons who were 
contractors for the erection of the varions buildings and who 
furnished labor and materials for said buildings erected. as herein- 


’ ’ 


‘ 
before stated, upon the lands and real estate of said ward, to wit, 
the buildings erected upon lot number six. in block thirtv-five. and 
that part of lot number five, in said block thirty-five, in the original 
town of ¢ hicag - which belonged LO mad com posed A part of the 
estate of said ward 
That the ; yunt- still r ining due l unpaid he persons 
bbeal le amount still remaining due and unpaid to the persons 
to whom such amounts — due are as follows 
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Ist. To Jonathan Clark,a contracting carpenter, the sum of eleven 
thousand three hundred and seventy-eight dollars and eighty cents 
($11,378.80). 

2nd. ‘To Cornelius Price, a contracting mason, the sum of 
O97 = eight thousand six hundred and twenty-seven dollars and 
forty-eight cents ($8,627.48). 

ord. ‘To Sullivan Bros., painters, the sum of two thousand one 
hundred one hundred and eighty-four dollars and seventy-six cents 
($2,184.76). 

4th. To Crane Brothers Manufacturing Company, for steam heat- 
ing apparatus, the sum of seven hundred and forty-two dollars and 
eighty cents ($742.80). 

Sth. ‘To Jackson Brothers, of the city of New York, for the perma- 
nent seats or chairs erected in the building situated on the rear por- 
tion of lot six aforesaid, the sum of one thousand two hundred and 
forty-two dollars and eighty cents (31,242.80). 

That there is due Edward 8. Isham upon a claim allowed by the 
order of this court, entered on the twentieth day of October, A. D. 
1875, and the further order of this court entered on the fifteenth day 
of May, A. D. 1876, the sum of about three thousand and five hun- 
dred dollars ($5,500). 

That each and every of the above items of indebtedness have been 
long due and unpaid, and that the foregoing statements of the 
amountof said indebtedness includes no computation whatever of the 
interest thereon, and that if the interest be added thereto the amount 
of said claim will be largely increased. 

That the indebtedness of Thomas Swan, of Baltimore, 

oS mentioned in the said petition filed by said Sperry, as here- 

inbefore set forth, is still a charge upon the land and prem- 

ises upon which it was a charge at the time of the filing of the said 

last-mentioned petition, and that the amount of said indebtedness, 

together with interest thereon, is about the sum of ten thousand and 
five hundred dollars (810,500). 

That there is now accrued and due to the said United States 
Mortgage Company, for interest to the fifteenth day of August, A. D. 
1876, upon the indebtedness secured by said mortgage, which in- 
debtedness, with the interest thereon, is by the terms of said mort- 
gages payable in gold, the sum of fifty-one thousand nine hundred 
and eighty-seven dollars and four cents ($51,957.04), in gold, as 
aforesaid. 

That the land and real estate of said ward covered by said mort- 
gages as aforesaid to said United States Mortgage Company were, be- 
fore the appointment of your petitioner as guardian as aforesaid, 
allowed to be sold for the city taxes for the year IST3 and previous 
thereto, and that said lands and premises at the tax sale for said 
taxes were purchased by the city of Chicago; that the said United 
States Mortgage Company, acting, as your petitioner is informed, in 
pursuance of the provistons of its said mortgages as aforesaid and 

at the request of your petitioner, advanced the moneys neces- 
ov sary to purchase from the said city of Chicago the certificate 
of sale of said lands and premises for the taxes as aforesaid, 


> «} 
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and paid money to said city of Chicago and procured the said cer- 
tificates of sale for said land to be assigned to said United States 
Mortgage Company, and that the amount so paid and advanced by 
suid mortgage company in taking up and purchasing said certifi- 
cates of sale is about the sum of ten thousand one hundred and 
fifty dollars and seventy-eight cents ($10,150.78). 

That the said State and county taxes upon said land and premises 
for the year 1875 and previous years remain still unpaid, and that 
your petitioner has a certificate of indebtedness of the city of Chi- 
cago, applicable to the payment of city taxes, with which he can and 
proposes to pay the city taxes of the year IS75. but that he has no 
money resources out of the revenues of said estate from which to 
pay the said State and county taxes for the year 1875 or for previous 
years, and that the amount necessary to pay said State and county 
taxes Is about the sum of nine thousand dollars ($9,000.00). 

Your petitioner further shows that he has conferred and negoti- 
ated with the several parties holding claims against said estate, and 
that he has come to an understanding with them that if from any 

source the money can be provided with which to make pay- 
400 = ment your petitioner can compound and settle many of said 

claims Upon such terms as to eflect a great saving to the 
estate of said ward. 

That the claim of Jonathan Clark ean be settled and extinguished 
for the sum of ten thousand and three hundred dollars ($10,500.00), 
being an abatement of all interest and of the sum of one thousand 
and seventy-eight dollars and eighty cents ($1,078.80). 

That the claim of said Cornelius Price can be settled and ex- 
tinguished for the face of same without any allowance of Interest. 

That the claim of Sullivan Brothers can be settled and extin- 
guished for the sum of sixteen hundred and thirty-eight dollars and 
fifty-seven cents (31,688.57). 

That the claims of Crane Brothers Manufacturing Company can 
be settled and extinguished for five hundred and fifty-seven dollars 
and ten cents (3557.19). 

That the claim of Jackson Brothers ean be settled and extin- 
guished for the sum of nine hundred and thirty-two dollars and ten 
cents (SU52.10). 7 

And that the claim of Mdward S. Isham for about three thousand 
and five hundred dollars ean be settled and extinguished for the 
sum of twenty-five hundred dollars (82,500.00), and your petitioner 
thinks that the said settlements, if the money can be procured with 
which to perfect them, will be favorable and of very great advan- 

Lage to the estate of said ward. 
10] Your petitioner further shows that at the time of the res- 

lenation and discharge as aforesaid of said Sperry, guardian, 
there remained unpaid upon the contract of Messrs. Fanning and 
Company for cut stone used in the erection of the buildings above 
mentioned a sum somewhat exceeding four thousand dollars 
($4,000.00); that said Sperry, guardian, and his successor in office, 
Kiva Lawrence, refused to pay the amount remaining unpaid on the 
same contract to said Fanning and Company, claiming that the 


+ 
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estate of said infant had suffered damage by the unreasonable delay 
In the performance of said contract on the part of said Fanning and 
Company to an amount equal, at least, to the sum remaining unpaid 
on said contract; that thereafter suit was brought by said Fanning 
and Company against said Sperry, which said suit was defended by 
said Sperry in the superior court of Cook county, and, upon trial, 
judgment was rendered against said Sperry,on the 19th day of June, 
A. D. 1874, for thesum of four thousand five hundred and seventy- 
four dollars and fifty cents ($4,574.50) and costs. 

That thereupon said Sperry prosecuted a writ of error to the 
supreme court of Illinois, and said supreme court, as your petitioner 

is informed, has aflirmmed said judgment against said Sperry, 
102 = and has also declared that said Sperry is entitled to be in- 
demnified and made whole out of the estate of said ward. 

That the amount for which said Sperry claims indemnity is the 
sum of —, consisting of said judgment and the costs and expenses 
incurred by him in the defense of said suit. 

Your petitioner further shows that the revenue- of said estate 
coming to his hands consist only of the rents and profits of real 
estate, and that the amount thereof had been and 1s suflicient to 
meet the expenses of said estate and to pay the various items of in- 
debtedness of said estate hereinbefore set forth, and to pay, also, the 
sums of money payable to Jane C. Kingsbury and to said Eva Law- 
rence as the dower of said parties, respectively, and for the mainte- 
nance of said ward, and that vour petitioner has properly accounted 
in this court forall moneys that have come to his hands to the date 
of his last account filed in this court. 

That execution had been issued and levied upon the lands of said 
Sperry, and that unless the amount of said judgement is speedily 
paid or compromised the said land will be soid and the estate of 
said ward subject to further large costs and expenses. 

That your petitioner has in his hands, or will have within a short 

time, sufficient moneys arising from the revenues of said estate 
103) =o to provide for and settle the claim of said Sperry, but has no 

means and will have none with which he can settle the other 
indebtedness hereinbefore set forth, unless the same be raised by 
mortgage or by sale of the laud and estate of said ward, or of some 
part thereof, as hereinbefore stated. 

Your petitioner further represents that the amount of money 
necessary to be raised in order to pay off and satisfy, as hereinbefore 
set forth, the indebtedness aforesaid is about the sum of one hun- 
dred and fifteen thousand dollars in the paper currenev of the 
United States; that if said money ean be procured the said indebt- 
edness can be extinguished upon terms advantageous to the estate 
of said ward, as vour petitioner believes that he has conferred with 
the officers of said United States Mortgage Company, and that said 
company will, upon the approval and authority of this court, loan 
to said estate for the purpose aforesaid the sum of ninety-five thou- 
sand dollars in gold, at the rate of nine (9) per centum per annum, 
payable semi-annually ; said interest also payable in gold, upon the 
same being secured by mortgage of the lands and real estate herein- 
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after more particularly described, and that the said sum of ninety- 


five thousand dollars in wold, if converted into the paper cur- 
1O4 reneyv of the United States at the rate of twelve per centum 

premium, Will Vi Oo the sum of one hundred and SIX thou- 
sand and four Lundred dollars (3106.400.00), and that said last-men- 
tioned sum will.as vou- petitioner believe-, enable him to satisfy all 
the iIndebtedm “Ss of said estate excep the Sut of about elolit thou- 
sand and five hundred dollars ($8,500.00), being about the amount 
for which, as hereinbelore stated, your petitioner Cail satisfy, as he 
bel ves, Lbe made byte dness to said Corie lus Price, which said indebt- 
edness was incurred in the erection of the buildings hereinbefore 
mentioned Upon jot six (6) and a pearl ot lot live (>) aforesaid, being 
land owned by said ward, aud each of said dowresses consents also 


to 1wo1n in the mortewavges 1p tliis petition proposed ior the purposes 


your peLilLionel further re preselits that COMPOSING a portion of 
the real estate of said ward is a considerable traet situated upon the 
south of Ontario street, in the north division of the city of Chicago, 
extending westward from the intersection of the south line of said 
Ontario street with the west line of Butler, Wright and Webster's 
Addition to the citv of Clicavo to the east line of Kingsbury street 


aot ’ ;% . , } i ’ yr . rss 
Lrriat sila brag (>] Pipes “ lInrented ana yieias no revenue 
U0) Whatever to the estate of said ward: that your petitioner has 
. . _ ’ . . " 
been unable at any time to find tenants or provide profitable 
use and oecupation theretor: that the taxes ana other charges thereon 


have been heretofore and continued to be very heavy and bura li- 


SCTE dd ab A Teab’ GAPTalll Uo Live Tesources of sald estate : that said 


; , 7 - } ’ ; . . 
pretnises bave Not, I the Opmion of hudicious and disereet PCPsOls 
, : ; 
' ; ‘i ;) ° . ’ ss 7 Si »* " , e*.s ‘ ‘ 
WIth SBeteree hil DeCcLILio it’ ] ii<cis ‘ Pr aae rread. ncrenaseqd it) value ior il 
considerable time Liat vour petitioner sees no reasonable prospect 
° } 
| i { tal lilt i ' if i ij Lillis ()] | i) ‘ Dene able LO 
; } y , 
i = 5 , ' »\ ty ‘| , ; . ' Te . — , ene 
Miike ties ‘aiey promtabvbie tian they Mave been during the Veaur 
; ‘i ’ ’ ’ ’ : ’ + | -| | ¢ 
past habit is the opinion ot Kiiclous persons With whom he has 
| , ’ 
eonierread, ane Phial Lie OpPlTion OF Lhe mother of salad ward. a 


dowress said premises as aforesaid, and also of Mrs. Jane C. Kings- 


1 ; } ‘ ? ' } : , . . 

bury, the grandmother of said ward and a dowress as aforesaid, that 

, | i ‘ , p i } ' ’ . ; 

| Wal] j } ce ‘ Lb hii \ ire of salad ward ana ot lis 

ostiite matsaid land or a portion thereot should be sol 1 if purchasers 
i ; si : ee , . s 

Lhereior Ca , ith Gk al Pr Price ind the proceeds chereot In- 

; 

Vested Ih th VULIGINGS as awioresald Upon tol SIX (0) and a part ol 

IOL TVG FO), DIOCK LILITLV-TVeG (eo) hn tie original town of ( hicago, by 

being applied in satisiaction and extinguishment of the in- 

LUG debtedhess now existing and incurred in the erection of said 
Sal } ‘ . ' . . . 

WUTIGTN Os, ana ur petitioner represents that both of said 


lowresses, to Ww Lb, Laide . Lic] bain L, IR besoury whi said leva Law- 


renee, have expressed tier willingness to vour petitioner to exeeute 
} 1 : : . , ‘ 
deeds releasing and discharging trom all tien. claim. or elharee for 


their dower, or in respect thereol, any of said land of said ward which, 
} . : — ] - his aa aed >» | | 

thier Lhe order and decree of thts COUTL, INAV De sold for the pur 

o the purchaser at such sale a clear 


. Sea ta f . ; ' 
poses aloresald, SO as Lo Live 
: 


title to said premises, and your petitioner believes that said prem- 


ANSON SPFRRY ET AL. 173 


ises, if so sold and so released as aforesaid from the lien and charge 
of dower, will be likely to sell for better prices and more to the 
advantage of said ward and of his estate than if sold subject to 
such dower, and in like manner the said United States Morigage 
Company have consented to release absolutely so much of said 
premises es may be sold as aforesaid from the lien and encumbrance 
of said mortgages heretofore executed to said United — Mortgage 
Company. 

Your petitioner further shows that said Henry W. Kingsbury, in- 
fant as aforesaid, was born on the sixteenth day of December, A. D. 
1862, and is therefore nearly fourteen vears of age, and will attain 
his majority on the sixteenth day of December, A. D. 1583, and that 

he is at present residing with his mother, the said Eva Law- 
107 ~—s rence, as-your petitioner is informed and believes, in the city 
of Newport, in the State of Rhode Island. 

Your petitioner prays, therefore, that he may be empowered and 
directed by this court to negotiate and make for the said estate, for 
the uses and purposes above set forth, an additional loan in- gold 
coin of a sum of money not exceeding in all the sum of ninety-five 
thousand dollars in gold, as as aforesaid ($95,000.00), or the equivalent 
thereof in the paper currency of the United States ; and, in making 
such loan, to pay Interest semn-annually al the rite of nine per centum 
per annum in gold and to pay the usual and reasonable commnission 
and brokerage therefor upon such terms and upon such time as shall 
be approved by this court and is allowed by law in accordance with 
and in pursuance of the statu-e in such case made and provided, and 
to execute a mortgage upon all of the certain lands and real estate 
hereinatter set forth, your petitioner in making such mortgage 
acting solely in his capacity of guardian for the purposes only of 
mortyaging and pledging the funds, property, and estate of said 
Henry W. Kingsbury for the security and indemnity of the indebted- 
ness to be recited in and represented by said mortgage, and assuim- 
Ing no yy rsonal liability or obligation whatever for the pavinent of 

said borrowed money and for the discharge of any covenants 
10S) sin said mortgage to be made, and that the following-deseribed 

lands and premises may be mortgaged as aforesaid by the 
cuardian of said estate to secure the payment of said loan by sald 
estate, to wit: 

All the following-deseribed land and premises, situate, lying, and 
being in the city of Chicago, in the county of Cook, in the State of 
[llinots, to wit: 

The north forty-one and six-tenths (41.6) feet of lot number five 
(5) and all of lot number six (6), in block number thirty-five (55), 
in the original town of Chicago; also all that piece or portion of the 
east half (Ee. 5) of the northwest quarter | N.W. Jof section nine (9), 
township thirty-nine (59) north, of range fourteen (14) east, of the 
third principal meridian, bounded and described as follows, to wit: 
Commencing at a point in the dock line, on the east side of the 
north branch of the Chicago river, one hundred and seventy-eighit 
(178) feet northwesterly of the point of intersection of the north side 
line of Kinzie street with said dock line, running thence northwest 
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along said dock line two hundred and seventy-one and three-tenths | 
(271.5) feet: thence northeasterly along the southern boundary line 
of the portion | said east half of thie northwest quarter of section | 
nine (9) recently assigned to Mrs. General Bucker to a point in the 
west line of IN ingsbury street ; thence southeasterly along 
109 = said west line of Kingsbury street two hundred and sixty- 
five and six-tenths (265.6) feet to a point in said west line; 
thence southwesterly in a straight line to the place of begining. . 
Also all that piece or portion of said east half (Ie. 5) of the north- 
west quarter (N. W. ;) of section nine (9) aforesard bounced and 
described as follows, to wit: Commencing at a point on the east line 
of said nOrthwest quarter section in the centre of Indiana street and 
running thenee west along the center of Indiana street to the center 
line of Kingsbury street; thence southeasterly along the center line 
of Kingsbury street toa point in the center line of illinois street 
extended; thenee east along the center line of [ilinois street ex- 
tended to the east line of said northwest quarter section, and thence 
north along the east line of said northwest quarter section to the 
point of beginning 
Also all that piece or portion of said east half CE. +) of the north- 
west quarter (N. W. 1) of said section nine (9), in township thirty- 
nine (59) aforesaid, bounded and deseribed as follows, to wit: Com- 
mencing at a point in the east line of said northwest quarter section 
three (3) feet north of the center line of Ontario street, in the city of 
Chicago, and running thenee west on a line three feet north of and 
parallel with the center line of said Ontario street to a point in the 
center line of Kingsbury street; thence southeasterly along the 
center line of said Kingsbury street to a point in the center 
110) line of Ohio street extended; thence east along the center 
line of sid Ohio Street ext nadled tou pom in) the Cust line of 
sald northwest quarter section, and thence north along said east 
line of said northwest quarter section to the place of beginning. 
Also thyeat piece Or portion of sit easi half (1. : )ot the northwest 
quarter (N. W. ly of said section nine (9) bounded and deseribed as 
follows, LO WIL: Commencing oT) the dock line ot the eust bank of 
the north branch of the Chicago river at a point two hundred and 
thirty-one (251) feet northwesterly from the point of intersection of 
the north line of lndiana street with suid doe k line, and running 
thence northwesterly along the said dock line toa point where a 
line drawn through Ontario street three (3) feet north of and par- <° 
allel with a line drawn east and west through the center of Ontario 
street would bntersect ssid dock line: thenee east ona line three 
(>) feet north of and parallel with a line drawn Cast and West 
through the eenter of said (Ontario street to the west line of K ings- 
bury street: thence south asterly nlong the west line ol Kinesbury 
street three lundred and lOrty three (345) feet to a pont in said 
west line, and thence southwesterly in a direct line to the place of 
becvinning 
bil Also all that piece or portion of said east half (16. 4) of the 
northwest quarter (N. W. }) of said seetion nine (4) bounded 
and described as follows, to wit: Commencing at the point of inter- 
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section of the north line of Kinzie street with the dock line on the 
east bank of the north branch of the Chicago river, thence run- 
ning northwesterly along said dock line one hundred and seventy- 
eight (17S) feet; thence northeasterly in a straight line to a point at 
the intersection of the center line of Kingsbury street with the 
south line of Michigan street extended ; thence southeasterly on the 
center line of said Kingsbury street to the north line of said Kinzie 
street, and thence west on the north line of Kinzie street to the place 
of be grinning. 

Parcels of the foregoing land and premises are subject to and are 
included in the mortgage hereinbefore mentioned as executed by 
Anson Sperry, guardian as aforesaid, to said United States Mortgage 
Companys 

HERMAN G. POWERS, 
(Juardian Of} blie estate nh Illinois of 
llenry W. Kingsbury, a Mino 


STAT! (>| ILLINois, | 
(County of f 00k, 


. + = 


Ilerman G. Powers, being duly sworn, says that he is the 

112 yy Litioner in the foregoing jn bition: tliat he has read the SLiie 

and knows the contents thereof, and that the matters and 

things therein stated are true to tha best of his knowledge, infor- 
mation, and belief. 


HERMAN G. POWERS 


Subseribed and sworn to before me this twelfth 
dav of October. A. D. 1S76. 
CHIARLES S. SWEET. 
Notary Publie 


NOTARIAL SEAL. | 


endorsed on back : County court of Cook county In re estate of 
Ilenry W. Kingsbury, minor. Petition for leave to mortgage. Filed 
Oectotn r Vth. IS76 llerman Lieb. elk 


['nITeED STATES OF AMERICA 


STATE oF ILLINOIS, | 
(County of Cook, 47 


l. si thy I. Ilanchett, clerk of the probate court ol (‘ook county, in 
the State afore said, do he reby certify that the annexed and within 
Isa true and correct COP N ofa certain yy tition of lleman (7. Powers, 
as guardian of the estate of Ilenry W. Kingsbury, a minor, for leave 
Lo mortgage real estate, which petition Was filed in the county court 

of Cook county, Illinois, on the 12th day of October, ye 
Li IS76: all of which appears from the original on file in my 
office; and I further certify that | am by law the custodian 
of all the probate files and records of said county. 
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In witness whereof I have hereunto set my hand and 


[seaL.] aflixed the seal of the probate court of Cook county, at i 
Chicago, in said county, this fourth day of December, A. D. 
1S7!). 


SETH F. HANCHETT, Clerk. 


STATE OF ILLINOIS, | 
County of Cook, } 


ae. 


[, Joshua C. Knickerbocker, probate judge of Cook county and 
sole presiding judge of the probate court of Cook county, in the 
State of Illinois, do hereby certify that Seth F. Hanchett, Esq., whose 
name is subscribed to the foregoing certificate of attestation, now is 
and was at the time of signing and sealing the same the clerk of the 
probate court of Cook county aforesaid and keeper of the records 
and seal thereof, duly elected and qualified to office, and that full 
faith and eredit are and of right ought to be given to all lis official 
acts as such in all courts of record and elsewhere, and that his said 

attestation is in due form of law and by the proper officer. 


414 Given under my hand and seal, at Chieago, in said Cook 
county, this fourth day of December, A. D. 1879. 
JOSHUA C. KNICKERBOCKER, [SEAL. ] 


Probate Judge of Cook County, Illinois. 


STATE OF ILLINOTS, | 
(ook County, } ~~ 

Be it remembered that on the first day of November, A. D. 1876, 
the same being one of the days of the October term, 1876, of the 
county court of Cook county— 

Presentthereat: Llonorable Martin R. M.Wallace, judgeofthe county 
court of Cook county: Francis Agnew, sheriff of Cook county. 

Attest: Ilerman Leib, clerk of the county court of Cook county 


In the Matter of the Estate of Huxry W. Kinaspury, a Minor. 


Now, upon reading the petition filed in this court on the twelfth 
day of October, A. D. 1876, by Hleman G. Powers, guardian of the 
estate of said minor, Henry W. Kingsbury, the court being suffi- 
ciently advised in the premises in the premises, it is ordered that the 
prayer of said petition be granted, and that said guardian be author- 
zed and empowered to make on behalf of said minor and upon the 
faith and credit of his estate a loan from the United States Mortgage ¥ 
Company of a sum of money not exceeding the sum of ninety-five 
thousand dollars (895,000.00) in gold coin of the United 
115  States,as prayed for in said petition, and to pay interest 
thereon at the rate of nine per centum per annum, payable 


| semi-annually, likewise in gold, and to mortgage as security therefor 
| the lands of said minor in said petition deseribed, and to insert in 


the securities to be executed for the money so borrowed language 
excluding the personal liability of said guardian upon any of the 
covenants therein or other obligation created thereby, and that 
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when any mortgage or other instrument or obligation shall have 
been prepared for execution by said guardian in pursuance of this 
order he, before execution thereof, report the said securities pro- 
posed to be executed to this court for its examination and approval. 

The premises and real estate hereby authorized to be mortgaged 
are as follows, to wit: 

The north forty-one and six-tenths (41 ,‘;) feet of lot number five 
(5) and all of lot number six (6), in block number thirty-five (35), 
in the original town of Chicago. 

Also all that piece or portion of the east half (£. 3) of the north- 
west quarter (N. W. }) of section nine (‘), township thirty-nine (39) 
north, range fourteen (14) east, of the third principal meridian, 
bounded and described as follows, to wit: Commencing at a point 
in the dock line on the east side of the north branch of the Chicago 
river one hundred and = seventy-eight (178) feet northwesterly 

of the point of intersection of the north side line of Kinzie 
116s street with said dock line, running thence northwesterly 

along said dock line two hundred and seventy-one and three- 
tenths(271,°,) feet ; thence northweasterly along the southern bound- 
ary line of the portion of said east half of the northwest quarter of 
section nine (9) reeently assigned to Mrs. General Buckner to a point 
in the west line of Kingsbury street; thence southeasterly along 
said west line of Kingsbury street two hundred and sixty-five and 
six-tenths (265,5,) feet to a point in said west line; thence south- 
westerly in a st raight — to the ect De beginning : 

Alsoall that piece or portion of saideast half (EK. . a) of the northwest 
quarter (N. W. })of section nine(‘)afore <eaid bounded and deseribed 
as follows, LO WIL: Commencing cut ck POU on the east line of said 
northwest quarter section in the center of Indiana street and run- 
ning thence west along the center of Indiana street to the center 
line of kK iIngsbury street ; thence southeastet lv along the center line 

Kingsbury street to a point in the center line of Illinois street 
extended; thence east along the center line of Illinois street 
extended to the east line of said northwest quarter section, and 
thence north along the east line of said northwest quarter section to 
the piace of beginning. 

Also all that piece or “ste of said east half (E. 3) of the north- 

west (jus iriver (N. W. snid secLion nine (o)), in township 
Li7 thir Ly -“hihe (.>%)) afore 2) bounded and deseribed is follows. to 

wit: Commencing at a point in the east line of said northwest 
qi irter section three (3) feet north of the center line of Ontario street, 
It the city of ( ‘hic agro, and running thence west on a line three feet 
north of and parallel with the center line of said Ontario street toa 
point in the center line of Kingsbury street; thence southeasterly 
along the center line of said Kingsbury street to a point in the 
center line of Ohio street ext rede d: thence east along the center line 
of said Ohio street extended to a pornt mn the east line of said north- 
west quarter section, and thence north along said east line of said 
north we St quarter section to the place of beginning. 

Also that prece or portion of said east half (fe >) of the northwest 
qui irter (N. W.  ) of said section nie (2) bounded and deseribed AS 
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follows, to wit: Commencing on the dock line of the east bank of 
the north branch of Chicago river at a point two hundred and 
thirty-one (231) feet northwesterly from the point of intersection of 
the north line of Indiana street with said dock line and running 
thence northwesterly along said dock line to a point where a line 
drawn through Ontario street three (3) feet north of and parallel 

with a line drawn east and west through the center of Ontario 
118 street would intersect said dock line; thence east on a line 

three (3) feet north of and parallel with a line drawn east and 
west through the center of said Ontario street to the west line of 
Kingsbury street three hundred and forty-three (343) feet to a point 
in said line, and thence southwesterly in a direct line to the place 
of beginning. 

Also that piece or portion or portion of said east half (I. 3) of the 
northwest quarter (N. W. 4) of said section 9 bounded and de- 
scribed as follows, to wit: Commencing at the point of intersection 
of the north line of Kinzie street with the dock line on the east 
bank of the vorth branch of the Chicago river, thence running 
northwesterly along said dock line one hundred and seventy-eight 
(17S) feet; thence easterly in a straight line to a point at the inter- 
section of the center line of Kingsbury street with the south line of 
Michigan street extended; thence southeasterly on the center line 
of said Kingsbury street to the north line of said Kinzie street, and 
thence west on the north line of Kinzie street to the place of be- 


grinning. 


419) Srate or [LLINoIs,) _ | 
Cool: County, } ie 


I, Seth F. Hanchett, clerk of the probate court of Cook county, 
In the State aforesaid, do hereby certify that the foregoing is a true 
and correct copy of an order of the county court of Cook county, 
[llinois, made and entered of record on the Ist day of November, A. 
D. 1876, in the matter of the estate of Henry W. Kingsbury, a minor, 
all of which appears from the reeords and files of ny oflice ; and l 
further certify that [am by law the custodian of all the probate 
records and files of said county court. 

In witness whereof I have hereunto set my hand and 
aflixed the seal of said probate court, at my othee, in the 
city of Chicago, in said county, this twentieth day of August, 


A. D. 1879. 


[SEAL. | 


SETH F. HANCHETT, 
( Jer]: of the Prohat Court 


Endorsed: Filed April 7, 1884. Jacob Gross, clerk. 


420 = Srate or ILuiors, } 
; ’ aS . 
( ook ( ounty, } . 
Be it remembered that on the eleventh day of December, A. D. 
1876, the same being one of the days of the November term, 1876, 
of the county court of Cook county— 


a 
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Present thereat: Honorable Martin R. M. Wallace, judge of the 
county court of Cook county; Francis Agnew, sheriff of Cook county. 


Attest: Herman Leib, clerk. 
In the Matter of the Estate of Henny W. Kinaspury, a Minor. 


This day came Heman G. Powers, guardian of the estate of Henry 
W. Kingsbury, a minor, and presented to the court his bond, exe- 
cuted by him as such guardian to the United States Mortgage Com- 
pany, dated December Ist, A. D. 1876, said bond being given by said 
guardian, as therein recited, solely upon the faith and credit of the 
property and real estate of said minor deseribed in a certain mort- 
gage presented therewith, of even date therewith, executed by said 
Heman G. Powers, as guardian of the estate of said minor, Henry 
W. Kingsbury, in pursuance of and in conformity with the order of 
this court, entered of record the first day of November, A. D. 1876, 

and upon the real estate of said ward described In said order, 
421 to secure the loan authorized in said order, of the sum of 

ninety-five thousand dollars (395,000), gold coin of the United 
States of America, made by said United States Mortgage Company 
to said estate on the first day of December, A. D. 1876; said guardian 
also presented tothe court fourteen Interest Coupon notes, each being for 
the sum of four thousand two hundred and seventy-five dollars, the 
first of said coupon notes being due and payable on the first day of 
June, A. D. 1877, and the remainder of said coupon notes falling 
due at semi-annually intervals thereafter, the last thereof maturing 
on the first day of December, A. D. 1853, at which time the princi- 
pal loan also matures. 

And the said mortgage and coupon notes and bond aforesaid havy- 
ing heretofore, before the execution thereof, been presented to the 
court for its Inspection and approval, as required by the aforesaid 
order of this court authorizing said loan, and the court having ap- 
proved the form thereof, and it appearing to the court that the same 
are now duly and properly executed, it is therefore ordered and 
decreed by the court that said mortgage, said coupon notes, and said 
bond be, and the same are and each of them is hereby, approved. 


422 Strate or ILvinotrs, |. 
Cook County, “hes 
I, Seth F. Hanchett, clerk of the probate court of Cook county, 
in the State aforesaid, do hereby certify that the foregoing Is a true 
and correct copy of an order of the county court of Cook county, 
[llinois, made and entered of record on the 11th day of December, 
A. D. 1876, in the matter of the estate of Henry W. Kingsbury, a 
minor, all of which appears from the records and files of my office ; 
and I further certify that I am by law the custodian of all the 
probate records and files of said county court. 
In witness whereof I have hereunto set my hand and affixed the 
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seal of said probate court, at my office, in the city of Chi- 
[SEAL.] cago, in suid county, this twentieth day of August, A. D. 
1S7Y. 
SETH F. HANCHETT, 
Ci rh of thre Probate (Court 


>} 


Endorsed: Filed April 7, 1SS4. Jacob Gross, cl’k. 


123 = Extracts from minutes of a meeting of the New York local 

board of directors of the United States Mortgage Company, 

held at the oflice of the company, in New York,on Friday, Noveim- 
ber nd, S77. 

The following resolutions, introduced by Mr. Johnston, were unant- 
mously adopted : 


Whereas default has been made in the payment of the interest 
which became due and payable May Ist, 1877, upon the mortgage 
made by Anson Sperry, guardian of the Kingsbury estate of Chicago, 
Llinois, — this company on July 10th, 1872, and said interest has 
been so in arrears more than one month and still is in arrears, wholly 
unpaid: ‘Therefore 

Resolved, That the whole principal sum secured by said mortgage 
and all arr arage of interest thereon be, and the same are hereby, 
declared to be due and payable brad daie diately. 

And whereas default lias been made in the pALyIMeHe ol the inter- 
est Which became due and payable October 1, 1577, upon the mort- 
gage made by Anson Sperry, guardian of the Kingsbury estate of 
Chicago, lliinols, LO this COTDP AY Ol) April Ist, IS75, and said inter- 
est has been so in arrears more than one month and still —1n arrears 
and wholly unpaid: Therefore 

Resolved, That the whole principal sum secured by said 
124 mortveage and all adPrearages of interest thereon be, and the 

same are, declared to be due and payable immediately. 

And where As «le fault has Ly Cll made 1) tiie prea nent! of the brite rest 

which became due and payable June l, ISi7, Upon thie mortgage 


| 1} ' moe 7 
Chicago, Illinois, to this company on December Ist, 1S76, and said 


made Heman G. Powers, cuardian of the Kinesbury estate of 


interest has been so in arrears more than one month and still is in. 


‘ge ind : 
arrears and wholly unpaid: Therefore 
Ktesol ved, Phat the whole principal sum secured by said mortgage 
and all arrearages of interest thereon be, and the same are hereby, 
declared to be due and payable immediately. 
Ss. D. BABCOCK, President. 


[SEAL. | A. J. KOCH, Secretary. 
STATE OF New YOrK, Be: 


Culy and County of New York, § 

[, Russell Walden, a notary public in and for the city of New 
rork,in the county and State aforesaid, do hereby certify that Samuel 
D, babcock, president of the United States Mortgage Company, who 


ot 
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is personally known to me to be the same person whose name is sub- 
scribed to the above instrument in writing, appeared before me this 
day in person and acknowledged that he is and was at the time of 

the execution of the said instrument in writing the president 
125 of said The United States Mortgage Company, ah that, as 

such president, he caused to be aflixed to said instrument the 
corporate seal of said company, and that he executed and delivered 
the said instrument in writing as the free and voluntary act of said 
The United States Mortgage Company for the uses and purposes 
therein set forth, and that the seal thereto attached is the common 
and corporate seal of the United States Mortgage Corr pany. 

And at the same time Alexander J Koch, secretary of said The 
United States Mortgage Company, who is personally known to be 
the same person whose name is subscribed in writing, also appeared 
before me this day in person and ack nowledged that he is and was 
at the time of the execution and delivery of said instrument the 
secretary of the United States Mortgage ( ompany, ana that he ils 
such secretary signed, sealed, and delivered the said instrument of 
writing in attestation of the due execution thereof as the free and 
voluntary act and deed of the said The United States Mortgage Com- 
pany. 

[mn witness whereof I have hereunto set my hand and 
[skAL.]| aflixed my notarial seal, at city of New York aforesaid, this 
il dav of November, in the ye ar of our Lord one thousand 
eight hundred and seventy-seven 
R. WALDEN, 
Notary Pubhlie 


126 Kings Co. certificate filed in N. Y. Co 


STATE OF New York, } 
Cuy and Count Y of Neu York. } : 


|, Henry A.Gumbleton, clerk of the city and county of New York, 
and also clerk of the supreme court for said city and county, the 
same being a court of record, do hereby cert’y that R. Walden has 
filed in the eh rk’s otlice of the coun L\ oO} Ne W York a certitie “l COPY 
of his appointinent as notary public for the county of Kings with 
liis autograph signature, and was at the time of taking the certificate 
of the proof or acknowledgment of the annexed Instrument duly 
authorized to take the same; and that, further, lam we H] acquainted 
with the handwriting as [of }such notary, and verily believe that the 
signature to the said certificate of proof or acknowledgment is gen- 
uine. I further certify that said instrument is executed and ack nowl- 
edged according LO the law of the State of New York 
[n testimony whereof I have hereunto set my hand and 
[SI AL. | aflixed the Sf al of Lhie said court and county the Od day ol 
November, 1877. 
HENRY 


A. GUMBLETON, Clert. 
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27 = The Estate of Henry W. Ningsburu, Minor, to the United — Mort- 
gage Company. 


Dr. 


S77 
Sept 26. To cash paid for tux-sule certificates (Lineoln Park uss ts} 
on property conveys «l by mortgage of Dee. Ist, 1876, and 
not included in prior mortgages ie vi 
To int. on same to Dee. Ist, 179. oy oy Oe DS : aie: oo Ze 
«et 25. To eash pric for tux-sale certificates on same property HOU Yo 
To int. on same to Dec. 1, 1870, 2, 1, 8, 9% "126, 
o—m—ummumms  ([:4) 20) 
S16 62 
i. & O. I 


ALFRED W. LAWRENCE. 
L. D. 


The Estate of Henry W. Kingsbury, Minor, to the United States Mort- 


age Company. 


Dr. 
S77 
Sept. 25. To cash paid for tax-sale certificates of property conve syed 
D mortengves of July lth, IS7L. x ¢ ril Ist, IS7 3s OS 
To int. on same to Dee., ISTO, 2, 2,6, 0 6909 12 
Sept. 26. To eash p’d for tax-sale certificates on same property, 
Lincoln Park ass’ts ; siegiaidiiiaa 225 66 
To int. on same to Dee. Ist, 1870, 2. 2. 5 34 
Oct 23. To eash pata for tax-sale certificates on same property od trend SOU) 
To int. on same to Dee. Ist, 1870, 2, 1,8, 09 _-.-. O80 84 


S S50 SS 
K Ww VU k 
ALFRED W. LAWRENCE 
L. D. 


1? STATE OF ILLINOIS, } 
( ounty of Cook, j 


es « 


In the County Court of Cook County. 


Live ntory of the Real Estateand Personal Lestat of llenry W. Kingsbury, 
Minor. 


To the honorable county court of Cook county 

The following isa just and true inventory of all the real and per- 
sonal estate of Henry W. Kingsbury, so far as I have been able to 
ascerlain the same, to wit: 

At the time of my appointment as guardian a suit was pending 
between Henry W. Kingsbury, by his next friend— 


ee a en 


irt- 
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Corypon Beck wit ) 
v8. | | 
Ambrose E. Burnstpe, Mary K. Buckner, Simon >} Original Bill. 
B. Buckner, Jane C. Kingsbury, Jolin J. D. Kings- 
bury, Eva Lawrence, and Albert G. Lawrence. 


Mary K. Buckner, Simon b. Buckner 
! 
vs, , ' ‘ * 
. 7 . ° ( ross- Bill. 
Ilexry W. Kinaspury, Eva LAwRrence, ALBERT G. | 
LAWRENCE, & JANE C. KINGSBURY. 


And on the 13th day of November, A. D. 1871, Edwin H. Shel- 
don, Julian 8S. Rumsey, and John Forsythe were appointed to make 
partition of the premises described in the pleadings in the 
129 above-entitled causes,and they proceeded to divide the prop- 
erty known asthe Kingsbury tract and particularly deseribed 

in said pleadings as follows, to wit: 

To the said Henry W. Kingsbury the following portions and par- 
cels thereof, to wit: 

First. All of lot number six (6), in block number thirty-five (35), 
In the original town of Chicago, and also the north forty-one and 
six-tenths (41.6) feet of lot five (5), in said block thirty-five (35), in 
the original town of Chicago. 

Second. All that piece and parcel of the east half of the northwest 
quarter of section nine (9), in township thirty-nine (39) north, of 
range 14 east, of the drd P. M., included in the following-deseribed 
boundaries, to wit: Commencing at a point in the east line of said 
northwest quarter of said section nine three (3) feet north of the 
centre of Ontario street and running thence west ona line three feet 
north of the centre of Ontario street (which is the northern bound- 
ary of the traet of land in said east half of said northwest quarter of 
section 9 which was divided between Mary Kk. Buckner and said 
Henry W. Kingsbury according to a plat attached to said commis- 
sioners’ report, ; thence running southeasterly along the centre of 
said Kingsbury street to a point on the centre line of Ohio street 
extended; thence east along the centre of Olio street to the east line 
of said northwest quarter of said section 9, and thence north along 
said east line to the place of beginning. 

Third. All that portion and parcel of said east half of said north- 
west quarter section Included in the following-deseribed boundaries, 
to wit: Commencing at a point on the east line of said quarter sec- 

tion at the centre of Indiana street and running thence west 
130) along the centre of Indiana street to the centre of Kingsbury 

street; thence southeasterly along the centre of Kingsbury 
street to a puint on the centre line of Illinois street extended ; thence 
east along the centre of Illinois —to the east line of the said north- 
west quarter section, and thence north along the east line of said 
northwest quarter section of — to the place of beginning. 

fourth. All that portion and parcel of said east half of said north- 
west quarter section included in the following-described boundaries, 
to wit: Commencing on the north line of Kinzie street at a point 
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one hundred (100) feet west from the corner of Kinzie & Kingsbury 
streets and running thence northwesterly on a line parallel with 
the dock line of the east bank of the north branch of the Chicago 
river one hundred and fifty (250) feet; thence west on a line parallel 
with the north line of Kinzie street to the said dock line of said 
river, and thence southeasterly along said dock line one hundred 
and fifty (150) feet to the north line of said Kinzie street to the place 
of beginning, and all the rights of the said Henry W. Kingsbury 
and Mary k. Buckner lying south of the north line of the said tract 
in this paragraph described extended to the west bank of said river 
and west of the easterly line of said tract extended to the centre of 
Kingsbury street. 

hifth. All that portion and parcel of said east half of said north- 
west quarter section included in the following-described boundaries, 
to wit: 

Commencing on the dock line of said east bank of said river one 
hundred and fifty (150) feet northwesterly from the intersection of 
said dock line with the north line of Kinzie street, and running 

thence northwesterly along said dock line three hundred and 
bo] five-tenths (305.5) feet; thence northeasterly toa point on the 

west line of Kingsbury street three hundred and seventy-five 
(375) feet from the southwest corner of Kingsbury and Indiana 
streets ; thence southeasterly along the west line of Kingsbury street 
four hundred and seven (407) feet, and thence west on a line parallel 
with the north line of Kinzie street to the place of beginning, and 
all the rights of said Henry W. Kingsbury and Mary Kk. Buck- 
ner lying between the north & south lines of the tract in this para- 
vraph deseribed extended to the west line of said river and to the 
center of Kingsbury street. 

Sixth. All that portion and parcel of said east half of said north- 
west quarter section Included in the following-deseribed boundaries, 
to wit: Commencing on the dock line of said east bank of said river 
iwo hundred and thirty-one (251) feet northwesterly from the inter- 
section of the north line of Indiana street with said doek line, and 
running thence along said dock line northwesterly to the north 
boundary of the tract in said east half of said northwest quarter of 
section 9 aforesaid, to be divided between said [lenry W. Kingsbury 
and Mary Kk. Buckner, which strikes the said dock line at right 
angles in the manner shown by the map attached to said commis- 
sioners’ report; thence running northeasterly and east along said 
northern boundary to the west line of Kingsbury street; thence 
southeasterly along the west line of Kingsbury street three hundred 
and forty-three (545) feet, and thenee southwesterly in a direct line 
to the place of bi cmning: and all the rights of said Henry W. 
Kingsbury and Mary Kk. Buckner lying north of the south line of 
the tract of lana in) this paragraph deseribed extended to the centre 

of Kingsbury street and to the west bank of said river. 
132 To the said Mary k. Buckner the following-deseribed por- 
tion and parcel of said premises, to wit: 

first. The south one hundred and forty (140) feet of lot five (5), 
In block thirty-five (35), in the original town of Chicago. 
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Second. All that parcel of land included in the following-described 
boundaries, to wit: Commencing at a point on the east line of the east 
half of the northwest quarter of section nine (9),in township thirty- 
nine (39) north, range 14 east of the 3rd P. M., at the centre of Ohio 
street, and running thence west along the centre of Ohio street to 
the centre of Kingsbury street, and thence southeasterly along the 
centre of Kingsbury street to the centre of Indiana street, and thence 
east along the centre of Indiana — to the east line of the said east 
half of said northwest quarter section, and thence north along said 
north line to the place of beginning. 

Third. All that portion and parcel of land included in the follow- 
ing-described boundaries, to wit: Commencing on the east line of 
said east half of the northwest quarter section aforesaid at the 
centre of Illinois street, and running thence along the centre of Ilh- 
nois street to the centre of Kingsbury street ; thence southwesterly 
and south along the centre of Kingsbury street to the centre of 
Kinzie street; thence east along the centre of Kinzie street to the 
southeast corner of said northwest quarter of said section 9, and 
thence north along the said east line of said east half of said north- 
west quarter section to the place of beginning. 

fourth. All that parcel of land included in the following-de- 
scribed boundaries, to wit: Commencing ata point on the north 

line of Kinzie street one hundred (100) feet west from the 
i383 ~=0west line of Kingsbury street, and running thence north- 
westerly in a line parallel with the dock line of the east bank 
of the north branch of said river one hundred and fifty (150) feet; 


(] 
a 
‘ 


thence east on a line parallel with the north line of Kinzie street to 
the west line of Kingsbury street; thence southeasterly along the 
west line of Kingsbury street to the north line of Kinzie street, and 
thence West along the north line } IN nzie street to the peace of be- 


ginning, and all the rights of the said Henry W. Kingsbury and 
Mary Kk. Buckner in front of said parcel of land to the centres of 
Kinzie and Kingsbury streets 


Fifth. All that parcel of land ineluded in the following-deseribed 
boundaries, to wit: Commencing { pomt on the dock line of CASt 
bank of said river four hundred «& | 150.5) feet northwest- 
erly from the intersection of said dock line with the north line of 
Kinzie street and four hundred & seventy-live (475) feet southeast- 
erly from the intersection of said dock line with the south line of 
Indiana street and running thence northwesterly along said dock 
line toa point two hundred and thi Vor 251) feet northwesterly 
from the point w lac re the north Lira Indiana , tersects with said 
dock line, making 475 feet of doek front south of Indiana street 


and 251 feet of dock front north of Indiana street, and running 
thence north ast rly Lo thie west anit Ol} Kingsbury street ata point 
three hundre d and forty-thre (oto) feet southeast rly from the point 
where the north boundary line of the tract in said east half of said 
northwest quarter to be divided between said Henry W. Kingsbury 

and Mary kK. Buekner intersects the west line of Kingsbury 
1S street and two hundred and ninety-seven (27) feet north- 

westerly, where the north line of Indiana street intersects the 
24—199 
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west line of Kingsbury street, and running thence southeasterly 
along the west line of Kingsbury street t and across Indiana street 
seven hundred & a -seven & 45,%; feet to a point which is five hun- 
dred and fifty-four « feet from the northwest corner of Kinzie 


& Kingsbury rain = ured along the west line of Kingsbury 
street, and thence southwesterly to thie place of beginning, and ail 
the rights of said Henry W. Kingsbury and Mary ‘kK. Buckner be- 
tween the north & south lines of the parcel of land deseribed in this 
paragraph extended to the centre of Kingsbury street and to the 
west bank of said river. 

And they further reported that they found the following incum- 
brances on the real estate and premises above described in said de- 
cree, and they “anes divided and allotted them as hereafter stated, 
to wit: 

lirst. On the west fifty feet of lot six (6), in block thirty-five (45), 
in the original town of Chicago, allotted to said Henry W. Kings- 
bury, a deed of trust, dated August Ist, 1855, to James Clapp to se- 
cure the payment of ten thousand dollars to John N. A. Griswold, 
which has been assigned to Thomas Swan, and such indenture 
draws interest at the rate of eight per cent. per annum, and the 
principal was due on the first day of August last, and said incum- 
brance is allotted to Henry W. Kingsbury, and he is to pay the 
whole sum due thereon. 

Second. On lot six aforesaid, allotted to said Henry W. Kings- 
bury, a mortgage, dated Nov. 15th, 1855, to James LP. Taylor, to se- 
cure the payment of a promissory note of ten thousand dollars 

to him, which has been assigned to Albert G. Lawreneec 
455 and by him to Edward I. Haddock, and that such debt 

draws interest at the rate of eight per cent. per annum, and 
is to become due on a notice of six months, and said ineumbrance 
is allotted to said Henry W. Kingsbury, and he is to pay the whole 
sum due thereon. 

Third. On lot six (6) aforesaid, allotted to said Henry W. Kings- 
bury, a mortgage, dated September 15, 1860,to Fanny W. Bishop, to 
secure a bond for the payment of thirty thousand —, which has been 
assigned to Mary R. Burnside, wife of Ambrose I. Burnside, and 
said sum, with the accrued interest, has since been settled at thirty- 
eight thousand dollars, and to draw seven per cent. interest, and the 
principal becomes due Septem ber Ld, Ls72, and said incumbrancee is 
allotted to the said Hlenry W. Kingsbury, and he is to pay the whole 
amount due thereon. 

Fourth. On the dock property on the north branch of the Chicago 
river, near the north end of the tract, on the east half of the north- 
west quart er of section Y aforesaid, to be divided between said Henry 
W. Kingsbury and Mary Kk. Buckner, being one hundred feet on 
the river and seventy feet on Kingsbury street,allotted to Henry W. 
Kingsbury, a mortgage, dated April 5 ‘1856, to John B. Tolman, to 
sectire the payment of five thousand dulians to him, which indebt- 
edness and mortgage has been assigned to — William Brown 
and Frederick W. Brown, trustees, and the indebtedness draws mn 
terest at the rate of eight per cent. and becomes due July 31, 1872 


’ 


:s 
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and said incumbrance is allotted to the said Henry W. Kingsbury, 
and he is to pay the whole sum due thereon. 

Fifth. On the east seventy-five feet of the block between Ontario 

and Ohio streets,a part of the east half of the northwest quarter 
436 of section 9 aforesaid, as shown by the map attached to said 

commissioner's report, allotted to said Henry W. Kingsbury, 
a mortgage, dated July 1, 1860, to A. P. Hill, to secure to him the 
payment of seven thousand dollars, a cording to a bond deseribed 
therein, which now belongs to Kittie G. Forsyth, is due and draws 
Interest at the rate of eight per cent.; and said incumbrance its al- 
lotted to the said Henry W. Kingsbury, and he is to pay the whole 
sum due thereon. 

Sixth. On a part of said east half of said northwest quarter of see- 
tion nine aforesaid, described as follows: Commencing on the north 
side of Kinzie street, at the centre of the north branch of the Chicago 
river, running thence north along the center of said north branelh to 
a point one hundred and hitty feet distant from the place of bi gril- 
ning; thence east to the center of Payton street, sometimes called 
Kast Water (but now ealled Kingsbury); thence along the center of 
Payton street to the north line of Kingsbury street; thence west 
along the north line of Kinzie street to the centre of the north branch 
of said branch, the place of beginning, one-half in value of which is 
allotted to the said Henry W. Kingsbury and the other half to said 
Mary Kk. Buckner, an ineumbrance created by a deed to Thomas 
Swan, dated April is LS64, to secure the payment of ten thousand 
dollars, which became due April 15, 1571, and draws interest at the 
rate of eight per cent. per annum ; and said incumbrance is divided 
equally between the said Henry W. Kingsbury and Mary k. Buck- 
ner, and each is to pay one-half of the sum due thereon. 

Seventh. (rn lot five (D), in block thirty-five (50), 1n the original 
town of Chicago, forty and six-tenths feet of which 1s allotted to 
Ilenry W. Kingsbury and one hundred and forty feet to Mary kK. 
Buckner, a mortgage, dated November 1, 1559, to C. H. R. Doriugh, 

to secure thirty-seven thousand and five hundred dollars, 
By which has been assigned to trustees of the Liverpool, | ondon 

& Globe Insurance Company, which draws interest at the 
rate of eight per celt.. and the principal became due November l, 
IS71: and said ineumbrance is allotted to Mary K. Buckner, and 
she is to pay the whole sum due thereon, and the said llenry W. 
Kingsbury is to be kept harmless therefrom 

Kighth. Ona part of said east half of the northwest quarter of 
section 9 described as that part of the dock front between Kings- 
bury street and the river north of a line drawn from a point on the 
west line of Kingsbury street two hundred feet from its intersection 
with Indiana — at right angles thereto and south of Indiana street, 
being two hundred feet on Kingsbury street and about three hun- 
dred feet on the river, allotted to Mary Kk. Buckner, a mortgage to 
George W. Cullum to secure the payment of twenty thousand dol- 
lars, the principal of which is now twenty-five thousand & fifty dol- 
lars and draws interest at the rate of eighteen hundred and sixty 
dollars per annum, and the principal is due and said incumbrance 
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is allotted to Mary K. Buckner, and she is to pay the whole sum due 
thereon. : 

Ninth. On the west four hundred feet of the front on Indiana 
street by one hundred feet deep in said east half of the northwest 
quarter aforesaid allotted to Mary k. Buckner, a mortgage, dated 
January 1, 1560, to John Cunningham to secure ten thousand dol- 
lars, which becomes due Jannary 1, 1875, and bears interest at the 
rate of eight per cent., and said incumbrance is allotted to Mary Kk. 
Buckner, and she is to pay the whole sum due thereon. 

And they further report that the interest has been paid from the 
rents and profits of the land and estate described in the decree, ex- 

Ct pt some arrearages of interest accrued and accruing, and in 
438 making partition and allotting the shares as divided and 

determined which party should pay the incumbrances afore- 
said they have only considered the principal sums due, leaving 1n- 
terest to be paid to the time this report shall be confirmed from the 
joint rents and profits aforesaid. 

And they further reported that at the request of Isaae N. Arnold, 
the guardian of Hlenry W. Kingsbury, with the consent of Mary Kk. 
Buckner, they have divided the said tract of land, described in the 
deed to Thomas Swan and lying next north of Kinzie street and 
west of Kingsbury, into two parts or shares of equal value and allotted 
one to each party, and they further r port d that they estimated the 
value of the prop rty described in said decree and fixed the same 
at. the sum of twelve hundred eighty-two thousand two hundred 
and eighteen and °°) dollars ($1,252,218.50), subject to the incum- 
brances aforesaid, the principals of which amount in the aggregate 
to the sum of one hundred and fifty-two thousand five hundred ‘and 
fifty dollars (8152,090), leaving the net value of said property at the 
sum of eleven hundred twenty-nine thousand six hundred sixty- 
eight and = ,,°) dollars (81,189,668.50), and the lands and property 
allotted to said Hlenry W. Kingsbury they find to be of the net 
value of five hundred sixty-four thousand eight huudred thirty-four 
and 4%)°) dollars ($56-1,83-4.25), and the lands and property allotted 
to said Mary Kk. Buckner they find to be of the net value of five 
hundred sixty-four thousand eight hundred thirty-four and 2,5, dol- 
lars ($064,554.25), and they further reported that brick buildings were 
standing on lots five and six, In block thirty-five, in the original 
town of Chicago, which were destroyed by fire on the 8th and 9th 
days of October, 1571, leaving certain brick, stone, and iron mate- 

rials on the ground, and that they have not consicered or in- 
139 cluded the value of such materials in making said partition 

or division or divided them between the parties, having con- 
sidered them as personal property. 

Of the foregoing property one parcel, to wit, that part of said east 
half of said northwest quarter of section 9, described as follows: 
Commencing on the north side of Kinzie street at the centre of the 
north branch of the Chicago river, running thence north along the 
centre of said north branch to a point one hundred and fifty feet 
distant from the place ot beginning ; thence east to the centre of 
Payton street, sometimes called East Water, but now called Kings- 
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bury street; thence along the centre of Payton (or Kingsbury) to 
the north line of Kinzie street to the centre of the said north branch, 
the place of beginning, and which is divided as hereinbefore stated, 
is claimed by me as belonging exclusively to Henry W. Kingsbury, 
but it is also claimed by Mary Kk. Buckner that one-half thereof be- 
longs to her. 

The question is pending in the circuit court of Cook county. 

All the foregoing real estate is subject to the dower of Mrs. Jane 
C. Kingsbury, and also to the dower of Mrs. Eva Lawrence, the 
mother of Henry W. Kingsbury, and is also subject to the incum- 
branece hereinbefore mentioned. 

In regard to personal property I have to report that none has 
come into my possession up to this date. (Up to this time John 
Woodbridge, the receiver appointed by the circuit court, has col- 
lected all rents and received all insurance moneys due to the Kings- 
bury estate, so called.) 

There are, as I believe, some bricks, the debris of the fire: a con- 
siderable sum of money in the hands of said W oodbridge belonging 

to Henry W. Kingsbury, but the amount of which I am un- 
140 able to state until his accounts have been fully rendered and 

passed upon by the circuit court, and | further report that 
up to this date not one dollar of money has come into my hands as 
guardian of the estate of said Henry W. Kingsbury, except as here- 
inafter stated, but that heretofore, to wit, on the 3lst day of January 
last an order was entered — made transferring to the subscriber, as 
guardian of the estate of Henry W. Kingsbury, the possession, custody, 
— management of the real estate hereinbefore set forth as being the 
property of said Ilenry, with power to collect the rents thereon, refer- 
elice being had to said order for greater Ce rtainty. The said John 
W vodbridge collected the rents up to and including those due Feb- 
ruary Ist, A. D. 1872, and a part of those due in March, and which 
were paid to him in advance. I have collected since the first day of 
March the sum of thirteen hundred & eighteen dellars and twenty- 


eight cents (31,318.28), a portion of whica, however,is upon property 
claimed by and assigned by the partition Lo Mary kK. Buckner, but 


the exact amount I cannot state until a survey now being made is 
completed, so as to ascertain the amount due each. 

Another part thereof is derived from the property now in dispute 
and litigation between Mary k. Buckner and the said Henry W. 
Kingsbury, known as the Spencer tract; all of said money is sub- 


ject to the claim of dower by Mrs. Jane C. Kingsbury and Eva Law- 


rence after all expenses and charges have been paid, all of which is 
true according to the best of my knowledge, information, and belief, 
and all of which is respectfully submitted. 
March 6, 1872. 
ISAAC N. ARNOLD, 
Guardian of the Estate of Th nry W. Aingsbury. 


Approved in open court March 6th, 1872. 
M. R. M. WALLACE, 
Judge of the County Court of Cook County, Illinois. 
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441 Srare or ILiiNors, | | 
County of Cook, f° 


Isaac N. Arnold, being duly sworn, deposeth and says that the 
above report and inventory is true to the best of his knowledge and 
belief. 

Sworn to and subscribed before me this 6th day of March, A. D. 
1872. 

GEO. W. WHEELER, 
Clerk pro lem. 


Endorsed on back: In the county court of Cook county. Estate 
of Henry W. Kingsbury. Inventory and report of guardian. Filed 
March (), [S7 2. Creo, W. Wheeler, clerk pro lem. ' 


Rec. B. Q, page Zod. 


STATE OF ILLINOIS, | 
(ook County, } 


SS. 


I, Seth I. Ilanchett, clerk of the probate court of Cook county, 
in the State aforesaid, do hereby certify that the foregoing Is 
a true and correct COpy of the baive ntory of the estate of Ilenry W. 
Kingsbury, a minor, which was filed in and approved by the 
county court of said Cook county on the 6th day of Mareh, A. D 
1S72, al of which appears from the records and frles of ny othiee : 
and | further certify that Tam by law the custodian of all the pro- 
bate records and files of said COUNLY court. 

In witness whereof I have hereunto set my hand 
and affixed the seal of said probate court, at my 
office, in the city of Chicago, in said county, this 
eighteenth day of April, A. D. 1879. 

SETH F. HANCHETT, 
( ‘i rk of thee Probat (ourt. 


) 
ae | SEAL. | 


STATE OF ILLINOIS, } 
County of ( ook. j 


Ss Ss . E 


[, Joshua C. Knickerbocker, probate judge of Cook county and sole 


presiding Judge of the probate court of Cook county, in the State of 


Illinois, do hereby certify that Seth I. Hanchett, lisq , Whose name 
is subseribed to the foregoing certiticate of attestation, now Is and was 
at the time of signing and sealing the same the clerk of the probate 
court of Cook county aforesaid and keeper of the records and seal 
thereof, duly elected and qualified to office, and that full faith and 
credit are and of right ought to be given to all his oflicial acts as 
such in all courts and elsewhere, and that his said attestation is 
in due form of law and by the proper officer. 

- Given under my hand and seal, at Chicago, in said Cook 
(SEAL. ] county, this eighteenth day of April, A. D. 1879. 


JOSHUA ©. KNICKERBOCKER, [seat.] 
Probate Judge of Cook County, L[llinois. 
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448 STATE OF ILLINOIS, l g: 
County of Cook, >’ 


In the County Court of Cook County. 
In the Matter of the Estate of Henry W. Kinaspury, Minor. 


To the Hon. M. R. M. Wallace, judge: 

The undersigned, guardian of the estate in Illinois of Henry W. 
Kingsbury, minor, by your appointment on the 4th day of Feb- 
ruary, 1875, most respectfully reports— 

That on taking possession of the real estate found most of it ina 
very bad condition; steam & water pipes in Musie Hall building 
frozen & burst; closets full and frozen, requiring immediate 
attention & CX pense to save & avoid more serious conseq Uehices and 
damage when warm weather should ensue & frost leave; kings- 
bury block, Randolph street, in bad, but not so bad, condition as 
Musie Hall building. 

The dock property oceupied by Dewey & Co. was in bad condition, 
needing dredging and material repairs to dock proper. The occu- 
pants’ lease expired in May, and these repairs and theerection of a new 
ollice were the conditions upon which a new lease would be taken 
even ata large reduction in price; all of which demands, seeming 

not unreasonable, were complied with, a part of expense of 
i144 ~— office being collected out of delinquents. Many of the ten- 

ants were greatly in arrears. A delinquent list was obtained 
from Mr. Adams, former clerk of the former agent, Mr. Hinckley, 
aggregating about $8,500.00, of which a large portion was worthless, 
much of it extending back 6,9, & 12 months. Many tenants of 
Musie Hall building were dead-beats, neither paying rent or cred- 
itable as as occu pants to the character of the property ; & so with 
the vacant ground on Ontario, Indiana, & Illinois streets, found to 
be oecupied by squatters after the fire of IS71. Neither paying rent 
or acknowledging owner’s right, exercising my own best Judgement, 
as well as after advising with your honor, | proceeded to make the 
necessary repairs and to get rid of non-paying tenants. Having for 
some time no books or hie moranda of lease or agreements, the em- 
ployment of the aforesaid Mr. Adams was a neces-ity which — in the 
prosecution of suits of distraint for rent and possession of property 
contained iis charged in account under advice ol the att’y employed, 

During the vear 1874 the Music Hall was changed to a theatre 
and rented to impecunious parties, whom were found in arrears and 
continued to increase their indebtedness until April llth. Bb Ing Sal- 

isfied no Improvement eould be expected, took possession, 
145 ~=6kept up the amusements some 5 weeks (from policy in rent- 

ing again) at a lossof $129.99, when lease was made to J. H. 
MecVicker, a fortunate change for the estate. 

Owing to the continued stagnation of business and the great sup- 
ply of office stores & dock property, tenants have been justified in 
asking reduction, and it has been conceded. Much of the property 
has remained vacant after frequent advertisement and personal 
effort, but it Is not an exception. Some embarrassment has been 
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occasioned from the non-settlement of my predecessors’ accounts 
with the court & non-delivery to me of any s-hedule of either real 
or personal estate, & the inventory which I have presented will be 
the best from the source of information open to me, and, I think, 
nearly comprises the whole. 

The personal property, it will be seen, was much scattered about, 
but so far as it came to the knowledge of the undersigned has been 
gathered in and disposed of. 

Herewith will be found an account of all moneys received during 
the year ending February 1, 1876, stating from whom received & 
what for; also an account of all moneys paid out and to whom and 
what for. 

Your approval of this my report and annual account is most re- 
spectfully solicited, 

HERMAN G. POWERS, 
Guardian of the Estate in Ill. of H. W. Kingsbury, Minor. 


446 Herman G. Powers, Guardian, in Account with the Estate of 
Henry W. Kingsbury, Minor. 


The guardian charges himself as follows : 


ISTH 
Feb’y 10 To cash ree’d of Wash Sing, ac. rent Feb’y, basement 2117 oo OO 
Kingsbury bi'k. ; 
fnsement, 115 Kings- Allen & Anman, ac. rent Feb’y._-. 2h OO 
bury bl’k. rent for25 
to May 1,°75, then of 
20th to Jan. 1, °75, 
& then $25 m., rent 
to May 1, ’75, J. 35 
he 
Room we hy ly] Ik s + Ml il irris. ac rt nt. J +5 Thi? Jan- y4 5° iM 
at { Mav 1 rey mary 
( a Sehatl P. delinquent ac ty tM) 
249 Clark St., rent | A. H. Blackall, ac. rent January 250 00 
SP re, 
th & 5 hy ito r . Februar 1 OW) 
block. r tSilyome 
12 Dock & lot, bl’k 9%, Dewey & Co., é é‘ January LOS 77 
Kingsbury tract 
rent 8508.77 to Many 
1. 76, and then 
$4,000 for one year, 
pen able qunrt ly 
Dock & lot, bi’k 3. KK Ino (iraner, , ' January i1S7 Us 
tract, rent SITS 7.50 
hh? 1 NIay i. 4a 
& then $13 m 
Ix nest uryv traet, rent Thos Callihan a Januarv 1 OO 
to Oct 3 i i>, SIZ 
THe. 
Kingsbury tract, $10, Pat’k O'Neil, é ‘ Januarv.. 10 00 
Hid, y 
8) Store & basement 2115) C. F. Schaffer, “ ‘“  Feb’y 100 OO 


- 


me 
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14 Kingsbury bi’k, rent | Thos. J. Berchler, ac. rent Feb’y 25 00 
$175 mo. to May 1, 
‘75, and then $200 
mo. to Dec. 1, ’75, 
then $175 mo. to 
May 1,’76, store, $117 
Room 8,28 Kingsbury | S. H. Milcher, oe 6% 6Jan’y 25 00 
bi’k, rent $25 m. to 
Oct. 1, '75, then $20 
mo. 
16 | Kingsbury tract, bik | David Goodwillie, “ “  Jan’y 116 &7 
4, rent $116.67 ) 


VM. U. Be ACT nee, wie Feb y ? Ho OO 


Room 6, Kingsbury | Hans Baldtkee, ‘ 6 Feb’y 20 00 
bl’k, rent $20 mo. 

Kingsbury tract, b’k | O. S. Richardson & Co., ac. rent 154 66 
5, rent $154.66 to Jan \ 


Kingsbury tract. bl’k Marv Ginnochio, ac. rent Feb’y 10 OO 
6, rent $10 mo. 


Amt foe’ sone 1,689 60 
Am’t bro’t for'd 1,689 60 
22 | To cash ree'd of S. H. Mileher, delinquent ac o0 OO 
Thos. J. Birchler, ac. rent Feb’, Zo OO 
o4 ot a oe t, delinquent ma RH OO 
De costs 15 00 
Room 1, K. bl’k, rent Doct Reynolds, ac. rent Feb’, 15 OO 
S15 rhe 
C. F. Schaffer. Feb’s HO OO 
Fr. E. Hou vy, ag't aoe ) vee 


| S HEM Fels 95 OO 
fRoom- 2, 3, 4, 6, 16, | C. S. Wiel Feb’y 170 OO 


‘ y. 
17, All rstury bik, 
| rent #1,0.00 mo 
IR n 15, Kin bl . B | Feb’s ls OO 
ent $15 mo 
‘ | _ a \ 25 OO 
at wm. i} Mech To OO 
Ih LB mv. rent Feb’, "25 OO 


ir O'Ne kel \ ‘time 
»| Kings!) tract Gj Ke r January & Feb’, 75 OO 
rent 841.68 mo 
| — 
/ Kir re  s ict ryi t, ‘I ) |) ff re ryt keh’ y tt (HM) 


| feat to Aue. I. "ia 
Slo mo., & then J. ¢ 


mo 


20—i99 
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Herman G. Powers, Guardian, &c.—Continued. 


Mar. » Store 211i Kingsb’y 
bi’k, rent to May 1, 
7), 378.57 mo. 

ty Dasement, 2111 Kings 

b’y bl’k, rent to May 
1, 75, $35 mo. 

Kingsbury tract, block 
H, rent 75> mo, 


10 ne Ne 

2  Musie Hall 

» Cor. Indiana & Kings- 
b’y Sts.,bl’k 6, Kings- 
b’y tract, rent $75 
Trio, 


Kingsbury tract, bl’k 
OH. rent S10 mo. 


spe) 
~ =. 


Kingsb’y tract, bl’k 
3. rent S145.87 to 
Ap'l 5. "aa 

24 
ty 
sea 
April | 
+ 
.) 

April ? To eash ree'd of . inal 


Cor, Tl. & Kingsbury 
Sts., b'lk. 6, rent 


$74.66 mo. 


Wigins & Sherman, ac. rent Jan'y BH 


S. K. Trorlicht, ac. rent January & 70 
Feb y. 
J. Bullard, ac. rent January--.-.--.-- 51 
Wah Sing, ac. rent March ‘ 39 
Thos. Callihan. ac. rent Feb’y.- sia 12 
Doct. Reynolds, “ Mich lo 
Dickinson Leach X Co, ac. rent 216 
Jan’y X Feb’y. 
Do do. delinquent 108 
C. F. Schaffer, ac. rent March 1OO 
Thos. J. Berchler, ac. rent Feb'y 25 
D. H. Jones &.Co., ac. rent ‘ HIM) 
Joel Bullard,ac. rent Jan’y & Feb’y 70 


David Caoodw ille, ac. rent. Feb \ " 116 
Klizabeth Coren, “ “* Feb'y ; 10 
Thos. Jennings, “ ‘* Feb’y h 
mm. ©. pecker, a ws March ov 
Thos. £«. Berchler, ac. rent M’ch 25 
Geo. Keller, “6 Keb’y s 
Do. do., delinquent ac. ...- 1] 
C. M1. Harris, delinquent ac. 7-1 
(’. M. Harris, ac. rent wt ee 2 
Hans Bolatka, March 20) 
Turney Burkhardt, ac. rent Jan’y 205 
X Ky b \ : 
Thos. J. Birehler, ac. rent March 25 
Wigins & Sherman, ac. rent Feb'y ho 
D. H. Jones, a eee! 10K) 
; Schatter, " March io 


oO. # 


OO 


OO 


HO 


OO 
Oo 
in) 
OO 


m) 
oo 


OO 
Ow) 


‘7 
0) 
62 
i) 
in) 
23h) 
ti4 
00 
fae 
(iM) 
) 


On) 
(mH) 
i) 
i) 


M. C. Becker, March ov 
C.S. Wicks March 170 
Thos J. Berchler, March 2 
S. K. Trorlicht, April 35 
Am 't forward 6.711 
Amt bro’t for’d oe saahants 6.711 
Dewev & Co., ac. rent March —__- 8 
©. S. Richardson & Co., ac. rent 154 
March 
Jno. Granger, ac. rent March 


Ricketts & Mave Pr. ac. 
Feb’y, & March. 


rent January, 


Marver & Rice. ac. rent Recto CY eae ri 
Mary Gennochio, ac. rent | 10 


March 5 
March 
March__.- 25 
March 

March__- 


Thos. Jennings, " 
Pat’k O'Neil oc 6 
S. H. Milcher, se oe 
C. R. Barber, ae he 
A. H. Blackall, “ “ 


*“4) 
~ 


. Pd 
yal 
=> 450 
1) 
May 3 


Part of 
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ANSON 


rent March __-- 
inquent 

rent April. 
Mare h 
March 
April 


Geo. Keller, ac 
Do. do... del 
Doct Reynolds , ac. 
. R. Barber. ~~ = 
Thos. Callihan ee 
. F. Schaffer, “ = 
Wah Sing, - “ April 
M.C. Becker, * oe April 
Allen & Anman, ac. rent April 
C. M. Harris, ‘< 6 March 
lizal ae Coren, * “* March 
hos, ferchier, ‘ March 

ie Feb’y 


X Co., uc 


kK 
T 
James . coleman 
rent 


Dickinson, Sone hy 


‘I arch 


Room 8, Kingsbury 
BiVk,. rent S2ZO mo. 
May 1, ’75, 
F. Brittschneider, ac. rent Jan Vy; 
Kel v. Mi unre h 
F. Brittschneider, delinquent ae. 


Hi nr Mat hews, ac. rent Feb'y 


musement 49 & §6i] 
Clark St seven 

from Jones & Co 

seven of Ms. Hall 
James Coleman, a 


rent Feb’y 
ms. © ‘ 


Be xncT Feb’y. lh: 

rent Feb'y & M’ch 
March 

nt March 


M. Durk 
Bridget Gi YY uc 


oe 


Kingsbury traet, 
block 6, rent Ss) mo 


—— = 


Hans Bolatka., 
Thos. J 


Burkhard 


April 
Direhler, ac. rent Ap’l 
Dock & lot, K. tract, April 
bi’k 3. rent wl aT) 


mo. todan’y 22, 76 

W ivgins 
& M’* 

Henry Mathews. ac 

Thos. J. Birchler, a 

W icing & Sherman. ac 
April 

M. C. Becker, ac. rent Ap’ 

Thos. J. Birehler, ac. rent April 

F. Brittachneider, ' ‘ 


& Sherman, ac. rent Feb’, 
rent Feb’y 

r April... 
rent Mioch X 


i a Ay % 


Lewis Dod ic. rent May ae 
Dewey & Co., ac. rent April ....--. 

Kingsbury tract, bi’k Dunlop & Cowley, ac. rent May 

H, rent upto May 1, 

i) 

same premises, Pat’k Crowley 

>> mo 

Kinzie St., rent 

$40 mo. to Dec. 1, 


Louis Marecar, 


_——<— 


$1 68 
33 32 


12 oO 
100 OO 
8h OO 
0 OO 
"5 OO 
25 
lO 
25 
7 
108 OO 
it 


5 0O0 
SOR 77 
13 83 


10 OO 


55 OO 


te 


10, 25 O5 
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i 
1875. | Am ’t bro’t for’d ial aaa 10.023 05 
May 8 | Basement #111 Kings-| To cash rec. of Wah Sing, ac. rent 17 00 
| bury bl’k, rent $37 Mav. 
mo. 
37 Kinzie St., rent $20} D. Cramer & Co., ac. rent May 20 OO 
Thos. Jennings, . “ April yo F 
Thos. Callahan, “ April 1Z OO 
C. S. Wicks, é “ April 170 OO 
Dret. N. Reynolds, = oe May ;, 15 OO 
#153 Kinzie St., rent | B. Fitzgerald, i fe 20 OV 


S20 mo. 


i . | A. H. Blackall, April... 250 O00 
| M. C. Becker, “ * oe ) 50 00 

David Goodwillie * “« Apti.. 116 67 

| Geo. Keller, é April 41 6S 

| Do lo di linquent “uc. . 8 52 


C. R. Barber, ac. rent April : 15 OO 

Room 214,Music Hall,| W.C. McChesney, ac. rent May 10 OO 
b’d’g rent S5— mo. 

Room 14, K. bl’k, rent D. J Lyor ; se May 15 OO 


S15 mo 


OM. S. Richardson & Co... ae. rent 154 66 
April. 
» i cal lalla ; Jno. Granger, ac. rent April pone 87 50 


: 2 do delinquent ae. | 112 50 
#28 Kinzie St., rent | Mary Ginnochio, ac. rent May 
S40 Wme., X lot —. | 
bik 4, Kings’by | 
tract, $10 mo eu 
Pat’k O'Neil, v4 ‘6 April 10 OO 
Thos. J. Berchler, * ‘+s May 20 OO 


‘ , James Coleman,ac. rent M’ch, April 40 00 
Tenney & Burkhardt. ac. rent Feb’y. 237 46 
h) ae h 


Tenney & Burkhardt, delinquent ae H2 54 
Thos. Berehler, ac rent May Ser ese 1) OW 
451 . as ' Elizabeth Coren, “ “ April } 10 00 
8 SERRE eae Seay C.F. Schaffer, “ “ May 100 80 
W igins Sherman, ac. rent April, May 70 OO 
Do do. ° delinquent ac. G4 47 
Dickinson, Leach & Co., ac. rent 10S OO 

April 
1O |} #11 Kinzie St., rent Jas. P. Meade, ac. rent May _.. ~~ 7 5O 
S20 mo M. Durkin “ 6 eT cain 10 OO 
Bridget Gilliam, ac. rent April 2 00 
Oe Re ' M. C. Becker, +4 * April 
Allen & Anman, * oe May 30 OO 
RE Se _...... Thos. J. Berchler, ac. rent Mav : 30 00 
l4 S. H. Melcher ‘+ 66 April .. 25 OW 


SN 


Bese ef & enaret Ce a 17 oO 
1S : ves ae David Goodwillie, ac. rent April 116 67 
Lewis Dodve, 6 ‘s May 10 OO 
Wiggins & Sherman, delinquent ne. - $1 24 
Ferris & Fitch, refunded for over- 3 85 
chg in bill 
1s eter C. M. Harris, ac. rent April | !5 OO 
M. C. Becker, May la 50 OO 


D. H. Jones & Co., proceeds of sale 110 OO 
goods, & chattels mtgd. by Jones 
& Payne to secure rent. 
ITans Bolatka, ac. rent May vee 20 OO 
Thos J. Berchler, ac. rent May ae 30000 
24 cecil iil ail _.| M. C. Becker, delinquent i, : eines 25 OV 
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26 


452 
May Zi To cash rec d of —_ 


Room 


2 


os 


June 


£700.00 


. 


C’k 


| 
455 
Music Hall & base- 
ment.room- 49 & 5l, 
Clark St.; rent, 3050 
hia? 
Q 
|.) 


M (" Becker “ac. 
Marvar & Rice, 


rent May.. mone 
ac. rent April oe 


A i 


Amt bro’t for’d —. ‘ 
Thos. J. Berchler, ac. rent May 
Do do. delinquent ac. 
C. F. Schofer, ac. rent ....... 
Do, lo., delinquent ac... 
Geo. Keller. ds linquent ne. 
Max Mvers, ac. rent June 
Pat’k Crowley, oe June 
James |’ Mend : - May 
Mi ha ) a up), -" -“ April X 


M. C. Becker, ac. rent June 
I) le delinquent ae, 
ac. rent May 
A. C. McChesney, “ “ June 
A. H. Blackall, “o «4 3 
Thos. Jennings, ‘“ 6May 
B. OF rald 4 June 
| rear, June 
S. H. Melcher, 6 ‘“« May 
cC.S. Wicks, ve «May 
©. R. Barber, 2 mos., ac. rent May 
Doct, Reynolds, ac. rent June 
hi June 
delinquent ac 
hos. J. Birchler, ac. rent June 
Ricketts & Mavor Feb’y 
delinquent ac 
Marvor & Rice, ac. rent May 
M. Dunkirk ie May 
Bere hier. - al June 
! co « June 
Jas. P. Mead, ”, = May 
0 ord, ‘+ « June 
Thos. Callihan ‘oc May 
Klizabeth Coren May 


: 
Jno. Granger 
‘| 


Diekis n. Leach & Co.. ac. rent May 


; r, for rent of Musi 
it i Ju \ g 40. 


J. H. MeVicker. refunded for watch- 
ing Music Hall 
M. Dunkirk ac. rent May . 


> | it (y ti June 
mm. ¢. June 
Thos. J. Birchler June 
Allen & Anmats ‘ June 


Lewis Dodge, es 6 Jun 
J. P. Mead ce Jum 


I). ¢ er &Co., “* “ June 
Geo. Keller —-- May 

1) ieuit puent uC. : 
rridget Gillian, ac. rent May 
Burkhardt & Co e April X 
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"5 OO 
74 60 


12.770 74 


2,410 74 
1O OO 


"0 OO 
100 OO 
2h OO 
OO” 
Hi) in) 

5 OO 
Tou OO 

® i) 
"5 OO 
"> OO 

7 OO 


10 OO 
2o0 OO 


h 5O 
1 Oo 
"0 OO 
25 OO 
170 OO 
0 OO 
15 OO 
yO 
72 FDO 
15 OO 
Zo U8 
OL 30 
74 72 
Hh OO 
1S OO 
y, OF 
5 OO 
a) OM) 
Iv Ow 
lO OO 
lds (M) 
1,«02 0 
Ik OO 


» 
vf) (OM) 
yo) OM) 
4) On) 
I> OO 

» (H) 
4) 

1] «5 
8 32 
» Op 

lOO OO 
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L875. 
June 


14 


June 


July 


15 


16 


lt 


*)t) 
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Store #113 K. bl’k, 
rent from May 10, 
‘75, at $112.50 mo, 


15 Kinzie St.. from 
June 1, w ti} rent, 
$20 mo. 


To cash rec'd of . 
Kingsbury tract, bl’k 
6, rent 37.00 mo. 


Kingsbury tract, bl’k 
1, rent $20 per mo. 


Kingsbury tract, bl’k 
}, rent 36 mo. 


Dan k X& lot. Spencer 


. . roo oo 
tract, $556.55 Mo. 


Seth R. Evans, ac. rent May --.----- 


M. @. Becker. sé 
B. Hoppe, 


Amt forw’'é..<««+««- 


Am 't bro’t forw’d ._-- ae 
Pat’k MecNuty, ac. rent June 


John Ross, + “« June 
John Granger, be “« May 
David Goodwillie, “ ee May 
James Coleman, e ‘co May 
C. F. Schaffer, ic « June 


Thos. J. Berchler, * “* June 
M. C. Becker, ss ‘<« June 
Thos. J. Berchler, * “* June 
Hans Bolatka, 6 ‘* June 


0 
. 2... 


Iloman, Brown & Co., ac. rent June 


& July. 


James P. Mead, ac. rent June... 
M. ©. Becker, delinquent BG. « = 
(. F. Schafer, ne. rent. June 
Max Myers, “.* J 
Martin Frazier, 6 ‘* 6June 


Thos. J serchler, _ ”" June 
Dw. do. delinquent ac. 
M. Dunlap, ac. rent June 


Wicks, ac. rent j June 170 
{ July “.) 
B. Hoppe, ac. rent July 
Bb. Fitz Gerald, * “« June 
Louis Marean, 6 ‘“ July. 
Pat’'k O'Neil, es ‘« June 
Thos. Calliban, 6 ‘* June 
A. H. Blackall, . ‘“ June 
John Granger, a ‘<« June 
C. R. Barber, é se Jay. 
Ricketts Mavor, delinquent ac. 
Mavor & Rice, ac. rent June 
Chas. Mears, - 2 oe 
Doct. Reynolds, ac. rent July. 
Dickinson, Leach &Co.,** “. June 
Wah Sing os « July 
Thos. Jennings, cs « June 
Louis Marean, “e ¢ July. 
David Goodwillie, June eile 


M. G. Becker. July ames beeen 
J.H. McVicker, July ...... 
Allen & Anman, July -._--- 
i, IID ireinticincteninis 
Lewis Dodge, July ...-...-. 
C. F. Schafer, July —- 
Do. do., delinquent ac. 
a as es 


- = 
iv 


DO 
a 


16.628 


OU 


OO 
Oo 


16.628 oO 


iit} 


om 


en - 
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Bridget Gillian, June... _-. les 5 OO 

Blizabeth Coren, JdUNC...... «<<<. 10 00 

Martin Frazier, July Raven ee 5 OO 

S75. D. Cramer & Co., July a 20 00 
Pe OD incutidicon M. ©. Becker; July.........-. | 50 00 
Dh. Ge MOR, SURG concen h OO 

14 ne Thomas J. Birchler, July..---....-- 15 00 


mary Gineshie, GON . acccceensen 5) 00 


a A em em 


Am 't for'd eres 
456 Am’t bro’t for’d....... sini 20,591 23 
To ( ash ree'd of Thos J Berchler. ac. rent July D OO 
Hans Bolatka, ae 20 00 
S. H. Melcher, a 8 oo... 25 OO 
Seth R. Evans, se «© Jae... : 1i2 50 

M. Dunlap, “eo «4 July » OO 

Pat'k Crowley, » © fee 5 00 
if sewe Burkhardt & Co., “ “Mav &June 30 OO 
Burkhardt & Co.. interest : 83 
«) siccnaiieels .| M. C. Becker, ac. rent July__._-- nO OO 
Jas. ?. Mend, “ “© June ' + OO 
M. Dunkirk “e «& June 10 OO 
Bridget Gillian, ac. rent April 2 OO 
ZI bainein _..... Thos. J. Berchler, ac. rentJuly 20 00 
4 ene B. Fitz Gerald, “ « July 20 00 
Thos. J. Birehler, “ “ July 10 OO 
265 ideieimnamii James P. Mead, “ © July 4 00 
A. C. McChesney, “ “ July 12 67 

221 Kinzie St. ; rent Augusta Th Inpson, ac. rent Aug’t 20 00 

S20 mo 

25 " . sail Joel Bullard. rent to July 22 OO 
1) do.. ' - 3k 50 

Do. do., de linquent he. O75 OO 

Do do interest 28 70 

iP Lecccciin deed niece ...| M. C. Becker, delinquent ae. 25 00 
Do do., ae. rent July 25 0) 

Pal .« . ‘ Thos J iz re hier, ac. rent July i (HM) 
50 Room- 29 & 10. M. H. MeKennon, ups b 650 


Hal! by ld vr: rent from 
June Ld. fa S25 mo. 


31 aie M. Mvers. ac. rent Aug 1) OO 


Thos. J. birchler, ac. rent July 25 00 
C. F. Schaffer “ 6 July oo Oo 
fag Dine B. Hopp “ « Aug. 10 00 
ay Louis Marcan, .*. 6 Aug 25 00 
Thos Jen mcs, os os July h 2 
Pat'k O' Neil es 6 jay 10 00 
Thos. Callahan, ~~ & July 12 OO 
Homan, Brown & Co., ac. rent Aug 20 OO 
Pat’k Crow ley , ac. rent Aug’ t. 5 OO 
Jas. P. Mead, oe «¢ July ratte 2 00 
C. 8S. Wicks, ‘cs 6 July & Aug ITO OO 
Ricketts & Mavor. delinquent ac. 40 3 
Mavor & Rice. ac. rent July _ 74 «(66 
a. ee Dewey & Co., | yr. rent from May ] 1.000 OO 
M. Durkin, ac. rent July i 1 i) 
Louis Marecan, ac. rent Aug. 15 OO 
A. H. Blackall, “ “© July 250 OO 
Geo. Keller, “ ‘“« June DO OO 
4 side aha apenas ents ‘ M. CG. Becker, - “ Aug oa 25 () 
Do do., delinquent ac eal 25 00 


10) 


THE UNITED STATES MORTGAGE CO. VS. 


Herman G. Powers, Guardian, &c.—Continued. 


To cash ree’d of ..-—-. 


Room 


b’d’g; 


Kingsb’y tract, bk 6; 


9& 10, M. Hall 


rent, 


S2> id. 


rent, S40 mo. 


Dickinson, Leach & Co.,ac. rent July 108 00 
B. Fitz Gerald, ac. rent July_..--- 20 00 
Chas. Mears, “§ “ GU ucccceu 333 3: 
James Coleman, ac. rent June_-. 8 OO 
Burkhardt & Co., ac. rent July...--? 50 00 
Wah Sing, _ = iinet 37 OO 

Am’t forw’d_ ~~. anes ee. 24,600 40 

Am’t bro’t forw’d ______.._--|} 24,600 40 
C. R. Barber, ac. rent Aug’t. ...... 15 OO 
D. Goodwillie,“ * July 116 67 
>. a. Lyon, - July enema 1O OO 
M. Durkin, sh 6 July ane oe 5 OO 
Bridget Gillian, ac. rent July 5h OO 
Klizabeta Carrew, ac. rent July 10 00 


Martin Frazier, ac. rent, July& Aug't 7 DO 


D. Cramer & Co., ac. rent, Aug’t 20 OO 
B. Hoppe, . Aug'’t 10 00 
Augusta Thompson, ac. rent July 4 60 
M. C. Becker, s * ae 50) OO 
C. F. Schaffer, Aug't 100 00 
Burkhardt & Co., " - July 41 70 
Joel Bullard, “ ” July HO OO 
Thos. J. Birchler, Aug't 12 00 


July 2 > 


Augusta Thompson, 


M. Durkin, July 1 oo 
John Granger, July 133 33 
Seth R. Evans, s «& 6 112 50 
Tenny & Burkhart, delinquent ac. 1) 00 
Allen & Anman, ac. rent Aug. oH OO 
Mary Ginnochio, Aug 20 00 
Geo. Keller “o 688 July 33 36 

Do. do., delinquent ac... ---- 16 6 
M. Dunlap, ae Ce Die. 5 00 
Doct. Reynolds, * Aug. 15 00 
Ilans Balatka, . mga 20) OO 
M $4 Becker, 7s 4 Aug’t i 50 (nM) 
Thos. J. Birchler, ac. rent, Aug. S OO 
Thos. J. Birechler, ac. rent Aug. 10 00 
Lewis Dodge, . Aug. 15 OO 
Thos. J. Birehler, Aug. .. 10 OO 
M. C Becker, - Aug. ~~ 20 00 
Thos. J. Birchler, * oe 10 00 
Thos. J. Birehler, Aug. 20 00 
M. C. Becker, delinquent a oe 50 OO 
Mex Myers, ac. rent Sept. siuhee 10 OO 
C. F. Schaffer, Aug. 100 00 
Do. do., delinquent ac. .... —- 25 00 
Mary Ginnochio, ac. rent Sept. 50 00 
Augusta Thompson, Sept. “0 OO 
Louis Marean, = © oe. 30 00 
J. H. MeVicker, Aug. 950 OO 
Il. C. MeKennan, _ * 2. 25 00 
5. Hoppe, os Sept. . 10O OO 
Thos. Jennings, " Aug. 5 62 
Jno. M. Donnough, “ “© Aug. 4 00 
Pat’k O'Neil, . «© Zee... 10 00 
C. 8S. Wicks, ac. rent Aug. & Sept. __| 170 00 


10 


Thos. J. Birchler, “ac. 


rent Aug 


-~—m- i 


ET AL. 
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~ ~ ee 


Sept. i 7 Thos. J. Birchler. ac. rent Aug... _-: 15 00 
Do do., v4 “« Aug. 5 00 
A. H. Blackall, 4 ‘* Aug 250 00 


Ape Gee *Gscdmndus --| 24,488 67 
“ 
Amount bro’t forw’d _| 27.488 67 
Sept 1 To cash rec'd of John Ross ac. rent July... 8 00 
Chas. Mears, ‘ “’ Bee. 2 333 33 
Homan. Brown & Co., ac. re nt Sept "0 OO 
Pat’k Crowley “ Sept 2 00 
..| Thos. Callaha ‘ Aug 1? oo 
( P. Barber ™~ it 15 OO 


tee 
_ 
a 

a 
* 


; kK dt. delin yuent a 62 18 

Elizabeth Carew, ac. rent Aug, lo OO 

Louis Marean., “ 6 6B ept 10 00 

Room # 14, M. Hall | Charlotte Whitterd, “ “ Sept x OO 

b’d’e: rent. SIO mo 

i | Room @ 9, Kingsb’y 8S. F. Ki ‘6 Sept 20 00 
blk: rent, $20 m 


lo : S. Fitz ¢ Sept “O OO 
DG Aug. 116 67 
Bb. Hoy Sept 10 00 


. VM. Fra sept 6 OO 
M.D Sept yh OO 
3 pea I} (, Aug 5 Of} 
Mh Dickinson, Leach & Co., ac. rent 10S OO 
Au 
M. C. Becker, ac. rent, Sept._. nO 00 
D. J. Lyon. ac. rent July & Aug’t “0 OO 
460 Hans Bolatka, ne. rent Sept 20 OO 
Marv Gernoc! , Aug y OO 
Ino. G Aug 3 
lt Reba nm pla iss | t Zilli Ik OO 
hy h 
ly A }. Bir rent Sept 25 Ow) 
, Mi & ( vater tax on office, Air 7 OO 
en Mav 1 Novem! 
3 itler, ac. rent Sept 100 00 
20 i _ Marv & i . Au 74 G6 
Ricketts & Mat | juent me if 34 
 & ee Phos. J. B rent Sept > OO 
Bridget G Aug 2 Ow 
I). r & | Sept 10 OO 
. 
M. Cc. Beck Sept WO OO 
Kingsbury tract; rent,| Hugh F. O° Donnell, ac. rent 9 70 
&) r) mo 
I). ¢ i AX ic. rent pt 5 OO 
Jn Ke Aug 5 00 
ee Ba Vereen Thos. J. Birchler Sept 11 WO 
30 Was : Max Myer ‘ * Oct. 40 00 
3 ‘“« Sept 1Oo OO 
Oct. l so — Phos. J. B r Sept 15 00 
— oo. e! Sept on 25 OO 
P I) i delinquent a 25 OO 
P Ma & K wc. rent Sept : 74 66 


26—199 


202 


151 


16 
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To cash of 


—— a ee 


a a a 


Ricketts & Marvor, delinquent ac.-_- 
Louis Marean, ac. rent Oct. _...-.--- 


I iis is it 


Am ’'t bro’t forw'd 


Chas. Mears, ac. rent Sept. - 
B. Hoppe, ss eee... 
Augusta Thompson, “* ‘ Oct.-. 

*f < Ut. 


Mary Gernochio, 
Thos. J. Birchler, “ ‘ Sept... 


S. F. King, ee ‘“ (Oet. 
Lewis Dodee, nie "7 Sept. 
Allen & Anman, e¢ ‘<¢ 2 mos., 


dep. & Oct. 
Pat’k O’ Neil. Sept. - 
M. Durkin, 6 ‘s Sest.... 
A. Il. Blackall. he .s Sept. 
Charlotte Whitters, “ Gat. 
Homan, Brown & Co.*! * Oct. 


~ 
- 


Thos. Callihan, ‘$ Sept. . 
Klizabeth Carew, ” ‘* Sept... 
Doct. Reynolds, cS Rann 


C.S. Wicks, = " Sep. & 
Oct. 


M. C. Becker, “ . Oct. 
Do. do., delinquent ac. ...--- 
Geo. Kellar, ac. rent _.-_. 


Bb. Fitz Gerald, 6 - Cet. 

D. Cramer & Co. “ ™" Sept. - 
Augusta Thompson, ac. rent Oct. _—- 
Thos. Jennings, ac. rent Sept. - . 
Jno. MeDonnough, — 
Pat’k Crowley, 6 ok, 


Wah Sing, 6 ‘“ Oct. 
John Granger, 6 ‘“ Sept. 


J. H. MeVicker, “ “ Sept...-- 


Dickinson, Leach & Co., ac. rent Sep : 


S. H. Melcher, ne. rent Aug 

u. FP. jarber, " edi 
D. J. Lyon, +4 ‘s Sept.. 

b. Fitz Gerald, an a ne 
Louis Marean, ™ a 
Martin Frazier, se “& Oct, 

LD. Goodwillie, ” s Sept. 


Bridvet Gillian, 6 “* Aug. & 
Sept. 

B. Hoppe, 4 ‘ Oct... 

1). Cramer X& Co = ai | ESSN Se 

Joil Bullard. oi “July & 
Aug. ; 

S. H. Milchor, é — 


Seth R. Evans, e S io... 
Hans Bolatka, 6 , 2... 
H. MeKennon, "? ‘* to date__- 
Seth R. Evans, v4 © Bsn 
Joel Bullard, “ * Aug. & 
™ pt. 
C. F. Schaffer, he ai «Soe 
Do. do., delinquent ac. ......-- 
Burkhardt & Co., ac. rent Sept. ..-- 


a 


2G SOT 


* 20,507 


TT, 


if 


1S75. 
Oct. 0) 
Oct 2h 
‘t) 
OU 


46° y, 


T,., 


Herman G. 


To cash ree’d of 


Roome 
Kingsbury 
rent, $50 The, 


Y ET AL. 


Bere hier nc. 


rent Oct. 


‘owers, Guardian, &e.—Continued. 


OO 
10 OO 
20 00 


hf } 


- 
nf 


i) 


D. Cramer & Co., “ i 
M. C. Becker, “ 66 Oct. 
Am 't forw’d 2803 
Amt bro’t forw’d : 32,893 
D. J. Lyon. ac. rent Sept. h 
DD. Cramer. 7 ‘“ Oct 5 
Thos. J. Birehler. “ Oct lo 
Thos. J. Birehler, ‘“ Oct. 12 
Max Mvers, oe Nov. 10) 
Thos. J. Birehler « Oct 1D 
C. F. Schaffer. ‘ Oct. LOO 
M. Dunlap. a ‘ Oct. h 
Jno. Ross, “ 6 Sent 3 
Chas. Mear 4 Oct. 333 
». Hopp ‘« Nov 10 
M. Durkin  CUect. i 
Pat’k O'Neil ‘“ Overt. 10 
Pat’k Crowlev, ce ‘« Nov 6 
Augusta Thompson Nov. 10 
Thos. J. Birchler Oct 10 
Wah Sing oe Nov. 2 
S. F. King, ‘“ Noy nO 
Thos. J Bir hier, ac. rent Oct. _- lO 
Dewev & ¢ l vr., ‘ ve 1.000 
M. ¢ ene | ac. rent Oct yO 
Marv Ger ct) Nov yw 
Louis Ma in Nov la 
D>. Cramer & Co No LS 
Thos. Jens . Oct 5 
In MeDor h Oct } 
\ugusta Thompson, ac. rent Nov 10 
Homan. Brown & ¢ Nov 20 
1. H. Blacka Oct 250) 
“ H. Mileher Oct 20 
Phos, J. 2B I I (det ~ 
C.S. Wicks Oct. & Nov 170 
Michael Keely, for 1 mo. rent of 125 
store 2 111 Kingsbury bl’k, 
Geo. Kelly. ac. rent Oct —_— oh 
Jt (srn (ct - 133 
Thos. J. Birchler, Oct h 
Dickinson, Leach & Co., ac. rent Oct 108 
Ih J... Bireh Oct lO 


N 


oy 


463 


1875 


Nov 


Dec 
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s, Guardian, &e.—Continued. 


_ ~ ery ae nea eee — - _——— 


David Goodwillie, Oct. 116 
Joel Bullard, Oct. —— iv 


a ce - a -_ 


a i ee 
Am t bro’t forw d siibwa 37.015 H2 


Louis Marcan, ac. rent Nov... ---- 1O 


>. Lyon #6 Urct. ; ew lO ( 


FF cae.  *. Bee ww 

Bernard Lope, he ee 10 

Proceeds sale to Jewish Society of 120 
(0 wood benches loaned by Mr. 
Hinckley (when agent) to the Ist 

baptist ( hurch 

Db. F. Jacobson, for 42 chairs, 1 Loo 
=Lal d, ] table. X iot carpet lonned 
by Mr. Hinckley (when agent) to 
the First Baptist Church. 

Louis Marean, ac. rent Nov... -- 

Allen & Anman.ac. rent N fn 30 


Thos. J. Berchl r, ac. rent Nov aiid 10 
M. C. Becker, é ‘ Cct. OO 
Seth R. Evans, Se Oe ee 112 
Jt Donnelvy é; Oct ) 


IIans Balatka, Novy 20 
h irdt & Co ‘ Oct. er 
Br t Grillia Oct 5 
I J. Birch Nov 10 
D. J Lyor et > 
Phos. J. Birchler Nov. 10 
C. F. Schafi LOO 
M. Cc. Beek . Ww 


I} J ry rs ‘ A 7 
M.D iD . 
1. HB ali ‘ 250 


Aug SOM, me . 5 
Homan, Brown & Co., ac. rent 4) 
Burkha aw © ‘ 130 
\I ry (y hil oe 41) 
John Ca i! 6 1? 
Phos. J. Bir =. saa ) 
Bb. Fitz Geral 10 
1d. ¢ mer & ( 


Elizabeth Oran, _ wii wisi 10 


» +) 
ov 2S 


> 
63 


s 


De <4 


1875. 


Jan'y 3 


ANSON SPERRY ET 


AL. 


Herman G. Powers, Guardian, &c.—Continued. 


Dec. 7 To cash rec'd of __- 


== ee ee 


Am 't bro’t for’d dine 
Martin Ira er, ac. rent Dec. 
M.C. Becker ‘s 6 Nov. 
John Granger, “ ‘* Nov. 
Wah Sing, - ™ Dee. 
Thos J Bire hh r, ac. rent Nov. 
Alien & Anman., 4 ‘“ Dee. 
©. P. Barber. oe “* Dee. 
Dickinson, Leach & Co., ac. rent 


( S \\ ' , ‘ Nov Oo 
i De so 
{; h Nov 
1) juent ac 
| ! j I} if rent N \ 


Max My Ian’y 
M. C. Becker Nov 
D.J. Lyor Nov 
I} J. Birel Dre 
Pat’k Crowle Lh 
Thos. J. Birchles Dee 
{ F. Sehatt den 
Do a nmaouent a 

John RR nt Nov 

. ber ic. rent De 

1} i] Jan V 

\) I psa ic. rent Jan’, 
Ct es Men é‘ Dee 
J mn MeDor 1) 

}’ oN 1) 

Ly fy Nov X 


39.928 63 
5 OO 
DO OO 


on “oo 
*bed the 


20 OW 
ty (8) 
1) (4) 
yw OO 


IS OO 
1 Oo 


42,026 43 


466 
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Herman (;. 


10) 


Ree'd from former age’ t 


r 
cod 


‘A current rentals —. 


Ree'd delinquents - PMane ee 
sole personal property, XC. 


UNITED STATES 


MORTGAGE 


CO. V5. 


owers, Guardian, &e.—Continued. 


Amt bro’t forw'd 


J. H 


h To cash ree’d of _-.... Homan, Brown & Co. ac. rent Jan ) 


MeV icker, 


Aucusts Thompson, wn “Jan \ 


Phos. J. Birehler, 


Mary Gennochio, ac. 
Augusta Thompson, 
B. Fitz Gerald, 

D. Cramer & Co., 


(' ~ Wicks 


DD CGrood willie, 
M. C. 


" 7 '* 
D. J. Lyon. 
, Honr 
, 20) ter 
’ % ’ ? 
>. Fitz Gerald. 


4 1} 2 
Barber, 


' , 
‘ > 
LLAN, 


seth KR. Evans 
Thos. J. Berchl 
Do d 
John Cal | if) 
b iieret G in 
M. Durkin 

Thos. J. Berehl 
Dw d 


Chas Mear . 
Dewey & Co. 


« F’. ™~ late Pr. of 


, h] 
- . 
Lire ier, 


Bridget Gillian, 


rent Jan’y 


Jan’y 
Jan 
De | 
{ Dee nai | 
i Jan gh 
Dee 


_—_—————- = a 


1? 0265 43 


") OO) 
O50 OF 

f) tM) 
lO OO 


1 Ow 
+ () 
LS OO 
1 OO 
155 OO 
116 67 
fd OM) 
mY OO 
75 OO 
1 oO 
lO OO 
»» OM) 
Oo 
1 Ow) 
“4) OO) 
1 OO 
7 i) 
YO OW) 
~y OO 
yD OO 
> Ow) 
10 OO 
1S OO 
BO 
12 yt) 
» OO 
» 
1? of 
> Ww) 
1 
>» i) 
, Ow 
hi) tH) 


5 oO} 
> iH) 
>» OO 
» th) 
«> +> 
pe? pe? 


1.000) OO 
1iM) OM) 


O17 77 
$1,754 28 


| 


ANSON SPERRY ET AL. 


ments: 
i 1875 
| Feb. 24. By paid Jno. Morris, att’y, costs suit vs. Trorlight 
} March 3. “ “ Allen & Anman, setting class & lettering same 
| In otlice doors - _ 
i - ie G. W. Adams, services for Feb’y - -- 
we a Mary Freland, janitoress 
H * * Miller & Drew, insurance 
J. Burton & Son, scavenger work ‘ 
(. 7 person. tax Music Hall. State. e unty, town, 
Is74 


a : - eas bill Jan Vv X& Feb’, 
Music Hall | $39 SO 
Kingsbury blo nN . ped he) 


4 é Harvey & O'Donnell, bill plumbing 
13 ié id water tux for Kit rsbury OlOCK WN Music Hall 
building, from Oct. Zl, ‘74, to Feb’y 20, 


~ = 


i? 2 : 
” . J M. Terwilliger moving safe from room 5 
to office of estate. _. 
ima §* ‘* Crane Bros. M'f'g¢ Co., | rendered for rep’g 
steam pipe, M Ils ag _ . 
H. G. Powers, services guardian for mo 


. Amt bro’t forw’d i aaiaiitaiaeal 
Mareh 22. By paid J. J Spalding, bi’k | s, Stationery, &e 
- zu (. F. Schaffer, for damages & doctor’s bill, 
i necident by fulling, in breaking through 
* skylight in rear of st L15 Randolph 
st , sili 
(y. \W Adams, services T) M arch 
KF. H. Powers, reimbursements for 
Feb. 11. Paid for dust-bru forotice... of 
l 
i 


Vv 


» . ' roate] lo 


‘ ' con j é hovel-, Z 
ty) 2 Hf) 
naking 1 00 
carry ) it) 
2 [} & Cs coal for 
oth 1 7H 
2k post i rh 
Mich 3 Pat " rep'g 
2 20 
} cl 1 Oo 
t 2 10 
; i] c tr . ri 
Le * ciea y . gs 
hand st we 


T | A 1 50 
ly 1 il > 
s+? ‘ , 

1 , ; hs 


| Zo 
20 (inZil { 2 40 
‘, nf , 42 
2. — paid E. C. Collins’ bill, keys & key checks___- 
Mrs. Eva Lawrence, a vance to ward for 


March & April 


Vouchers. 


l 


9 


on 


-~] 
we 


07 


467 Said guardian claims credit for the following disburse- 


RY 


ss 


468 


1875. 


May l. 


March 6. 


10). 


— paid 


By 


wit paid G. W. Adams, service for April 
ss os Il. G. Powers, services as guardian, April. 
J. W. Mawrer, services us janitor, &c., 


paid Chandler & Co., advertising rentals 
Burling & Adler in full for bill to date 


THE UN 


Mrs. Eva Lawrence on ac. dower for March 
& April a i i a a il Nas a a ee a lll 
J. W. Mower, janitor, services to April 1, 
7 ee 
Ferris & F ite h, for wrasse & Getting... n<ccnneun 
Allen & Anman, bill of dock glass & setting In 
skylight rear of s tore 115 Kins gysbury bloe ‘Kk 
P. Nancy, bill p! lumbing in Kingsbury bi’k, 
M. Hall yy Re 


) 
Dise’t Ee ON RENEE Oe Me AERC PNRM RE ac tiidea idediaaal 5 12 


i 


riis bills fo Tr Varch— 


Music Hall building a 

RANEY DIOR. on nncnncnnis 21 00 
water tax, Feb’y 23 to M’ch 19, '75— 

Musie Hall building -..-_- oe 

I CI oa cect cmenideemenenil 9 


Rh. Griffith. on ac. roof Musie Hall 


Culver, Page, Hogan & Co., bill bI’k bo oks, 


Stationery, XC. ae ae ore omen 
H. G. Powers, services as euardian for 
ee, eas ‘ Rem RERCe ne : 
M. C. Becker, janitor, work Kingsbury bl'k 
in Feb \ ala . sins 
Ferris & Fitch, bill calcimining sinune ‘ 
KF. H. Powers, reimbursements for— 
Apr. 14. Paid Harvey & McDonnell, plumb- 


RR ee fF 
22. * Hatch & Co., r epg ¢ con- 
EEE NET ET 8 3 3d 


—, 8 2 tee mpson, ad vertis- 
NT I ite ee ee 


20 ‘ pulling down shanty & 
filling for well, Kings- 
bury tract ...... 4 00 
30 delinquent water tax } 


water tax, Music Hall, 
Feb’y to M’ch, IS75.. 3 


RT cntincnanne 


city surveyor, establishi: yiaelay rade for Dewey 


& Co., Kingsbury tract. 


- ~~ —-_—-— = « 


Bon't Gers aancune 


Am 't bro’t forw’'d 


Eee aca ee = 7 


D. Coey, bill repairing floors. doors, &c., 


Music Hall building 


F. LH. Powers, reimbursement for~— 
May 1. Paid 8S. K. Trorlight, stop- 


cock in basement 2 111 

Kingsbury bl’k .....-- 2 50 
a postage pe ee oJ 
ee -” J. W. Newe ll, for key ‘VS 


AN rep .¢ ae 
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Vouchers. 

20 666 67 
18 35 00 
21 4 75 
29 20 
ya 200 OO 
4 8 00 
25 12 75 
Jt) 100 OO 
27 15 25 
os Ooo oo 
29 15 WO 
20 bt 7 
3] 26 15 
4 R3 33 
>:> +> ah: 
34 3 OO 
35 12 00 
3.045 21 

3,943 21 

36 9 60 
37 1.000 00 
38 33 34 


2 Ma gee 


ae 


10 


+)” 
ma 


*) 


) 
oo 


J 
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May 7. Paid Henry Mathews, for sur- 
render of basement # 
49 & 51 Clark St. in 
order to give Me- 
Vicker possession .... 75 
— paid gaa bill for April— 

Music Hall. italics lias a 
“Kingsbury ROR — 
ii iis 

Mrs. Eva Lawrence on ac. of dowe r for May. 

plumbing, #5 & 7 Kinzie St. ._......-..... 

Allen & Anman, bill calcimining, glazing, 

es - mens Seeman ens 

P. Nancy, bill plumbing — 

Jno. Morris for bill sale of goods & h: atte is. 

bought at salers. Payne & Jones___...._-.. } 

Landiod & Tenant, advertising rentals. 

J.W. Ford for recoating roof of wooden block, 

ee 
ge t Griffith in full for balance of @%, $382.89 
. Wagner, watchman, &c., Music Hall, from 
eo lith to May 3, '75—21 nights. 21 00 
2 days removing chairs from basement 3 
Jno. Morris, att’y fees & costs from Feb’y 10th 
I i iit acini , ies 
water tax to z April 2 . 75, Music Hall buil |. 
ERE a ee ata . om 
Kingsbury block......-- aad _ 
Rubel Bros. in full for for work done on 
Kingsbury, Music Hall, as per architect's 
certificate, for construction of said building, 
their ace’t $210.00 liiiiaas 

watchman, Music Hall tis 

W. Adams, services May. ‘ 

Kayne & Warren, deficit in running Opera 

House from date of cancelling lease of Pay ne 
& Jones, April 11, ‘75, to leasing to J. H. 
Mc V icker, May 4, 1878... ssiciaeaiaeamiliadaals 
F. H. Powers, reimbursement for— 

May 8. Paid rent cards. ..._. onaiinec Tn 

‘“ gash & giuss. basement 
Music Hall Ca 

May 12. “ advertising in Landlord 
& Tenant . 0 @ 

“ cleaning catch-basin, 2111 
Kingsbury bi'k....... 6 00 
17. “ check & letter stamps... 2 00 
29. ** moving chairs, @c....... 2 05 

“ hauling rubbish from 
Music Hall building 75 

labor digging for burst 

water-pipe Kinzie St. 
bik eee 1 25 

Paid J. W. Murry, services as janitor, &c., May 
Mrs. Eva Lawrence for 2 mos, allowance to ward. 
Mrs. Eva Lawrence, ac. dower for mo. June... 


a 


——-_——— = = 


Vouchers. 


iy} 


84 75 


“2 OO 
BB O38 


120 99 


‘ = 
22 i0 


470 
I I I i i eal 
June 12. Vy paid G. W. Adams, services in June. ... voor eceo 
gas bill for Mav— 
Music Hall building cneocan a ae 
RN I ahs icsisesscosnnee sts 1) 20 


—— 


H. G. Powers, services as euardian for May 
0. B. Green, docking & dredging river front, 

Kinesburv tract. __. 
14 P. Nancy bill plumbing fits 
16 Mi Cormick’s com’non r ntals of 4 Ld, See 19 


Allen X Anmat! : ealcimin ne saeenuies se — 
LS. water tax, April 20th to May 19, ‘"75— 


Music Hall building 3 40 
Kingsbury block . 


- . . " . a= 
25. John McAurthur, in full for account, $67.75 
oT i ° 4 } : ’ " 

26 E. Kersey, plastering store, Kinzie St...----. 
o McCormick's com'n on rentals of premises cor. 


Ontario & Kingsbury Sts. iii atta daciliinaes 

July 2 J.W. Mower. services as janitor, &c., for June 
Fr. H. Powers, reimbursement for— 

May 20. Paid car fare getting Turney X 

Sherman’s signature to 


’ in 


lense ? 40 


June 2 H. H, Doratly, patching 
and plastering In 
Kingsbury block_...... 6 37 
recording Burkhardt & Co. 
lease .._. caidas a 
Newell & Co., bil’ keys 2 wv 
14 certificate of sale & can- 
celling same die Nias 
471 14. Paid 2nd installments S. Park 
assessments sublot 6, block 
), Original - f Chicago. 1 23 
Paid rubber bands : 2 
Le ectg of boxes from bank 
to othe ‘cieteianiienliteeia A) 
hooks forstorm-doors, re- 
cording lease, &e 
Burkhardt & Co. 2 2D 
mops for ofthe Ll OO 
Paid H. G. Power : vices ns iian | June 
Mrs kK 4 Law nee aower | J ly 
Mrs. Eva Law nt il Val to ward for July 
exchang : hos. Swa nterest nh “wan- 
Kingsbury t if i sniniineniia 
‘ is bill for Jur 
Music Hall building a lan > OO 
Kingsbury ck 16 5O 


s W. H. Allen's bill, calcimining & painting in 
Kingsbury block Dake 

12. C. F. Schatler, towards expenses of calcimining & 
painting store, 2115 Kingsbury bloek._.. 2... 

Lo, P. Nancy, bill plumbing in M. Hall building & 

Kingsbury block 
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is 


RY 


7,614 57 
10 00 


“pever » 
edebed ere? 
> eed oe) 
pees *hed 


( July 


Aug 


—™ <> 


aye 


rae tig” 
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ANSON 


22, Paid water tax, May 22 to June 23, '7 
Music Hall building___-_- | “fF 
Kingsbury block ._....-.- 


McCormick’s com’n on rental of 219 Kinzie St.. 


— 


BE DE tikes enescncbeememes 
Am't bro’t forw’d — 
Joel Bullard & Son office on 
pr ‘THISeS occupied by Dewey & Co., hings- 
bury St. : _ — 
Jno. Morris, expenses of dispossessing Bunk’s 
tenant of room £9, Kin 


l7. Dy paid for building 


mek 


esbury bl 


_ « J. W. Maurer, services as janitor, & for July 
F. H. Powers, reimbursements for 
July 6. Paid rep'g office clock 1 50 
certificate of s Znd in 
stallment S. Park assign- 
ment, lot 6, bl’k #65, 
riginal tow ft Chi 
cago 1 70 
15 expense returning dis- 
ira-ned Tturnit re to 
room OW. 
ol. whitewashing nren WALLIS ¢ f 


Music Hall 


(;. Powers. serTry ices As erllnar in 
Eva Lawrence. allowance to ward for 
August. _. 


1] ‘ gus bill for July, Music Hall | ling. Kines- 
bury block 
= * adve rtising removal of old offiee from bl’'k 9 
to blk 3. Kingsbury triet 
— ‘“ Geo. Van Hollen, city « te} ty taxe 


for 1874 
ae sine VV nter tux. June 23d to July Vv rey 
Music Hall building aes i 


Kingsbury no k | ) ris 
H.G. Powers services as guardian for Aucust 
J. W. Maure rr. serTvices ‘> nt ey? W See tor 


August : 
J.H. MeV 

bricking 

Musk 


7 . 
it ACT. 4 \ pretine ‘ 
tit) ‘ U nine 


lial! 


| ©. N. Holden, insurat S50, 500.00. Music 
Hall | i 
©. W. Barrett, insura $8,750.00, on Musi 
Hiall b'd'g — 

é ‘ J. B. Sullivar by painting & glazing 
office occupied by Dewey & C-., Kingsbury 
tract 

ri ' Mrs Eva Lawrence, a Var to ward for 
Sept = 
s. , , Jno. Morris, att’v, bill for att’v’s f 2X costs 


paricl from Mav ZO, ‘75. t imate 
_ James Wi sh. raising & mov rar é lothce 
bi’'k & to bl’k 3, 
Good vear Rubber 

in Kingsbury bi’k 
4 ‘* Miller & Drew, insurance, $17 
bury block & plate glassin store #111, burned 
last May 


from 
& coupling for use 
VOO.00, Kings. 


Pp , RMERmmNmesTE mer ie Re 


V ouchers. 


ba 


wt) 


l 


§ 75 
4 65 


aa 


12,316 O4 


12,516 O4 


75 OO 
1s OO 


"7 HO 


» Ww 
; ee 
; , ere, 


a 
= 


, » (HI 
"4 OO 
5 (Hw 


26,509 21 


a 
we ee ls ele? a n . 


Bie ee GI ces online 
Sept. 11. By paid R. H. Payne for 6 bar pictures in basement of 
Music Hall building, tenant claiming pict- 
ures were leased with basement .... ...--- 
Gras bill for August— 
Music Hall building ; vuidainiiaies mr ae 
Kingsbury block i seal 


14. ‘ water tax mn hiork sfovrs i | tp, © 


I, nirs iit Lt ict — eS 
7 5 , > i - . ’ " r yi 
La ’ . 3a Ker > ty ool of repincins iss 
roken in skv-lights rear Kingsburv block 
’ . . » = 
Ze) \W Ler 1 iX\ Ju >t) ee \ itr t Zed pu 
— a She 
Music Hall building > 20 
; 4 - 
I nespourv piock na Is 75 


Cet. i . ' J ace h \V Viaurer. SP PY ITCeSR AS anitor. NC for 


Sept . 
H. G. Powers, services as guardian for Sept 
J }. Spald ir fol bi’k ree- nt HDooKS 
F. H. Powers, reimbursement for— 


REND 2. cw cence 2 OW 
Lu 12 certificate of sale 2 in- 
stallments S. Park 
issessmment sublot 9 
bik 3. OF iginal 
town Chicago a 
Sept * iM’ K rome 300 
. ' | irs ciel mccueiiienuaeaiaimiials Ld 
yoy ria . . 25 
45 } ek Tor doors, ith story 
partition vl isl Hal 
i TRE Ra se ae. CSTE ] 25 
OORTNE-iiss in the: y i 4 


said Miller & Drew, insurance, $5,000.68 
Kinsburv | N tia Si40 50 $27 500 (A) 


Kinsbury cK, gin y sk rhts, & paint 
ne roe ar of sa ; 
Ll] {rus DI sept, — 
Music Hal tilding : ae $ 20 
Kingsbur ek 15 OO 
\4 Poel B ird & Son, b ibor & material, re- 
pairs Musie Ha uiiding & sidewalk, & 
Kit , traot A a, 
Seth R. Eva & for wire guards for 
sk V-lights, 6x12, rear Kinesburv bloek__—. 


19 water tax Mav 10. '74. to Nov... [S745— 
No. 5 Lilinois St.. Kinsburv tract — 


i] iZ lt) 

f,«? ArIO * *H) 

k 3. Kingsbury St : » 50 

4) Mrs. Eva Lawrence, a wance to ward for 


ve sent Thos. Swan for int. on $10,000 


loan int dus (Jet iS 1a 
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26 509 


10 


LOO 


Oo) 


2a) 
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im) 


4) 


Oa py 
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By paid exchange sent Mrs. Eva Lawrence, allowance 
ee NE iden cenden eenienniinls 
“« «« §. G. Powers, services as guardian for Oct, 


pC eee ENE IE 


Be, DRT icici ctitinicaidinieiied, 

By paid J. W. Maurer, services fis janitor, &ec., for 
Oct italia Se eae i i i ila 

“« « Dewey & Co., plumbing, gas-titting, & work 
on office vecupied by them on Kingsbury 

oo. — : wenpeidnineiin 

water-tax, Aug. 23d to Sept. 22, °75— 
Music Hall building..... ...... § 26 


,Ssseoe Kingsbury block ___-. i 94 75 

-—  @fe . 

_ 2 = ~] - . Gas bills for Oct.— 

> Se — Music Hall building... .--- 6 30 

>= =. © o® = . 

.' = >, Kingsbury block ; .. 18 60 

-~ - 7 SO be 7 ans 

. “ct a 6% U.S. Mortg. Uo., on ac. of — 

Z. 2 9 . = = ir.terest, gold___._- i 5.000 00 
EaLaSe> £ premium on same ....-.. «= HOU OO 


By paid Harry Allen, bill calcimining rooms 2 11 & 
12, rep'g irons work on sky-lights Kings- 
od estima 

“6% 6D. B. Flower, taking down & rebuilding cent. 
wall at approach to Kinzie St. bridge, front 
of Spencer tract, from Kingsbury St. to 


bridge iceeiiintiiet iliac iatsitiniiieat init anata te Seeeennsemes 
” “ N. Wagner's bill repairing steamn-pipe X 


making connections in Music Hall building. 
H. G. Powers, services as guardian for Nov. 
J. W. Maurer, services as janitor, &c., for 
Nov. ee , a 
T. H. Powers, reimbursement for— 
Oct. 4. Paid for lock for coal box 
s. ‘“ keys & rep’g locks for 
stores Kinzie St... — 
‘* erate-blower, room 3, M. 
H. b'd’g : = 60 


carrying coal to office 40 

‘* mouse-traps wile te 

zl. “ key to water-closet 30 
2). ‘ permit to use street for 


rebuilding wail ap- 


-roach to Kinzie St 
bridge sian — —_ l 25) 
} 


Nov. 16 “ carrying coal to office 5 
LZ. ‘* com’n renting store 2 11 

Kinzie St miestin: ae 
24. ‘* sawdust to protect water- 
pipes in Music Hall 

building 1 


telegraphs Mrs 
Eva Lawren 
at Newport 1 ov 

“ telegraphs Mrs 
Eva Lawrence 
at New Hamp- 


ths |. 
shire a 


si ex pense qr} peep rs from 
Mrs. Lawren 
- 


213 


175 0O 
$33 33 


20.744 &S 


SS 


RY 


214 


Der 4 


Jun’y 2 


10 


a4. 


paid Miller & Drew, insur: 
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tect water- 
Kingsbury 


Nov. 30. Paid sawdustt pr 
pipes in 
blo k 7 ‘ sliessaee —_ l wy 

rep ¢ hase-boards, &c., 


om 9%, Kingsbu 


Vard 

water tax, Sept fo to Oct io— 
Music Hall building ‘ H 79 
Kingsbury bl’k : 23 25 


A} | 


' 
bro’t f 


Am’ 
i? ; oa ed 

Kit rebury "~ - - ‘ = 
8 OOOO. Abu 


uardian for Ded 
ace.. for 


Tor 


umber for repairing 


sidewall X iit i t = | Vy j Ws 1! ill- 
cupied store on K St 
Dewes Y Co, I ‘ t | a e Oct lat X 


1 OM 
iM) 


’ - 
} r nattar 
X hs Cig s, Saiie PIALLe! > 


ed 


" > = . 
Joel Bu Liil i Soy l I raising’ X repulre- 
1 . - 
ne l@WAIK [ront I t : nzie St 
, , _ 5 an . 
t ii iil on | » Teel "tat Vii . rf | dl rin Ned | . 
" . 1? = ’ ’ 
repairing sidewalk on Ohio St. as ordered 


W orks, TMiuATaY 
Lransoms, &c 


‘ Musik Hall 


Board of Publi 
hunging doors, changing 
at entrance Lo ¢ le Vauor on hile 
build 


ws 


iiricr 
ling 


i , ,% 
Crreenieat, ¢ iector, 


v i reftal!l +) aii 

ith, X Sin instailiments aD = uth Park j»< 
. 2 ‘ . , 

sesstnents, & int. on sublot- &, Y. & lot 6, 


town of Chicago......- 


block 35, original 


ce Vek 


Vouchers. 
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20 


OO 


’ 
+t) 


i) 


+o. ™ 
«* 


50 


+ ic 
2h OO 
ov 2] 


tas 


UU 


29 30 
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gas bills for Dec.— 
Music Hall building __---~- 
Kingsbury block ....--. 


By paid 


Landlord X Tenant bill. adve 
24. water tax, Oct. 26 to Dec. 50, 75 
Music Hall building 
Kingsbury block 


Am 't ear’d forw’'d 


$1) 
Amount bro’t forw’d 
Jan’y 29, Powers, reimbursements 


By paid F. i 


[Len 


i. ” N. Wacner., I Stearn 
fitting & chang onl 
in Musie Hall b’d 


a ” lI Alien’s bill ee*Ltil 


Thimbles for stovepip 
holes 
a sé Carrying up Lons Con! 


Certificate of sale, 3d it 
}] ‘ > ° 
staliment sptitl Park 


: nssessment on 
} 


Su blot oF byte nN ed, 4 rite 


Jan. 7 


Inul town of ¢ 
Sublot 0%. block 35, orig- 
inal 
Lot 6, 
town of Chicag 
Expense, int., &c 


(Cheek stain ps 


town « 


" " . 
block oe) I nal 


lv - Statement paper 
3 ‘* Cancelling certificate ' 
sale, 2 and 3 nstul- 
ments, South Park as- 
sessments, subiot &, v, 
$8] & lot 6, bl’k 35 rinal 
town of Chicag 
—_ Carryit ge up < tons con 
for offi ‘ in 
. l. Paid John Morris, att'v, | rend 
Sept. 7, 75, todate, for cash | 


Costs, custodian, 


Services ...-.-. i lain eimai tiles 


’ H.G Powers, services as guardia 1) 


Jacob W. Maurer, services as jan 


-" V oss «& Snvdoker, bill coal for othee & hall 


* Should be 


Paid help changing stea! le 


in Music Hall building 


6H OO 
10 80 


rtising rentals 


yO 


wal 
i 

? eye? 
‘ ’ 

_ 


ri | January. 


V ouchers. 


15h yas Si) 
bo 12 OO 


Loo ‘> »? > 
G0 ++ +, 
| 7 1] ‘7 
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Reca ipitul ation. 


rT" +. =~ r\¢ Pe ‘i Ca On ge MMR RMN i — - 15.574 74 
40.502 10 


‘ coq iTS 
A «hl '5 es 


_——_—— — —- 


5.082 64 


From Lar sien il property reported in inventory there was civen 
The W. | Strong Mfg ( o. 285 chairs in cancellation of debt due 
them of ann en 

HERMAN G. POWERS 
(Guardian of thi, Estate mn Lil. of IT. i” Kingsbury, Minor. 


Subscribed and sworn to before me this eighteenth day of March, 


\. D. 1876 
[ SEAL. | JAS. S. GIBBS, 
Notary Puhblic. 


Approved in open court June loth, 1877. 
M.-R. M. WALLACE, 


Juda of the County (Court of f 00k County, Illinois. 


182. SraTe oF ILLINots, | 
County ot f ook. } ae 


[, Herman G. - Powers, d ) —— swe-r that the account hereto 
attached contains a just and true account of all the monev which I 
have received and exp bene d for iL. ury W. Kingsbury, a minor, for 
whom I am guardian, and also all claims I have against said minor. 


HERMAN G. POWERS 


Subseribed and sworn to before me. Hermann Lieb. clerk of the 
COUTILY court, [llin IS, thes loth day of Jant uary, A 1). SZ. 


HERMANN LIEB, Clerk. 


f ; noi , f wy } 
[, Thomas W. nnott, clerk of the probate court of Cook county 
and the keener — re pani and file Ss the reof in the State aforesaid, do 


hereby certify the annexed and foregoing to be a true and correct 

COpy of the guardian's first annual account in the matter of the 

estate of Henry W. Kingsbury, a minor, approved in the county 

court June 15th, A. D. 1577, as appears from the original on file 
and and the records of said court in my office. 


{S35 | further certify that I am by law the proper custodian of 


all the probate files and records of said court prior to Decem- 

ber ord, 1877. 
[n witness whereof I have hereunto set my hand and 
[SEAL affixed the seal of said probate court, at Mv office, in the 
city of Chicago, in said county, this 17th day of June, A. 


THOMAS W. SENNOTT. 
Clerk of the Probate Court. 


Oe - careaggtp . - 


4* 


4*< 
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STATE OF ILLINOIs, | ii 
Cook Counly, j a 


In the County Court. — Term, 1877. 
In the Matter of the Estate of Henry W. Kinaspury, a Minor. 


To the Hon. M. R. M. Wallace, judge of the county court of said 
county : 

The undersigned, guardian of said estate, would respectfully report 
unto your honor that since his last account & report as such guard- 
jan for the vear ending Feb’y Ist, 1876 (duly filed in this court, 
1876, and approved Jan’y 15th, 1877), he has leased certain lands 
and tenements belonging to said estate, as follows: 


Kingsbury block : 

To August and Mary C. Becker, 4th and 5th floors as boarding- 
house, for year ending May 1, ‘77, (@ $1,800 per annum. 

Peter S. Arndt, rooms 11 & 12, from Sept. 1, 76, to May 1, 77, @ 
$25 per month, 

Perkins & Sterns, store and busement No. 111 Randolph St., from 
May 1, 76, to May 1, ‘77, @ $1,500 per annum. 

Seth R. Evans, store No. 1138 Randolph St., from May 1, ’76, to 
May 1, ‘77, (@ $1,200 per annum. 

Chas. Schaffer, store No. 177 Randolph St., from May 1, ’76, to 
May 1, 77, (@ $1,020 per annum. 


Musie Hall building: 
To A. H. Blackall, store No. 49 Clark St., from May 1, ’76, 
485 to May 1, ‘77, (@ $2,500 per annum. 
To Francis De Pfahl, room 5, from May 20, 
77. (a $170.00. | 
To Wm. Istell, rooms J & 10, from May 3 
S300). | 
To Max M vers, rooms 3 & 4, do. do., (a, $480. 
To Jacob A. Mack, room 8, from Dec. 10, ’76, to May 1, 77, per 
rental of 870.00. 


ied 


ib, to May &B 


6, to May 1, 77, @ 


Kingsbury tract: 
To Jones & Small, cor. Ills. & Kingsbury Sts., from M’ech 1, 76, to 
May 1, ‘77, @ $1,044.40. 
‘To John Granger, dock lot. May 1, 76, to May l, %7, (a $1 200.00. 
“ ©. Mears & Co., cor. Indiana & Kingsbury Sts., Oct. 1, ’76, to 
May 1, 78; total rent, $1,140.00. 


Spencer-tract: 
To Join Foley, No.5 & 7 Kinzie St., M’ch 1, ’76, to May 7. 
rent, 3420.00. 
28—i99 


A Fei ae a on 
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To Lewis Wood, No. 11 Kinzie St., M’ch 1, 76, to May 1, '77, 
S2 10.00. 

To same, 9 Kinzie St., Oct. 15, ’76, Kinzie St., $97.50. 

S. K. Webster, 13 Kinzie St., Oct. 15, ’76, to May 1, 77, $97.50. 

All of which leases have heretofore been ap prove “d by this court: 
that other leases, few in number and small amount-, to uncertain 
tenants and for undesirable property, in said Kingsbury tract, have 
been made by the unde rsigned, but not presented to this court for 


approval, beciuse of their insignificant value an d frequent changes 


of tenants. 
456 The undersigned would further report that he has matin- 


tained insurance on the buildings belonging to said estate as 
follows: 


GC BONOY SRNR cs. nticicccccdnenetnanten ee $40,000 
ie ee ek ede ee eee 
IE TAO oc ecccscmcursss ctdieenen aaa ae ee 


a complete schedule whereof is hereunto annexed on 4 sheets, marked 
“Exhibit A,” and the premises therefor charged in his second annual 
guardian 3 account, herewith submitted to this honorable court for ap- 
proval; that nearly all the existing policies of insurance expire In 
August and October, 1877, and all of them are in the hands of the 
United States Mortgage Company as further security for the mort- 
gage loans heretofore made by said company to suid estate, whereon 
the same are situate. 

The undersigned would further report that during the whole term 
of his said guardianship he has been duly involved in litigation In 
order to vindicate the ri = and protect the estate of his said ward, 
having commenced or defended no less than eighty-four different 
suits at law and in dlionesne all of which have been terminated 
favorably for said estate except four, which are still pending, viz: 

1. H. W. Kingsbury vs. Dickinson, Leach & Co., in superior court 
of Cook Co., for rent. 

2. Same vs. Western Excelsior Gas Co., In cireuit — of Cook Co., 
for rent 

>. Same vs. Munson & Co.. supr c't. 

!. Powers, guardian, vs. Agnew Puschick, sup’r e’t. And a com- 
pleteschedule of all said suits, subscribed and sworn to by John Morris, 
the attorney who conducted them on the part of said estate, is here- 
unto annexed, marked “ Exhibit B.” 

The undersigned further reports that as he is informed and 
1S7 believes there 18 due the said estate from one Galbraith, a 
non-resident, a large sum (said to be about $1,200) for a party 

wall. 

That he has written to said Galbraith on the subject, but could 


get no satisfactory or definite reply, and fears that he may be 
{ 


et 
rbliged Lo begin suit for the collection thereof. 

The undersigned would further report that the final account of 
his immediate predecessor In guardianship—viz., Mrs. Eva Law- 
rence—is still unsettled, unapproved by this court, and that sundry 
objections thereto have been filed and yet remain unconsidered by 


-. 


oor CSC 


-_ 
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this honorable court, and that if said objections are valid there is 
due said estate a considerable sum of money from said former guard- 
ian, and that the undersigned has during the year ending Feb’y 
1, 1877, paid to said Eva Lawrence on account of her dower in said 
estate the sum of two thousand dollars (as more fully appears by his 
said account herewith filed), in pursuance of an order of the circuit 
court of said Cook county entered Feb’y, 1876, a copy whereof was 
filed in this court by the undersigned Jan’y 15, 1877. 

The undersigned would further report that on the 12th day of 
October, 1876, he applied to this Lonorable court for authority to 
borrow the sum of $95,000.00 In gold for the purpose of paying olf 
the trust deed in favor of Hon. Thos. Swann on the “ Spencer 
tract,” long past due, and for paying certain other claims which 
were fully enumerated and described in his said petition for such 
authority, and to which reference is made for greater certainty and 
precision, and that such authority was granted by this honorable 
court on the Ist day of November, 1876, and the said sum of money 

was accordingly borrowed by the undersigned, as such guard- 
488 ian, for the purposes aforesaid, from the United States Mort- 

rage Company, and a mortgage upon certain lands belong- 
ing to said estate, also particularly described in said petition, was 
given to said company to secure the repayment thereof, with 9 per 
cent. interest from the date thereof, according to the tenor of a cer- 
tain bond and interest coupons thereto attached, which were also 
made, executed, and delivered by the undersigned—all dated De- 
cember Ist, 1S76—and said bond, coupons, and mortgage were duly 
approved by this court December 11th, 1576. 


That the undersigned, as such guardian, received from 
said mortgage company, in gold, the sum of-..----. 295,000 00 
Also ree’d premium on 41,805.73 gold (@ 7%—-1,3%-- 3,064 41 


S98.064 4] 
From which fund he disbursed as follows: 


To U. S. Mortgage Co., for gold int. coupons...--- ..-. $53.194 27 
. _ “ tax-sale certificates, &c....-- -. 19,906 13 
“ J.S. Jackson & Bro., for claim of $1,242.50 int. ~~ ~~ Yo2 10 
“ E. 8S. Isham, 2 ‘ 3,054 7 a. | eee 
“ Crane Bros. M’f’g Co., sce 983 65 
“COC. & A, Price, on ace. of claim of $8,600.00 & int. —- 5.000 OO 
“ Jona Clark, . . . 10,500 & int. ---. 5500 00 
“ Thos. Swann, for trust deed_.......--. 310,000 00 

Pets CO acct sca ee eens omnes HOO 43 


a 10.509 43 


il eeneeeintieemeemanten tiene el 


$98.125 58 


Balance paid out of general fund after exhausting said 
OD TONG onc cccccnnceendienes eneoosecos cammeuen $61 17 


ee ee ne 


220) THE UNITED STATES MORTGAGE CO, YS. 


All of which will more fully and particularly appear from his 
said account, herewith filed. 
4S9 And also that out of the general fund of said estate he has 
settled other debts against said estate which were incurred 
before Feb. 1, 1875, each case securing considerable reduction in 
favor of said estate, viz: 


Claim of Ready & Co. for $175.00 sitice 1875, settled for- $85 00 
Do. H. Byrne, $1,412, after deducting rent, settled 
RA ee Snes PAPA ee RED 970 OO 
Do. Sullivan Bros., $2,184.76, settled for...--- .--- 1,638 57 
Do. Anson Sperry, Fanning judgment, June 19,74. $4,574 90 
ek: 60 DANONE... cone canewtnenwnians OE Pia Me emcee va 665 58 
Court costs, printing, 1008, 0C...<..c0ccnccecnss conven 380 VO 
Attorneys’ fees, Isham & Lincoln .......--.----.----- 1,000 OU 


Less am’t p’d by Eva Lawrence acc. of costs_.--------- 240 


I CO i tisien tei icici siktindinily aseaianiaeceniitiniianaipanibahiiaa ican $5,095 05 


All of which more fully appears by his said account herewith filed 
and the vouchers therein referred to & filed with said account. 

And that after the above-mentioned payments to ©. & A. Price & 
to Jonothan Clark, the remainder due to said C. & A. Price on their 
said claim, exclusive of interest, the further sum of 83,600.00, and to 
said Clark $4,800.00 (exclusive of interest), forthe paymentof which the 
undersigned, on the 12th day of October, 1876, applied to this hon- 
orable court for leave to sell certain land belonging to said estate 
and in said petition particularly described, and on the 9th day of 
January, 1877, leave and authority therefor was duly granted, and 
that the undersigned accordingly duly advertised the same for sale 

at public auction, such sale to take place on Feb. 2d, 1877: 
190 ~=—s that all of said land is subject to the claims of Mrs. Jane ©. 

Kingsbury and Mrs. Eva Lawrence, respectively, for dower, 
but that said Jane C. Kingsbury has duly authorized and empowered 
the undersigned, as her attorney-in-fact, to release to purchasers of 
said premises her interest therein; that Mrs. Eva Lawrence, the 
other doweress above named, although prior to the filing of said 
petition her willingness to release her right of dower had been inti- 
niated to the undersigned, who verily believed that she would do 
so, nevertheless now refuses to execute such release, as the under- 
signed is informed. 

The undersigned would further report a matter connected with 
his first account, to wit: That he procured, at an expense of $115.00, 
as shown In said account, a release deed from the R. I. Hospital 
‘Trust Co, releasing their interest acquired in and to the said estate 
by a certain mortgage made by Eva Lawrence, a guardian, and 
dated June 24, L874, approved by this court July 13, 1874, and also 
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the surrender and cancellation of forty bonds, each for the sum of 
$1,000.00, to secure the payment of which said mortgage was given, 
the loan for which the same were issued not having been perfected. 

The undersigned would further report that a lerge portion of said 
estate had during the administration of his immediate predecessor 
been sold for the unpaid balance of taxes, 1872 & 1875, amounting 
together, with interest, to over $12,000.00, and that he has redeemed 
the same and has paid up all taxes and assessments against said 
estate, prior to the year 1876, of which he has any knowledge. 

That he found the Ist instalment of the “ Lineoln Park ” assess- 
ment was being contested by very many people, and was advised 

that the same was of doubtful legality, and that he therefore 
491 permitted certain portions of said estate (particularly shown 

in account and vouchers) to be sold for said assessment, but 
redeemed the same afterwards, and said assessment has since been 
decided legal by the court of this county and the supreme court of 
this State, the additional expense to said estate on account of said 
sale having been only two dollars and forty cents. The undersigned 
would further report that, as such guardian as aforesaid, since his 
said last account and exclusive of the gold loan hereinbefore men- 
tioned, he las received from said estate as follows: 


Cash on hand, a6 pet test eeceent..<< cccncs sec cecccee 5.082 64 
C ity certifiec ate & interest rec'd towards e x pel nse of curb- 


wall ordered by the city om: Bee Be... ics 153 75 
Proceeds sale of old carpets 0 i rE eee we IS OO 
Am’t in hands of city comptroller, taxes 1872, paid by 

re Bg un eontiadecme aaa: eae 
Interest .__- Ee NE oe ‘emia inn 195 10 
Rentals: Music Hall buil SI in cinciniei eneapinsindiaenigidh aaa tc 14.900 00 

4 REET GONE cnen conccaces iuiibibaeihlindishid 10,408 80 
OL eee ee ee 10.262 82 

Spencer | EE abilities a 5.554 96 
Delinquent rents accrued prior to Feb., Wie | 591 77 
R48 635 85 

Am’t bro’t forward... ~~~ initio « ae oe 

Am’'t gold loaned & premium above accounted for.... 90.064 4] 
S146.700 96 

es ek oi cccsenes weil anes 144.941 52 
Ul gO RR eee ee 1.758 74 


All of which will more fully and particularly appear by 

492 detailed and itemized accounts of his said receipts and ex- 
penditures, hereunto annexed and verified by his affidavit. 

The undersigned would further report that the items of receipts, 

“ Proceeds sale of old carpets, $18.00,” is from a sale of an old carpet 

seized for rent of rooms in Music Hall building by the undersigned 

from one Reed, the occupant of said rooms, against whom a large 
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amount of rent had accrued before the undersigned became guard- 
ian of said estate (on Feb’y 4th, 1875), said seizure having been made 
during the first month of the said guardianship of the undersigned ; 
and that the sum of $591.77 has been by him collected during fhe 
past vear from the delinquent tenants and for rent accrued prior to 
Keb’y Ist, 1875, and under the administration of his predecessor, 
and that he has made every effort in his power to collect all of said 
arrears of rents due from said delinquent tenants, so far as they have 
eome to his knowledge, but has been hitherto unable to collect more 
than is shown in the accompanying account and the former one by 
him duly filed in this court,and that there yet remains due said estate 
from delinquent tenants for rent accrued prior to Feb’y 1, 1875, as 
the undersigned is informed and believes, as follows, to wit: 


rom Thos. Callahan 6 00 From Terry & Burkhardt. $926 00 
. Mary Gennochio. 43 S80 “ Thos. J. Berchier.. 135 09 
“ James Coleman 33 33 = Ee a nee 116 66 
= “Rh Be. «unc Se Oe = Gee We. eases 1.000 00 
“ Elizabeth Caren. 30 00 “ Payne & Jones_--- 2,000 00 
“Thos. Jennings -- 16 86 


And the undersigned has also been informed that the late guard- 
ian, Eva Lawrence, claims the sum of $155.00 to be due from A. 
H. Blackall, but that said Blackall claims an offset to tiat full 

amount. 
495 The undersigned would further report ‘* 1t he has sue- 

ceeded in procuring some securities, viz., a chattel mortgage 
on tools ana machinery from one John Sampson, il succeeding ten- 
ant, for the said claim of $926.00 against Feeney & Burkardt, but is 
uncertain as to how much he will be able to realize therefrom, and 
that he regards all the remainder of said claims as utterly worthless. 
The claim of said estate has been duly proven before Register Hib- 
bard against the estate of Thos. J. Birehler, who is a bankrupt. 

The undersigned further reports that he has used his best efforts, 
from the beginning of his guardianship of said estate to the present 
time, to procure good tenants therefor and to collect all that was due 
and owing to said estate, but that nevertheless, from the Ist of Feb- 
ruary, 1875, to February 1, 1877, a period of two years, he has been 
unable to collect certain sums due said estate for rent acerued within 
said’ period, and that there is now due said estate on said account 
the following sums, to wit: 


cM Oe scnitiiasiiitesieiiani ta, $31 00 
ai ls Se i lial 15 00 
ee a 10 00 
A I Be A I tasestrenivins erect eestamicaiiiniiipeiiaaiaeain 14 80 
hy. John ON es Se ROE 20 O82 COS COCESS OHO GEO SOK 61] OU 
6. <ee SEUEIOUE... o wicintitttn ene racdeianel 14 00 
Os Me I i sical vapioihies 15 OO 
8. Jacob: Fragner----. whi a diab seein eimai 5 OV 
Oe I I iii csics vnescenid aseptic naeeiteie ae 10 00° 
BD. Bc MINE. si ccicisiins ines icniniaiiieninatseitaioniamaiieiaede a hes 393 00 


— 
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OS; TR TS sain nilntiittcneinntnendncsmndlannblioas $30 00 
a A i a cite tneniiaiidnitantiiaa eae iia 50 00 
ee MT Rr RUNES 52 00 
BG, FEO & GO ccicthtdilenincccncminiannbibinnik 1,356 67 
a 300 00 
OO a i 20 OO 
1. FUER AE cctaviititinun nevoncendstiieiienniall 6 OO 
i 13 00 
BO CORD PURE nk cttene teietw cncecscndnkeniiliee 30 00 
Be Bb: ED sadhana encccsimnibianes 15S OO 
Be. SOR Died ents comccncce sccnnitdtenpeae- 7 Oe ee 

ao. Eee. Lene & Cb..nanccccueisioeseune Bee 
4AD4 ee D45 OO 

oo oe ghana eee 330 00 
25. Thos. J. Birchler (in bankruptcy) ............ .... 167 20 
eS I itiitetinns onnadacnmeiaiion 110 00 
ai. oe. oe eee Sa SU ee 5d 00 
28. David Goodwillie (January rent, 1877) -..----.----- 118 68 
29. Thos Jennings oa la ieiaicial » 62 
30. Pat. O'Neil a 10 00 
ol. A. H. Blackall a 912 50 
oz. F. D. Pfuhl oe Renta aed Vee 15 00 
oo. Jones & Small ee ss 74 60 
o4. C. B. Barber - Rn ae: Sees Lb OO 
35. J. H. MeVicker op re RO ee 950 OO 
o6. Evans & Co. ee ee 100 00 
o7. John Sampson “ eS i 85 00 
ek SORE ST Be tikka cencwnneemiieieemen 300 00 


That the undersigned regards the last eleven of the above accounts, 
shown to be for rents for Jan’y, IS77, as good and collectible 
That $142.22 of claim (No. 21) against John Sampson, $395.00 of 


» 


claim (No. 25) against Joel Bullard, and the $550.00 claim (No. 27) 
ag’st M. C. Becker are secured by chattel mortgages on furniture 
and machinery, &c, the value of which is uncertain, and the under- 
signed cannot say what amount can be realized therefrom. 

The claim against Dickinson, Leach & Co. is upon a lease made 
to them by my predecessor for a term of years ending May 1, 1877, 
for a certain vacant land in Kingsbury tract, but which has never 
been occupied -by said D., L. & Co. since the undersigned entered 

upon his duties as guardian of said estate, but that the stipu- 
495 lated rent was collected from them by the undersigned up to 

the time when their distillery was seized by the U.S. Gov’m’t 
authorities in December, 1875, and suit has been commenced against 
them — $1.080; or for the balance of the rent unpaid to Oct. 1, 1876, 
in the superior court of Cook county aforesaid, wherein the same is 
now pending. 

That the above-described claims, numbered 12, 13, 14, & 15, ag’st 
Thomas & Co. for $50.00; James Coleman, $52.00: Payne & Jones. 
$1,556.67, & Excelsior Gas Co., $500.00, acerued against said par- 
ties within the first three months of the administration of the 
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undersigned as guardian of said estate, they having been tenants 
of certain premises of said estate prior to and at the time of the 
appointment of the undersigned as such guardian as aforesaid, and 
said claims for rent having accrued before the undersigned could 
obtain possession of the premises occupied by them, respectively, 
and are regarded by the undersigned as worthless. 

That as to the said claim against Thomas & Co., when the under- 
signed entered upon his duties as guardian of said estate he found 
said Thomas & Co. tenants of room- 5 & 6,in Musie Hall build-: 
ing, and in arrears for rent (as he was informed) up to Jan’y 1, 


SITET sis asin cca es ss tien nla ening alee 
20 Waten abe reat for Jan’y, 1815 ...ccasseenasnannin 30 00 
Do. a. * BR (see cet ae " 30 OU 


Making the total sum due said estate from said | 
GE ene Omar nmNeRR Hee iia isan alt bicciaaieladeaca $300 O00 


That the undersigned made all possible inquiries concerning 
them & was informed and then believed and still believes that they 
were “confidence men” and had no property except the scanty fur- 

niture in the rooms aforesaid. 
496 That he commenced suit for possession of said premises 

against them, but they expressed a determination to defend said 
suitand to retain possession of said rooms as long as possible, aud the 
undersigned, being convineed that they were execution-proof, thought 
it best for the interest of the estate to compromise with them and 
get possession of said premises as soon as possible, and accordingly 
did, and settled with them as follows: 


Ree’d bill of sale of gas fixtures, partitions, railings, & sta- 
tionary bookease & drawers, in room-5 & 6 aforesaid, 


at a valuation (very excessive) of $175.00 .-----...-... $175 00 
Deduction on rent for possession Or i To: OO 
Roem Seow these mote for the Belemee 8 a 50 OO 

eA anes eager e nm mNERec Sek er ee OG eM een _.. $300 00 


The said note is worthless, as the undersigned verily believes, and 
the above-named chattels were actually worth only about twenty- 
live dollars (S25.00), 

The undersigned would further report that the persons owing 
claims numbered above Nos. 1, 2, 3, 4, 5, 6,& 7 were rejected for 
non-payment of rent, & Nos. 8, 9, 10, & 11 absconded without pay- 
ing rent, and all of said claims are regarded by the undersigned and 
believed by him Lo be entirely worth less. 

And that Patrick Crowley and \I. Durkin were squatters on the 
said Kingsbury tract, to whom the undersigned had given lease in 
order to get them to acknowledge the ownership of his said ward of 
the premises occupied by them, as they, with many others who 
were squatters on said Kingsbury tract, denied the title of his said 
ward to the premises occupied by them and manifested a strong dis- 
position to contest the same at law, as more fully appears by the 
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petition of the undersigned for increase of compensation, filed 
497 in this court M’ch 5 ond, 1877; and the undersigned also con- 

siders the claims against the persons last aforesaid as proba- 
bly worthless, but that he shall use every endeavor and avoid no 
opportunity to collect all claims due said estate. The undersigned 
would further report that since he entered upon his duties as guard- 
ian of said estate the said estate has been put to great expense on ac- 
count of “ squatters ” - the aforesaid Kingsbury tract, as more fully 
and definitely ap pears | Vv his said peti ition for increase of com pensa- 
tion, to which reterence is hereby made, and by the said Exhibit B, 
hereunto annexed, and vouchers of said att’y, John Morris, accom- 
panying the account herewith submitted and his former guardian's 
account; that, as the undersigned is informed and believes, the 
occupation of many of said “squatters” on said Kingsbury tract 
commenced soon after the great fire of Oct. 9th, 1871; that some 
time in the fall or winter next after said fire quite a number of very 
cheap “shanties” were erected on said tract of land by the Chicago 
“ Relief and Aid Society ” to give Lem porary shelter to sutlerers by 
said fire, and that many of the people who were occupying sald 
“shanties” at the time of the aforesaid appointment of the under- 
signed us guardian of said estate and two or three persons who had 
themselves erected small frame buildings on said tract denied the 
title of said Henry W. Kingsbury to said premises for the purpose 
of retaining possession thereof without payment of rent, and the 
determination of said squatters to ke }) possession of said premises 
was so great that, even after ejection by legal process, no sooner 
were the ofticers of the law and th agents of the undersigned out of 
sight than said buildings would be broken open and reoceupied by 

the same persons who had been ejected or others of the same 
19S ~—s class; that the neighborhood and the very low gradeof shanties 

were such that no tenants could be obtained therefor, except 
that “squatter ’ ‘class of the population, and the rental value thereof 
almost nothing, and the value of the shanties themselves being noth- 
Ing, except for kindling-wood. 

So that the undersigned, deeming it for the best interest of said 
estate, cause- flour of suid relief and aid “4 shanties to be destroyed, 
one of which had been occupied by one Hugh O'Donnel, another by 
one Jolin Ross, suits against both of whom are set forth in said 
Schedule L, and the other two occupied by persons whose names are 
not now remembered by the undersign¢ d., 

That one other frame building situate on said Kingsbury tract 
was destroyed by the inhabitants of that neighborhood, as more par- 
ticularly dese ribed in said petition ol the unders! lgned filed in this 
court M’ch 2 2, 1877. 

And the undersigned would further report that he has used every 
endeavor to promote the interest and protect the rights of his said 
ward in and to the said estat - and for more ¢ xplicit statement of his 
efforts in that behalf he begs leave to refer to his said petition lor 
increase of compensation, filed in this court March 2nd, 1577. 


HERMAN G. POWERS. 


~ 
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STaTE OF ILLINOIS, } . 
Cook County, ‘eee 


Herman G. Powers, being first duly sworn, deposes and says that 
he hs Ls read the foregoing re port and knows the contents the reof, 
and that the matters and things therein set forth are true in sub- 
stance and in fact. 

Subscribed and sworn to before me this thirteenth day of July, 


A. D. 1877 


[SEAL. ] JOHN J. MITCHELL, 
Notary Public. 


499 Approved in open court June 10th, 1878. 
J.C. KNICKERBOCKER, 
Prohi Judge of (vok County, Ills. 


County OF Cook, ss: 


[, Thomas W. Sennott, clerk of the probate court of Cook county 
and keeper of the records and files thereof in the State aforesaid, do 
hereby e rtify the annexed and fore coing Lo be true and correct cOpy 
of wu: ardi: ls re port in the matter of the estate of "4 nry W. Kings- 
bury, minor, approved in open court June 10th, A. D. 1878, as ap- 
pears from the original on file and the records of said court In my 
othiee. 

In witne-s whereof I have hereunto set my hand and 
affixed the ser of said probate court, at my othee, in the 
[sh ML. | city ol (‘hhicago, in said county, this 10th day of June, A. D. 
iSSo 
THOMAS W. SENNOTT, 
ri of the Probate Court. 


HOO L’nited States Cireuit Court. Northern District of Illinois. 
In Chancery. 


Tue Unrrep Srates MortTGAGE COMPANY ) 


oC 
we. 


ANSON SPERRY ef al, j 


The United States Mortgage Company has received from Henry 
W. Kingsbury, by Join V. Le Moyne, one hundred and eighty 
thousand dotlars, to be applied on any indebtedness or elaim which 
may be found due it from said Nin; osbury In the above suit, and 
said payment 1s made by said Kingsbury and received by said mort- 
gage company upon the agreement that it shall not -_ - Way oper- 
ate or be considered a waiver of any claim that either sald parties 
have made or claimed or may have or elaim in ik a. or in re- 
gard to the subject-matter thereof, it being expressly understood that 
neither this nor any other payment received by said mortgage com- 
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pany from said Henry W. Kingsbury shall be construed in any way 
to be a waiver of the claim now made by said mortgage company, 

that it is entitled to demand the full amount of the principal 
501 and semi-annual interest thereon at nine (9) per cent. per an- 

num, specified to be paid by the terms of the original bonds 
and mortgages held by the said mortgage company, except that In- 
asmuch as said money is part of a judgment of two hundred and 
sixteen thousand dollars received in a condemnation suit on behalf 
of the Chicago & Evanston Railroad Company vs. said Kingsbury et 
al. (it being claimed by said Kingsbury that the necessities of his 
estute require the remaining 336,000 of said judgmi nt) said mort- 
gage cCohipany agrees to release from all claim the land so con- 
demned and without further payiment to vive a re lease of the said 
property or to join said Kingsbury in satisfying the Judgment in 
sald condemnation suit, such release or the satisfaction of said 
judgment to be without prejudice to the lien of the mortgages held 
by said mortgage COT pany on the re mainder of thie property de- 


scribed therein. 
Oct. 15, *S4. 
HENRY W. KINGSBURY, 
By JOHN V. Le MOYNE, Lis Atty-in- Feet. 
THE UNITED STATES MORTGAGE CO. 
[L. S.J ALFRED W. SANSOME. 
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Memo. Kingsbury Estate—1st Mortgage, $175,000. 
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HOA MX. oo. 


M, io. Ning hury Le state ae PE Mortgage ‘ s7 OO nn) 


Principal of Acerued int. 


coupon. (a O%, 


S77. ( ts. 

eh. 3 | RO COON Dh nckin wens 3, 1oU 1,449 
LS75. 

Ap'l ” ” i cere aise >. Lod 1L3o4 50 

Oct. Bie ” gah ee in ee 9.150 1.260 
IS7Y. | 


Ap'l | a = ya ST Le okey Came 9.1500 L165 Hv 

| ae: Fe tine " PT (ial adele : 3,100 1071 
ISSO. 

Ap | - " ch Pe oa TCR OND o. lol) 976 OO 

Oct. | rm ™ gyi) aC Se st emer hata >. LOO SS? 
ISS1. 

Oe YR Ne es ee 3,150 787 50 

Oct. | “ a cal sins o, LOO 693 


LSS2. 
Ap'l Bs ; sa we pone >. 100 SOS 50 
a Ste oe a 3'150 504 
LSS3. 


Ap] 


— 

' 

' 

i 

; 

' 

! 

' 

j 


] . “ . ee 3.150 | 109 50 


LSSDS. 
Jan. 1) To int. on 870,000 from 
April Ist, 1583, to Jan. 
Ist, LSSo, 2-2-0) ..... 13.600 
Sl1.5o1 OO 
D1.450 
$62,601 
Principal of mortgage due 
I i See aiiicicininteicierte Dicnidieciiliiniceeatenial 70,000 
| s ’ 
$152,601 
| 
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AOS Ex. 36. 


Memo. Ninashury Estat — ord Mortgage 895,000. 


Principal of Accrued int. 


ss . 
coupon. (a OY. 
ISG 4. 
June 1 To coupon int..-.---. rest $4270 82.051 99 
Deer . 4 By o< gg ee on ee 1279 1923 74 
LIN7S. 
June ] é a 197d 1.795 49 
Decr |] - - wie Pe. Taare 1279 L667 24 
LS7f). 
June | me - ce eee : 1 97D L5OS (yf) 
Dec, | ™ - he ree 4 270 1410 74 
ISS. 
June |] a “ a 7 ae . 4275 1282 49 
Decr |] “ “ ee ome | 12 Gd L154 24 
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June ] - S oa se ee a IO eae 127 1025 99 
a.” Decr |] - ” ga EEE ge eee 27a SUZ. 74 
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June ] se “ a ee 1975 769 49 
1) er | vy sa ™ ‘ , attaeeas 1270 O41 24 
ISSS). 
June] a “ Ss . Omen 27D 912 99 
Decr ] - as a ee 127d S14 74 
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June ] ‘Toint. on SO5.000 from Der 
Ist, ISS3, to June lst, 1SS5 
ee: = 1? 82.5 


—-<—-—-—.—— = — — —_ 


: 89.732 11 
Prineipal of mortgag dur 
Op ae ces er ee 95.000 


S402 11 
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K. & ©. EK. 
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June 8 


July 4 
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(et. lv) 
Nov. 15 
Dec. 14 
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Jan. 7 
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June 
July 12 
Aug. 22 
sep. 1() 
‘et. i 
Nov. 3 
Dee. (} 
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June 
July ) 
Aug. | 


sep. | 


Oct. 15 
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Ex. 37. 


Memo. Kingsbury Estate—Oredit Payments. 


SOLO6BD 20 
3.034 O68 


1S62 72 


oeaaee@ewe eae — 6 a= 
I pan oe eA 3.418 88 
Rene eae Pace 931 14 
- ge Se EE ee Mf aay 4.945 yh) 
as ee o.050 6] 
6 ee H02 18 
a i be yt) 
ia die = eal il a 3.168 S] 
ce nee at [Gi da 
; a a 4157 (2 
Pt ia i es a d.doo O03 
RSE EE ATS a 2419 5] 
RR ae Ao a RC abiad Ld 
PE Tae eee: 2.298 17 
‘ »29Q 91 
wicakan esis 3,228 48 
eee ce rae *) ¢)-) q)*? 
NO EOCENE or ean ate LOLG OS 
‘ a ee 533 YS 
iatiiatsaiitin deeeienta 1279 16 
aes SR a PUNE A SE BF 264% 49 
: et ee 2620 37 
En aww eT pCR Ys 1.432 62 
$12? 568 17 
by payment-- hoe Sts oe $180,000 


Accrued int. 
at 6%. 


20.050 


129 568 17 


H 7o0 


180,000 


6p = 
ej 


$529,368 54 


'Y 
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507 Ex. 38. 


Memo. Kingsbury Estate—Currency Disbursements. 
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509 Srate or ILLINors, } 
Cook County, 3 


So. 


County Court of Cook County. January Term, A, D. 1874. 


To the Hon. M. R. M. Wallace, judge of said court: 


The undersigned, guardian of the estate of Henry W. Kingsbury, 
a minor, would respectfully report to the honorable court that she 
was by the order thereof appointed guardian of the estate of Henry 
W. Kingsbury, a minor, in the county of Cook aforesaid, and that in 
pursuance of such appointment the undersigned was duly qualified, 
and entered upon the duties of her said office on the 7th day of Au- 
gust, A. D. 1873; that upon taking charge of said estate and enter- 
ing into the possession thereof the undersigned found real estate 
situate in the city of Chicago, in said county, which she inventoried 
and filed in this court a description thereof on or about the fifth day 

of Nov., 1873, to which she refers for more particularity ; said 
510 real estate is subject to certain mortgages, to wit, one of one 

hundred and seventy-five thousand dollars and one of seventy 
thousand dollars, both in favor of the U.S. Mortgage Co., and a deed 
of trust in favor of Hon. Thos. Swann, of Baltimore, Md., for ten 
thousand dollars, the sum borrowed from the U.S. Mortgage Co., 
were to take up existing incumbrances and to erect buildings, as set 
forth in the petition of Anson Sperry, he having computed the cost 
thereof and stated that the amount would be sufficient for both 
purposes. 

A large portion of the avails of said mortgage, viz., $73,815.25, 
was used to cancel former existing incumbrances, and the remainder 
was duly expended by Anson Sperry, with the exception of the 
amount turned over to the present guardian ($18,148.51). 

On the said 7th day of August there were outstanding claims 
against the estate amounting to...... ......--..---- $55,005 93 

A portion of thisamount was claimed on contract ap- 
proved by this honorable court on a portion for extra 
work done. See Exhibit “C.” 


There was State & county & city taxes due_---- 7,981 38 

511 There was interest coming due Oct. & Nov.,18S75. 10,3538 70 
“ due Mrs. Kingsbury by order of the 

circuit court of Cook county-.-.-. = 2,000 00 

There was due acceptance given by A. Sperry-------- 3,000 00 

’ ee Oe TE ED .nccnucinniendteiminds 300 OO 

“ — paving Randolph SNe ee hdep era en 100 OO 

Unadjusted claims against A. Sperry, late guardian -- - 6.000 OU 


That the undersigned further reports that there was no personal 
property except account books, letter-press, leases, and rent-roll of 
the estate. 
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$45,518 73 


herewith at- 
day of Jan- 


| ports th: vy of Septem- 
‘ —..) ’ ’ ’ ’ >< . 

tember, A. D. 1873, she applied to the honorable court for authority 

to borrow the sum of thirtv-five thousand dollars for the pur- 


Hon. hos. 


, now past due, and for paying contractors the just 
r con , which were made with Anson 

Sperry.and approved by this honorable court, and that this honor- 
b! he 29th day of Sept., A. D. 1873, authorized such 

sursuanece of such authority and 
ward, she negotiated said loan 


with the U.S. Mortgage Co., and was at considerable expense In so 


he loan and 


putting the undersign d to the expense of examination of abstracts. 
Val lALIONS, and preparations of Pupers, refused to carry out their 
agreement, and the undersigned has not been able as yet to nego- 
tiate said loan on account of the high rate of commission and in- 


2° pat le tig ag 


Po le tab pg 
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terest demanded, but has assurances that it may be had in a short 
time on more reasonable terms. 

The undersigned further reports that there is [are] claims by con- 
tractors for work done under their contract and for extra work — 
the following sums, viz: 


ee  iiidenennnosmen eee $8,627 48 

I alii aici meneame 11,378 80 
I Oe Gi id iiasiieniietnihlniensncunnnmanistgne dues 175 OO 
RUNES Feil einnwcrenencmmemeieeies 2,600 00 
ne 2710 OO 
Sain: SUID: scosiineacetiniaieidindietagitliiutaubenethinamsecmanaipiestentiiiias tania 1412 00 
i Se ae site dies cial 2 O30 4] 
es i 1.326 SO 
Ws es ak ii remcinnn tillage dallas SOO 00 
I i 442 79 
es ee a tiaeeii ti eee nase 142 55 
i: astees esemasiemanienie te ueeaa 375 00 
i I i i iii el 67 00 


$54,704 83 


The undersigned further reports that P. Fanning & Co. have 
claimed some $4,512.00, and have brought suit for that amount, but 
the undersigned claims an of-set of damages covering the entire 
amount, 

C. & A. Price and Jonathan Clark have each commenced pro- 
ceedings under the lien law for the amount claimed to be due them. 
Demurre-s have been filed by the undersigned, and the legal math- 
agement of case placed in the hands of an able attorney. The re- 
mainder of the claims are in process of adjustment and liquidation 

as available funds come into my hands. 
O15 The undersigned further reports that owing to the financial 
panic and general depression of business many of the tenants 
have fallen into arrears of rent, but the greater part of them will 
ultimately be collected. 
There is [are] due the estate rents as follows, viz: 


Ce a, Cn... eesti canes $995 98 
ee i 75 OO 
George Kellar ith till, ache tara tials i nel eaed n > os) 
Feeney & Burkhardt ....--.--- ndeinecaaal ssid ‘ 283 28 
ARE GE cicbbtiinatitinintiinncimen' mie 375 00 
Pe Pe em Ea a 2, OO 
I eee TN DE RO PE oo RE ke 125 O00 
i ZO Ow 
i 8 00 
I ct See ke o2 UW 
ee EE LE Oe AEM Once eT ES IOS So 
Cees BBE Kctcibtnt conn neni = 138 50 


i ; ; ; i 
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And the undersigned further reports that there is due the estate 
from Judge Galbraith for party walls actually in use the sum of 
$1,200, and the further sum of $3,000 for party wall not yet used. 
Judge Galbraith has been written to upon this subject, but as yet 

no steps have been taken by him for its liquidation. 
516 The undersigned further report- that Hamilton & Thomp- 

son, who occupied the premises cor. Kingsbury and Ontario 
streets, and failed, owing the estate $357.03, are hopelessly bankrupt. 
Mr. Thompson, of the firm, has lately offered the building erected 
by them and $100 to be released from all liabilities under the lease, 
and, as nothing more ean be obtained from them, the undersigned 
would ask authority to accept his offer and cancel the lease. 

Mrs. Holden, who is indebted to the estate in the sum of $425, is 
also bankrupt, having been sold out under a mortgage. 

The undersigned, however, managed to secure, under a landlord’s 
writ, furniture valued at about 8150, which she now holds as secu- 
rity for the amount due, no further proceedings having been taken 
against the articles seized. 

The undersigned further reports that she found a large portion of 
the Kingsbury tract occupied by persons who had erected small 

dwellings thereon without any authority. These parties have 
517  oceupied the premises ever since the fire, and the under- 

signed has been unable to collect any rent whatever from 
them, but measures have lately been taken to force them to pay 
rent in the future or vacate the premises. 

Mrs. Fitz Gibbons, although occupying thro [through] lease, was 
among the number from whom no rent could be obtained. 

Upon the commencement of proceedings to obtain rent she va- 
cated the premises, leaving her dwelling behind. The value of this 
house is about (8500) five hundred dollars, and it has been taken 
np on the rent-roll and is rented to Thos. Callahan, from Feb’y Ist to 
May Ist, IS74, for the Sum of twelve dollars per month, and there- 
after at fifteen dollars per month, he to place all necessary repairs 
upon it. 

The undersigned further reports that she — been enabled to effect 
a compromise with Blake, Whitehouse & Co. upon the payment of 
$200 to them, they relinquishing to the estate the two dwellings 
erected on Illinois street. One hundred dollars of this amount has 

been paid to them in hand, and they have been authorized 
O18 to receive the rents from the property until the remainder of 
the sum is realized. 

The rental of the property is $355 per month, and it is insured for 
the sum of $1,000. 

The undersigned further reports that there is in the hands of O. 
Von Fritch one hundred doliars; that she paid to James Tyler the 
sum of $5 to vacate premises rented to him, he being an undesir- 
able tenant. 

The undersigned further reports that she has labored under great 
disadvantage In renting the buildings on Randolph and Clark Sts. 
by reason of their not being completed in time for the annual let- 
ting on May Ist. ‘The offices and stores are, however, being offered 
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at a reduced rate and are being gradually rented, and the under- 
signed hopes and expects to have the greater part rented by May 
Ist, 1874. 

The Music Hall has proved a good investment and has paid well, 
notwithstanding the financial embarrassment, which encourages the 
undersigned to anticipate an increased revenue in the future. 

The undersigned further reports that the dower of Mrs. 
519 Lawrence has been continued at $200 per month, the rate 
agreed upon with the former guardian and which was caleu- 

lated upon the income before the buildings were erected. 

The undersigned further reports that,in order to avoid additional 
lawsuits, she has been obliged to pay the money that has come into 
her hands to the various contractors, relying upon the promises of 
the U.S. Mortgage Co. to take the loan from which she had set 
aside suflicient funds to take up the coupons of interest due the 
mortgage Co. Nov. Ist, 1875. 

The loan not being negotiated as yet, the coupon has not been 
taken up. 

The undersigned further reports that being about to be absent 
from the city temporarily, she has secured the services of Mr. M. L. 
Scudder to manage the estate during her absence. 

The undersigned would further state that since her appointment 
as guardian the supreme court of Illinois has confirmed the title of 

her said ward, Henry W. Kingsbury, in the so-called Spencer 
520 tract,and that the mandate of the court has been duly placed 
upon record, 

And the undersigned, in conclusion, further reports that she has 
given the care and attention to the business of said estate which has 
been required, and shall continue so to do. 


EVA LAWRENC, Guardian. 


Sworn to and subscribed before me this fifteenth day of January, 
1S74. 
[ SEAT. ] JOHN MADDEN, 
Notary Public. 


O21] There was turned over to me by Anson Sperry, late guard- 
ian, $18,148.53 
I have received rent as follows, viz: 


Kingsbury block: 


From C. I. Eberhardt, rent of basement, Nos. 
115 & 117, August and September, (@ 3100 


DOP MCUER ccccedeneadsecewes anon semen 200 00 
from George Tyler, rent room- 1 & 2, Au- 

SU on canna canenqunn aiid nitrate So 00 
From A. Heinn, rent & [of] basement 115, from 

Sept. lat, GS GO COURS Gee he ncennccccscon 161 OO 


Krom F. Brellschneider, rent room 18, from 
July 15th, 1875, ( $20 (owes $20) ------- 9 OO 
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From 8. K. Trorlecht, rent of basement No 
111, from August Ist, (@ $50, to Dee. Ist 
(reduced during winter months $10), 4 


months (@ $50, 1 mont- (@ $40 --_.--- ee 240 00 
Krom Isabella A. Holden, on ace. Te nt 4th, 5th 
floors, from Sept. Ist, (@ $262.50 (owes 
i i 625 00 
l'rom James Coleman, $ - from M. V. W ag- 
Se SERRE an anee ae ae ae ene gM me CRO oer Nites 60 00 
Musie Hall building: 
From George P. Kimball,ag’t Conn. Life Ins. 
Co., rent room No. 1,from August 10th, @ 
97 5() TAIT SCO Re RD OS 177 50 
Krom Ilenry Tuckhorn, rent of base- 
O22 ment from Se ept. Ist, (© $166.662, to 
I 133 33 
And from Noy. 1, (@ 8150; owes $53.75__--- 946 25 
Krom D. I. Jones, rent of room 19, from Au- 
cust 27th to Oct. 27th, (@ $16, 2 mo’s._--- v2 00 
rom Aug. Scheufler, rent of room 14, from 
ak, Bek OO Sa einen 54 00 
From kh. A. Baine, rent of room 18, from 
a c 30 o2 
From A. H. Blackall, rent, Oct. & Nov.,(@ $25- 650 00 
Kingsbury tract: 
From Dickinson, Leach & oe rents, months 
August, Sept., Oct., Nov., ER IE 432 00 
From Chas. H. Cronkhite, “4 months July, 
pe ae - 298 40 
From Joel Bullard, rent, July, Aug., Sept. —- 225 00 
From David Goodwillie, rent, Aug., Sept., 
i 466 68 
rom George Kellar, rent, July, August, & 
Sept., (a RE ites One 8 125 O04 
Krom Feeney Burkhardt, rent, June, July, 
Ce aici sive csinenin incenisiamiapilactiiidiaei 137 46 
From Dewey & Co., rent, Aug., Sept., Oct., 
nana is in cinicn eteeaebiimieiell 2,085 OS 
From Mears, Bates & Co., rent, Aug., Sept., 
he Oy IO cic eis occcseinensteneeen 2.166 64 
From O. 8. Richardson & Co., rent, Sept., 
Ost. & Nov., @ GlShG6 .... 2c enue 463 98 
923 From John Granger, rent, Aug. & Sept., 
i 75 00 
From Mrs. Ginnochio, rent, Aug., Sep., Oet., 
i 64 64 
From Thos. Jennings, rent, Aug., Sept., Oct., 
Be ee i iat casei sie dee 92 48 
Krom I. L. Diez & Co., rent, Aug., $66.75 .. 66 75 


$1,459 33 


$1,562 40 


— 


—~—<= 
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Music Hall: 
‘rom Monhemer « Co., billiard match, Sept. 


GRD ic cicstenashenicdinaii eit ae 200 00 
From <A. Schoemuger, pub. a Oct. 
ER ER © 3 Ae ae Re 300 00 
Irom Apollo Musical] Club, concert, Sept. 
I i 200 OO 
l'rom Thomas Foley A hE TRO el RD I 1.100 OO 
“4 13 mr 10 OO 
rom Carpenter XN Sheldon, Theo. ‘Thomas’ 
concerts, 7 nights, Ce. G 7. & B. 20. 24. @ 
i, Cl Te i 1400 OO 
I. C. & S., 11 nights, Star lecture. a £100, and 
Nov. 2) for ¢ ‘ol. York. $125 (owes S158.50) 1L.0S6 50 


from C. N. Pratt. Oct. sth, 12. 15. 19th, & 


26th, (@ $100 (owes $4)____- 895 00 


_————— = - = = as 


From Balatka matinee, Oct. 1S....-.. ~~. ll 50 
From Nat'l Bd of Trade, Oct. 20, 21, 22, 23, 
, Se ER ee Peer 1100 OO 
from Jolin Wentworth. pub. meeting, Oct 
Oe Se ere LEN ee TC. 950 OO 
From C. Brower’s Roy: i Japs, Oct. 29, 30, 
| RSI Ier oc ee ree SFE, roam 264 25 
o24 From Royal Yede Japs sation oie 104 87 
From committee of 70, lower hall. 
meee, Ge Se Renee a 100 OO 
From Mrs. James Morgan, charity ball a YO) OO 
From Typographical Society, lower hall --- o0 OO 
From Sam’! Bland - --- EAI = OE apm Te 100 OO 
tn ae Ce i el 10 7d 
Proms BOG, B08, Biieccaes cueunes isaac LOO OO 
From Apollo Musical Club, Dee. Ist ..-.--- 150 OO 


Mortgage: 


From U. 8. Mortgage Co. on ace. last loan 
effected o— s Sperry, SS.404 V0 cold, (a 


1.13%, lees GO.20, COUIMIINNON 200 n cene cons ccmmecetas 
There has been received by me since Janu- 
ary Ist, 1874, the following rents, profits, Xe. : 
Kingsbury block: 


Krom Chas. F. Schafer. on ace. rent #115 
Kingsbury block. from Jan’y loth, 1874, 
F ae) e e 


(a. 2.500. to May Ist: wide lease... --.---- 100 OO 
rom James Coleman, Jan’y rent...-..---- 95 OO 
a i i 125 00 


d1—199 


$7,134 


¢ ~~ = 
Fy deed 


SD heed 


ei 


10 


Aelia 


Total amount of funds that have been received by me 
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HP 125 00 
Krom M. V. Wagner, rent, Jan’y .--- 35 00 
rom Klenk & Co., on ace. rent, Dec. -..-.- 31 00 
' Trorlicht, rent, Jan’v RENE ROT II CN 40 OO 

* Behe 06a, GOES occnnnnminnen 166 66 é' 


897 6G 
Music Hall building: 


From R. A. Payne, rent, Dec. -.--. viii 16 67 
e MH. Tuexhnorn, on ace. rent ..eccs«ces 5O OO 
” Il. Byrne, re rt " ae 2m, “i henannain 50 OO : 
ss - ud, Tho ee Se | eae Pe iui ou) OO ) 
- A. H. Blaek all, em a v2. OO 
* -€e6 Fae imball, POE FORE aciias ents of 00 
a 509 17 
Kingsbury tract : | 
From Thos. Callahen, rent, Feb-uary, ’74--- 12 00 
sy O. 3. Richardson @& Co.. rent ...««««e Lod 66 
“a peonre, tates & Co COE ccc tee D41 66 
. Dowey &@ Co., reat, Det. .ccasesceue 5OS 77 
Jonn Granger, ace. retit ..cccansenen LS7 50 
“ Mrs. Gepnocnio, rent, Dec. ..«.c«eane 16 16 | 
“Thomas Jennings, rent, Dec. ....---- 5 62 
“ G@eoren matt, tek, Gib icccimnseese 41 68 . 
” 1). Goodwillie. re nt, | ne ee 116 67 . 
4 Dickinson, Leach & Co., —, Dee. .--- LOS 00 
“- 00) Baar, on aoe. rent .6ccsnncaen 150 OO 4 
1,842 
Musie Hall: 
from Ifibernian Society, amount paid on 
ace. rent of hall March 17th, "74--- 20 OO 
O26 rom F. Zeigfeld, Musical College --- 5 
115 00 
Profit & loss aee.: 
rom Mrs. b. Young, forfe-ture for non-oecu- 
patoon of hati Jan 7 2 400 cccnnnunmnn LO 10 
PR SULTVLE, 
Rent Kingsb ury block, Jan 7, g , Me Reon. 1.4909 33 
Vs ‘ since Jan’y, 74..... 397 66 
Musie Hall building to Jan’y, "74.-... 1,526 40 | 
, . since Jan’y, 74 —- 009 17 ~ 
Kingsbury tract to Jan’y, "74 ------ 7,179 15 
: “since Jan’y, '74_.._-- 1842 72 f 
Peer ESL - OO GOUT, FG iiccicirtciticotnt 7,134 57 
ea - since Jan y, "44 See RN eR ote 115 OO 


$20.163 SO 


Received from Anson Sperry-—-—- 


“ ae ee Yow 10 
se eS profit ray loss, ls hana 10 UU 


from August 7th, 1873, to Jan’y 13th, 1874......--_- $47,877 21 


+ 


- _ 
027 
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There has been expended by me as payments to contractors and 
for permanent improvements the following sums, to wit: 


. voucher 


l. ToJ. B. Sullivan & Bro.. painting, & _ $1,600 00 
2. Hl. Byrne, plumbing & gas-fitting....-. See) = 
3 ‘ John MeArthur, iron works COO OO 
1. Ilancock, freight on chairs : Si “Yu, OO 
i James L. Jackson & Bro.. chairs ; » 700 OO 
T Schubert & Koening, “ frescoing : xO OO 
7. Grardiner, “electric apparatus : 2 . S28 OO 
.. G. A. Misch & Co., stained iuss . 700 OO} 
9. W. W. Strong Furniture Co., “ chairs S00 00 
10 Jonathan Clark, carpenter work eet “ LOO OO 
1] it. Griffith, “galvanized iro ree 
I. W., Halliday, ‘iron works “nw, 40) 
is Union Foundry Works G8 OS 
4 M. W. & F. Lester Works ee 58 
LS. G,OWAn Marble ¢ ) . Lite ; Pot) om 
Ith, I. W. Reedy. “ hoisting-machine ; 10 00 
li. George Jackson. re pg sidewalk , lo 50 
is. “* H. B. Cragin & Co.. ** tin : 15 30 
1 Ferguson, qwas-fitting.. . Is 30 
20 Joel Bullard, sidewalk .....- O38 Fo 
2] Allen & Mackey, carpets S00 O00 
22 MeBean Brothers, paving Randolph St es . on) Ow) 
2 Hatch, Hlolbrook & Co., lumber lf }.? 
a4 Blake, Whitehouse & Co., “ houses 1) On) 
25 Burling & Adler, architects wus 250) 00 
2th, Dussett, steam-fitting.._ -- 3 aL 746 
27 D. A. Root, rep’g lock & keys aaa mot 3 40 
Amount carried over iciebiieaias Paes 
=98 

Amount bro’t over cain $14,509 37 
be To S. J. Surdam, “ hardware i Is S4 
2 repairing locks. ae ie » OO 
0 Bostelman for key-boord—_.. , 7 OO 
|. cover for gallery railing | ; ‘ + 16 
2 Adams, moval lk stamp - — I? Ww) 
+: Shay. towels co laa » 
4 pins-hooks ; ' mo 
" Johnson, fire extinguishers ho Ow 
' Kield. Leiter & Cs erimson lot ‘ lies 40 
ri Whalen, removing obstructions - S 
“ National Wire Co. (iron bars i; 18 
ot Mears, Bates & Co., lumber for partitiot i 13 
}), moulding for steps sine i 
}] ld spittoon- . 14 OO 
1 upholsters , of) 
}} Dastleman f Ont rd “ y(n) 
i4 latter ner al 1 paint ne h, } arcs “4d OM) 
1 rus ¢ deposit for met Me» OM) 
ie fas service-pip v 

by bm bel 7 ¢ 
is Vs, porcelain sigt ‘ ' . 
i Mears, Bates & Co., lun » A) 
yf) weather-sti ps 6 ia 
ri. red cloth for! is stand oe 
92 Edmonds, signs ‘) 
oo setting gas-metre for ha . ao 
oA. treasurer Oak Hill Cemet-ry, at Georgetow! LD. « ‘ ; 


£14,500 vi 
Sto400 OF 
}<™ ti) 


THE 


UNITED 


STATES MOKTGAGE 


CY. 


VS 


29 Law court & commissions, &e.: 
>. To Joseph Pollak, ‘‘ court fees Stith oD 
oy “ @, Von Fritch, commission, renting m 1 oO 
Oi Hl. Crawford, aubtlorney fces pho OO 
Ds, Bulletin, printing Co. laws 1 OW 
nv Haddock & Coxe abstracts si bs oO 
60 vesse & Pierce, valuations ; See « 
Ol, Filing demerrer and jurat to rete : ; DO , 
ee Si2l oO 
Advertisement, &c., ace. Music Hall 
Hu fo Tribune Co i . ‘ is 00 
the) . Genrs “iy On) 
tid. Tribune ¢ ed Hy 
i. Fret Pres Is ow 
Pur Tribune Co 17 % 
7 Land Owns Iz OW) 
Hs, Kvening Journal 3s 00 
4) lnter-Ooeon 1 yt) 
0 Broadway Bros GV OO 
v1 Stu-t/s Zeitun: i4 oo 
i2 Times 72 &O 
i*. Kvening Journal m5 SO 
74. Sperry 5 OO 
+. Inter-Ocean 2 1 
ih Land Owner hoo Oo 
Vi. Times 2) OO 
78 J. Mm. W. Jones 10 OO 
74 Sta-t/s Zeitung x iM) 
st) Chicago Union 4 OO 
S| Dalutkea s (iM) 
a Jameson & Morse k Os HO 
ee S105 21 
SO Tax ne 
lo. Rumsey, county taxes for IS872. 4 Ol 
lot 6. block 35 SO41 1 
140 ft. of lot 5 a . 2 oe 
Cost S 
Undivided 72, K. 1 .- 1,657 O1 
(Costs ue 
2) AQ) VF 
84. To P. Law tuxes in coun xO) 0) 
aft balance of taxes " 44 
Sh Rumsey, city tax 975 RY 
Si LaXxes it nin) (Ww) 
Interest a na 
as To Mrs. Kingsbury 4) OM) 
Su) Hlon. Thos. Swat 00 
in) | S. Morteace Co 2 19) MH) 
- S240 OO 
Insurance i 
Ol. To Miller & Drew 79 OD 
2 742 83 
i as — _ $1,472 73 
Bs lo James Tyler 500 
4 0. Von } ty} 1th) OO 
an 105 OO 


r? To Mrs. Kingsbury 


' 2 OOO OO 
Eva Lawrence. 5 nyos 


, } e : re : 1 On) 
“ Henry’s support, 5 mos 1.500 OO 
vs * amountert! Vv é harved Aer inst \l rs Law rene 

dower interest, by Anson Sperry ; vide Sperry’ 


t 
statement . Cee er ee ee 


- ] 


~ 


OR sd a ie ne care ome 0 


5,698 89 
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651 Expense ac. : 
No. voucher. 
“9. To Otto Von Fritch’s cler. services... .-. ; 7 $75 00 
LOO “ paid for brooms. oe — , $2 25 
lO], - = sprinkler , ve HO 
Lor. ‘* serub brushes ‘ 20 
—  =* “ signs : 8 00 
LO4 7 = & key to sufe___- a 1 OO 
105 v4 stationary ......<. : 1 70 
LOG = oe stamps 2 weeees - . 71 

2 2 
107 ‘646 64 6htelegram to Louisville ri 
108 “«  «  F. Gabrielson, janitor . . H0 OO 
1Og T O. Von Fitch, cler. services , an 15 


» ‘ 
110. ‘ . 


*“) 
10). ss ‘a 


27. To Friteh 


ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee, le 
° . — . ‘_., ** oe * ** . . 
‘ ee. t i 
- 
-_ 
. 


for soup & sponge —— 
horse and buggy 
previous to new loan 
washing towels._- 
stationary -.. 
brooms op haan ie om ae ™ - 
cleaning hall 
stationary cash-box 


dusters. es 
copy brush & cup 
cleaning building 
postage slumps oe 
Te 
ladder wew@wess " 
Con h ove »} 

hand brush 


— eee ne a ee 


Lawrence, as agent, Aug 


A. G. 


Am’t br’t ove 
for cler. services 
for stationery ' 
cleaning Music Hall 
LS, Music Hall : 

stationery 

ushers, Music hall 
wie stain ps «& check book 
R. A. Pare, manager Music Hal! 
Stephens nN. Reid X aM.. “Op AX 
Capt. Tuttle, police services 
stationery 7 
F. Gabrielson, janitor 
putting away coal 
car tare : : ji 
coul, Musie Hall b'ld’g 
nails, a 
coarse towels — 
Stamps, 10: axe, $1.75 
care fare, 10; cundle, 5 —. . 
2 doz. brooms 
for help moving chairs 
printing contracts, Ac. 
sign, Tuckhorn 
Waener, engineer, to Oct. 1, 81 
iF A. Payne, Manager Musi Hall 
fi iT icense i 
services Am. Tel. Co. 


re 
— * 
to 


screws, 


A. G. Lawrence, services, Aug., S« 


expense on hall ace. siel 


—— —— me 


to inspect Kingsbury tract 


SY Of) 
) 

0 

» OH 

1 75 
1 00 


10 


am | 


ee 


Ne eet ee 


-——-— 


hoy 


. ~ 
14 70 
*pepep ed 
bebe? hep 


250 OO 


$1,675 66 


i a nt 
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533 Am’t bro’t forw’d ee nee aN -- $1,675 66 
No. vouche! 
4 156. To paid for cotton __-....... oe Ri 

157 . | hard ware 60 

15S. 6 ‘* help cleaning ; — - 

1S. 8 “* moving chaiss sale 1 oo 

160. ‘66 6 Cant. Tuttle, police iu 

bol. (6h ard ware 2 29 : 

162, in ne (rus, Music Hall : . Be. | 

bs, <6 6hhelp sone GO 

lid ( ushers, doorkeepers, &e., 8 ents., @ & 64 00 

165 é‘ Borland for sponges 2 ie 


18 ushers, doorkeepers, &c., dents., (4, 8 2 OO 
TAL ‘ hy ip . mS i oO 
- — S15 a 
70 (66 utneks, 10ce., cards, 51.00 1 10 
171. “help moving chat-s 2 » OW) 
iz Ay ’ Tuesday : » ov 
«> 


ss . Wednesday ‘ i OO 
wi . ces ty, telegram Lo New York | 1) 


2 . 
lio it }) ) 4) 
Wir for I =) ® X Due ry ti crys rice yA yf) 
Li i " [ novin’ shes , OO 


1, OD 


i 
| re. ‘ ers. 4ents., G8 sien : 7 iW) 
Ist) ticket-seliel pinesenes i, (Md 
Is] ures fol b’d of trad yt) OW) 
[sv heovil chairs, desks, A : » oO) 
1S33 ti f ler to Oet. Yo = ‘ e , iM) i 
lS4 hy p> thas ving chairs 1 0 , 
185 acid sponges to 
Ist pol ce - . to 
om - SO) NO) 
—_—- —-- S1,006 83 
Do4 
Ar t bro’t over = ‘ 1.56 8% 
IS7 To paid \. G. Lawrence services as ag’t, Oct 1 siemmiiaaainate bebed toed 
1X8 7 7 f" wreneh Si OW) 


“a «66S. UM Oe, Be., GE... GO oncnen H4 00 
Mie os é, ‘é RR. A. Pavone, manager Music Hall Nene a2 22 
oe. . reasul hy . i si ) 
1h engineer to Nov. 1 TEL 
14 unitor to Nov. 1 ; ie mo oOo 
L{e>, }) ‘ " it ow 
165 ticket (6 OO 
17 hook. serub-brushe AN ‘, 
}4s ‘ Surdam, hardware. u-- if, &3 


serinlinitseieaiisitiimaititie $320 O01 ~_ 
for Lusi all & bld i hoo OO 


- 
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No. voucher. 


213. 
214. 
215. 
216. 


7 iad 


mam tt 


21s 


- ¢) 


; 
eat) 


the 


246 
247 


248 


24%. 


0. 


~ 


To paid help. . ES See eS reome aoer ‘ 


os ushers, 7 ents... to ee fe | eee ere 
o «6 UW. OB., ticket-seller, to Nov. 22 
” -” help, hall, Saturday . ™ 


“ A.G. Lawrence, services ag’t Nov 


expenses on new loan ; at ee 
To am'‘t bro’t over____-- awe 
To paid A. G. Lawrence, services as ag’t, Dee. pees ee 
6 scouring entire premises, planvxing Music Hall 


floor, moving chairs to the block & benches back for 


charity ball _- 5 iii ; | $. 


hh OO 
fh ow 
GY HO 


+ 


ae $402 59 


bo oo 
oO OO 


$3,856 18 


To prid for white lead & oil 0 
. ushers, 4 ent’s, (@ $6 sili : _ 24 00 
ticket-seller, to Nov. 20 _- cried: cpaiteeaieinaiel h Ow 

‘“*  Jantern & lamp wicks sins deciaaaiala IT en aiiaee alii 115 
Am. Dist. Tel. Co. services scales 9 55 

“ « engineer, to Dec. | - odin te 70) 00 
janitor, to Dee. 1..... ssieianieate 60 OO 
“TR. A. Payne, manager Music Hall eae 83 33 
‘6 Aicket-seller, to Dee. 6 - i OO 
help, to Dee. 1 LT ee : 15 oO 

‘* 4 ~~ ~6 Borland, for acid 1 65 
ushers, Dee. 1, Ud. 3d ‘i , Is OO 
stationary, Batten | 7a 
ribbon for stamp ..---. , . 1 

gas, Music Hall ae 9345 10 

k. Bb. ' menial 12 OO 

ushers, 5 ent’s, th, 10th, 13th, Sth —. : Is Oo 
ticket-seller, to Dee. 20, $12 ene 12 Oo 

sé sé és is 27] ( tM) 

« « moving furniture... _-. ee 2) 
‘ eoal, Music Hall : — 116 67 

ee ‘ Palatka ? is 150 OO 
A. G. Lawrence, services as ag’t, Jan’y, ‘74 333 33 

‘6 © Wren & Brewster on Sperry acceptance 2.000 O 
VW ood bridge acce plan: e 1.000 OO 


ere enoee 


4,152 &8 


een nce me one 


~ - 


$8400 4+) 


Since January Ist, 1874, there has been expended by me 


as payments to contractors and for permanent 
following sums, V1z: 


Improvements 


To Harry Byrne, cas-fitting sided 113 %© 
Field, Leiter & Co., upholstery 84 11 
Britschman, shades —-. ‘ : 1” TO 
George & Co., gas-fixtures, X« ai) PS 
Goggin, partition, 117 Randolph st ' 5 OO 
James L. Jackson & Bro., ** chairs ene now Oo 
—— S922 25 
Law court & commission : 
M. D. Hardin, attorney i ali ~y Of) 25 O00 
Advertisement acc, 
Tribune Co. . alia latiiiiaieaiin a2 OO oe OO 


Insurance ac. : 


Miller & Drew 


THE UNITED STATES 


Kx pense ; 
No. voucher. 


255) To paid C ipt. Tuttle, police 


VATU a piel Inspection — 

VAY ' : A Payne r., tnanacer Musi Iiall 

2S ticket-seller, to Jan’y 4 

859 vlass for ticket offices on ‘ 
200) : Am. Dist. Te 

91. engineer, to Jan’v Ist 

2 initor, to Jat ist sien 
25. nite a - inet ‘ 
"54. Lil Hery ” - 
V5 ‘ Capt. Tuttle, polies 

MATE ‘ rystsal it 

24 stationery 


52% 

260) Po paid gas, hall light, Cla Si : 
wi , ’ 

a i) in 3 

a | 7 

- ticket ier, 1 art lot} 


expenses ac, 


, 5 
treasurer Oak Hill Cemetery 
tax ( 
nterest if 


OO 
Evade 


MORTGAGE CO. 


» Ow) 
Me) OM) 
i OO 
fy OW) 
1 ») 
Jo OO 
it) OO) 
2.) 
‘(im 
1 Ow 
» 
1) 

fit, 6,0) 


15,409 O02 


«oe? “ty 


2k 
» th? 
O05 Yi 
OW 


iS 40 
tis] _~ 


"400 OO 
lOn OO 


has been received by ine the following rents: 


Music Ilall 


From L. M. Cobb, Jan v 1h 
sé A. Moses, Jan. 25 to 3lst 


ale ry hgee rainy , + ‘ i 
rennesseeans, rent of hall, Feb 
. 


ith, lOth, Lith, 


| ania Mennerchor. Feb. & 
ts l, NI. (‘'obb. Keb’ 


7 


S100 00 
G00 OO 
aM) OM) 


“Md OM) 
1 Oo 


ee 


l4 70 


i416 yl} 
— ) 
ny | 


S404 78 
ISS 40) 
7,081 38 
9 0) OW) 
1O5 O} 


Soon So 


S45,518 75 


¥ 


Sinee the presentation of the above-appended report there 


SP Om) OW) 


~~ owt 


“~~ 


-_—< = 


~ 


odd 
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Hans Balatka, rentroom 4, Feb'y : 
Kenk & Co., bal. rent bas-m. 2115, Dee. ‘ 
bal. rent store & bas-m., 2115to Feb'y 
rent of rooms to Feb’y 1, ‘74 

rent store & basement 3115, to Mareh Ist, ‘7 
('. F. Schaefer. rent rooms to M’ch Ist 7 
rent room &, Feb’y | , 
rent room &, Feb’, 


Schauter, 


| 
Mman., 


l, 


! 


Kenk & Co..on ne. rent basement £113. month of Jan’v 
at * dsorcin, ace rent 23, Randolph ‘ 
VM. V. Wagener, room- 15 & 16. Feb’, 


Music Hall building: 


Il. Tucktiom, on aee. rent 
From i ‘A Payne, room 18 Jan 
Amount bro’t forw’'d 
From'A. H. Blackall, rent of store, 251 Clark St., Jar 
: Murphy, 1 me it 
D. H. Jones, 3 mos. rent, 210, to J ) 
Tuck hort wc. rent base nt. & «pi % > | \ 


¢€ . 4 ws ’ 
Kinesbury LTACL 


Mears, Bates & C mpany 
a wey & Co., Jan \ 
Mrs. Gennochio, Jat 
Dickinsor 


OS. Richar n & ( Jan's 
D. Goodw e, dan’ 
| | ternl a + 


Music Ifa 


ly I ' ‘ 
Mu il 
hy ' a r ; 


has been disbursed by me sine 


Thi rt 


thie 


the annexed report the following sums, viz: 


yy ee 


>) =» 


ol 


yl i» 


10S 
14 
aL 


i ~ 
+ 


presentation ) 


iN} 
iif 


yf) 


+) 
* fas SY 


Tim) OW) 
iM) 40) 
A ~ is 
"a "7 -_“ 


; 


220 16 
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No. voucher. 
Incidental expenses 
For ushers. Jan’y 16 


ticket-selis 


n to 
I 


| 
jt*y 


70 OW 
(0) €6) 


tim) OM) 
find (MM) 


ee — 


) 
ii Sli7iie. 


Pool i? 
1.) OW) 


ts 
oy i 40 
j.o07 SS 
Ft) ‘V] 


—~ 


—a_ § =F 


ANSON SPERRY ET AL. 
STATE OF ILLINOIS, | 
; ; » 28 
Cook County, j 


Kva Lawrence, being duly sworn, says that she is guardian of 
Henry W. Kingsbury, a minor; that the foregoing original and 
supplemental report sets forth the sums received and paid out by 
her since her appointment and on what ace’t such was received and 
paid out, and that said account shows the true balance of money in 
the hands of the undersigned as said guardian. 

KVA LAWRENCE, 
Guardian of Henry W. Kingsbury, a Minor. 


Sworn and subseribed to before me, Lester H. Robinson, a notary 
public in and for the city of Chicago, this 27th day of Feb’y, A. D. 
1S74. 
[seat.] L. H. ROBINSON, 
Notary Public 


5413 Ciicaco, Intiois, Meh 2nd, 74 

It having been intimated by the honorable county eourt 
that the item “amount erroneously “charged against Mrs. Lawrence's 
dower interest by Anson Sperry (sec Sperry’s statement), amounting 
to $1,196.89, and the item “John Woodbridge’s acceptance for 
$1,000.00" should be adjudged upon in another court, these two 
sums, amounting to$2,196.S89, are therefore redeb-ted to cash acc., and 


there are In my hands at this date 7,173.86, as follows: 


I i cialis ae 
On Rend, 00 pe? 10060 ....ccceccencessccsessnbkemen Eee Oe 
7,175 36 


EVA LAWRENCE, 
As (suardian if IT ary ia Kingsbury, al Minor. 


Subscribed and sworn to before me, a notary public in — for Cook 
county, this the 25d day of Mareh, 1S74. ! 
[SEAL. | W. O. ROBINSON. | 
Notary Public | 
Approved in open court April 2d, 1874. | 
M. R. M. WALLACE, | 
Judge of the County fourt of (ook County, lilinor: | 


544 Sratre or Inuinors, | |. 
County of Cook, {°' 


[, Thomas W. Sennott, clerk of the probate court of Cook county 
and the keeper the records and files thereof in the State aforesaid, do 
hereby certify the annexed and foregoing to be a true and correct 
copy of guardian's account and report in the matter of the estate of 
Hlenry W. Kingsbury, a minor, approved in the county court of 
Cook county April 2d, 1874, as appears from the original on file 
and the records of said court in my office. 
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I further certify that I am by law the proper custodian of all the 
probate files and records of said county court prior to December 
od, 1877. 


In witness whereof I have hereunto set my hand and 


[sian.] affixed the seal of said probate court, at my office, In the 
city of Chicago, in) sald county, this 726th day 7) June, A. 
D). 1885 


THOMAS \V. SION N¢ TT. 
Clerk of the Probate Court. 


HAD STATE OF ILLINOIS, | 
County of Cook. } : 


In the County Court of Cook County. 


In the Matter of the Estate of Henry W. Kincspury, an Infant. 


‘To the Hlon. M. BR. M. Wallace, judge of said court: 

The petition of Isaac N. Arnold, of the city of Chicago, in said 
county, respectfully represents that Henry W. Kingsbury, late of 
Waterbury, in the State of Connecticut, died in the vear 1862, leav- 
ing at the time of his death large amounts of real estate In said 
county, and leaving a minor heir, to wit, a son, Henry W. Kings- 
bury, who has no legal guardian in this said State to attend to lis 
Interest and property 

The said Henry W. Kingsbury will be nine years of age on the 
seventeenth day of December, A. D. 1871, and the names of his 
friends and relation- are as follows, to wit, Eva Lawrence, his mother, 
and Albert G. Lawrenee, his stepfather, who are now residents of 
Chicago, & said minor’s residence is also at Chieago, in’ said 

state. 
O40 The said infant has real estate in said CoOunTLY which is 

subject to the dower right of lis mother, Mrs. Eva Lawrence, 
and also the dower right of his grandmother, Jane C. Kingsbury, 
the value of which said interest cannot at pres nt be exactly estl- 
mated on account, first, of the deeree entered by thir supreme court 
of this State giving half of the property which was of the said de- 
ceased, Henry W. Kingsbury, to Simon B. Buckner, and also on ae- 
count of the late fire, which destroyed all the improvements on said 
property ; ana your petitioner believes that the value of the estate 
belonging to said infant in said county will not exceed three bun- 
dred thousand dollars | 


\ Our pr Litloner furthy r repress Hts that On or about the — day oft 
May, A.D. S71, M.C. Beckwith was appointed guardian of the 


; ‘ oll ; sa , | ; +} 
estite OL Salad brviaanit, \\ thy Liie Conse! 


’ 


Pas 1} , rm : 
amount ol LWOoO In lion (LOLIUTS : said 


qualify, 


it and on the petition of both his 
mother and stepfather, on the condi hy 


tion of his giving bond for the 
Beckwith afterwards refused to 


nd on the sixth day O} August, A. D. 1871, the order il})- 


pornting > ud Beckwith was revoked. 


Phat the papers Ih re vara to the 
were destroyed by the late conflagra 
1 your bon. court. 


appointment of said Beckwith 
tion among other papers on file 


Wherefore your petitioner, at the request of the 


7 
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mother and stepfather of said infant, comes and files this his appli- 
cation to be appointed guardian of the estate of said infant until he 
becomes of the age of fourteen years, or until another guardian be 
appointed. 


ISAAC N. ARNOLD. 


O47 We, Eva Lawrence and Albert G. Lawrence, mother and 
stepfather of Henry W. Kingsbury, an infant, respectfully 
join in the foregoing petition and hereby waive our rights to be so 
appointed. 
EVA LAWRENCE. 
A. G. LAWRENCE, 


Isaac N. Arnold, being duly sworn, deposes and says that the fore- 
going petition by him subseribed is true, to the best of his informa- 
tion and belief. 


ISAAC N, ARNOLD. 


Sworn to and subscribed before me this 21st of November, 1S71. 


JOHN G. GINDELE, CUE. 


Endorsed on back: Estate Henry W. Kingsbury, minor. Peti- 
tion of Isaae N. Arnold to be appointed guardian of the estate of 
said minor with the consent of parents. Filed November 21, 1871 
John G. Gindele, el’k. 


STATE OF ILLINOIS, } 
| ' . 8 
Cook County, j 


[ Seth I Hanchett, clerk of the probate court of Cook county, It) 
the State aforesaid, do hereby certify that the foregoing is a true and 
correct copy of a certain petition of Isaac N. Arnold praving lor his 

appointment as guardian of the estate of Henry W. Kingsbury, 
O45 a minor, which petition was filed in the county court of said 
Cook county on the Zlst day of November, A. D. 1871, all 
of which appears from the records and files of my office; and | 
furthe r certify that | “itt by law the custodian of all the probate 

records and liles of sald county court. 
In witness whereof have hereunto set my hand and 
[SEAL. | aflixed the seal of said probate court, at my office, in the 
city of Chicago, in said county, this eighteenth day of 

April, A. D. 1879. 
SETH F. HANCHETT, 
Clerk of the Probate Court. 

STATE OF ILLINOIS, | 
( ounty of Cook, } 


> SS; 


I, Joshua C. Knickerbocker, probate judge of Cook county and 
sole presiding judge of the probate court of Cook county, in the State 
of [llinois, do hereby certify that Seth Ff. Llanchett, lisc., whose 
name is subseribed to the foregoing certificate of attestation, now 
is and was at the time of signing and sealing the same the 
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clerk of the probate court of Cook county aforesaid and keeper 
of the records and seal thereof, duly elected and qualified to 
office, and that full faith and credit are and of right ought to be 
given to all his oflicial acts as such in all courts of record and else- 
where, and that his said attestation is in due form of law and by 
the proper officer. ; 

Given under my hand and seal, at Chicago, in said Cook 
549 = county, this eighteenth day of April, A. D. 1879. 

SEAL. | JOSHUA C. KNICKERBOCKER, 
Probate Judge of Cook County, Illinois. 


COMPLAINANTS lexuipir 45. 


STATE OF ILLINOIS, | 


_. 
* ote 


Cool: County, } 


Be it remembered that on the twenty-second day of November, 
A. D. 1871, the same being one of the days of the November term, 
IST71, of the county court of Cook county—present thereat Honor- 
able Martin R. M. Wallace, judge; Timothy M. Bradley, sheriff; 
Jobn G: Gindele, clerk—the following, among other, proceedings 
were by and before said court had and entered of record, to wit: 


In the Matter of the Guardianship of Henny W. KINGSBURY, il 
Minor. 


Grant of Guardiansh ip. 


This day came Isaac N. Arnold, of the county of Cook, in the 
State of Illinois, and presented and tiled is petition, duly verified, 
praying that he might beappointed guardian of the estate of Henry 
W. Kingsbury, a minor, aged eight vears on the sixteenth day of 
December, A. D. S71, and also presented and filed the written con- 

sent of Eva Lawrenee,the mother of said minor, and of A. G. 
Joo Lawrence, the stepfather of said minor. to the appointment 

of the said petitioner as such guardian; and it appearing 
to the eourt from said petition that sata minor 1s the son ot Ilenry 
W. Kingsbury, late of Waterbury, in the State of Connecticut, de- 
ceased : that sald minor has cil) interest in) the estate of his de- 
ceased father, the value of which interest does not probably exceed 
the sum of three hundred thousand dollars: that said minor has 
no legal guardian in this State to attend to his said estate. 

And, it further appearing to the court from satisfactory evidence 
that the said Isaae N. Arnold is a competent person to be entrusted 
with such euardianship 

Qn motion, it is ordered that the said Isaac N. Arnold be ap- 
pointed guardian of the estate of the said Henry W. Kingsbury, 
minor, upon filing his bond as such guardian in the penal sum of 
six hundred thousand dollars, payable and conditioned as the law 
directs, with ood and sufficient surety, to be approved by this 
court. Whereupon said Isaac N. Arnold produces his said bond, 
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duly executed, with George Schneider, Albert Tracy Lay, and A. 
G. Lawrence as his sureties; and, the court having examined and 
approved said sureties, it is further ordered that said bond be re- 
ceived and approved, and that letters of guardianship of the estate 
of said minor be issued to the said Isaac N. Arnold accordingly. 


\091 Srare or ILLINo!s, | 
Cook County, j 


se 


To the people of the State of Illinois to Isaac N. Arnold, of said 
county, Greeting : 

Whereas you were by the county court of said county, on the 
twenty-second day of November, A. D. 1571, appointed guardian of 
the estate of Henry W. Kingsbury, aged 9 years on the 16th day of 
December, A. D. 1871, minor, of said Cook county ; and whereas you 
have complied with the conditions of said appointment by civing 
bond, with two sureties, In the penal sum of six hundred thousand 
dollars, which bond has been approved by said court: 

Now, therefore, know ye to whom these presents shall come that 
the said Isaac N. Arnold is duly constituted guardian of the estate 
of said minor, and is authorized and required to have the care of his 
estate; to present to said court within three months from the date 
hereof a just and true inventory, under oath, of all the real and per- 
sonal estate belonging to said minor; to lease the real estate of said 
minor Upon such terms and for such time as such court shall by its 
orders direct; to render an account of his guardianship to said court 
for adjustment within one vear from the date hereof, and every year 
thereafter until discharged by order of said court; to put to interest 
the money of said minor upon security to be approved by said court, 
and also to do whatever else the law requires ol a guardian of the 

estate of minors. 
592 Witness John G. Gindele, clerk of said court, and the seal 
thereof, at the city of Chicago, in seid county, this twenty- 
Lt. S.J second day of November, A. D. 1871. 
JOHN G. GINDELE, Clerk. 


(Endorsed :) Filed November 22, A. D. 1871. John G. Gindel ; 
clerk. Recorded in Documentary Records, volume 7, page %. 


STATE OF ILLINOIS, | 


Cook County, j 0g 

I, Seth F. Hanchett, clerk of the probate court of Cook county, in 
the State afor said, do hereby certify that the foregoing is a true and 
correct copy of an order of the county court of said Cook county, 
made and entered of record In said court on the 22nd day of Novem- 
ber, A. D. 157], appointing Isaac N. Arnold guardian of the estate 
of Henry W. Kingsbury, a minor, and of the letters of guardianship 
issued in pursuance of said order, all of which appears from the records 
and files of my office; and I further certify that Iam by law the 
custodian of all the probate records and files of said county court. 
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In witness whereof I have hereunto set my hand and 

[sean.] affixed the seal of said probate court, at my office, in the 

city of Chicago, in said county, this eighteenth day of 

April, A. D. 187%). 
SETH F. HANCHETT, 

Clerk: of the Probate Court. 


» ¢> Y ee in en ' 7 . 
553 STATE OF ILLINOTs, | 
, ” ’ 7 
County Ol Cook, j 


gS. 


I, Joshua C. Knickerbocker, probate judge of Cook county and 
sole presiding judge of the probate court. of Cook county, in the 
State of Illinois, do hereby certify that Seth F. Hanchett, [sq., 
whose name is subscribed to the foregoing certificate of attestation, 
now is and was at the time of signing and sealing the same the clerk 
of the probate court of Cook county aforesaid and keeper of the 
records and seal thereof, duly elected and qualified to office, and 
that full faith and credit are and of right ought to be given to all 
his oflicial acts as such in all courts of reeord and elsewhere, and 
that his said attestation is in due form of law and by the proper 
ofhicer. 

Given under my hand and seal, at Chicago, in said Cook county, 
this eighteenth day of April, A. D. 1879. 

[SEAL. | JOSHUA C. KNICKERBOCKER, 
Probate Judge of Cook County, [llinois. 


554 COMPLAINANTS Exutpit 44. 


STATE OF ILLINOIS, |. 
Chol: County, j we 


In the County Court of Cook Co. 


To the Hon. M. R. M. Wallace, judge of the Cook county court: 


And now comes Isaae N. Arnold, guardian of the estate of Henrv 
W. Kingsbury, and presents and files in this court his account, and 
he states that the account hereto attached isa just and true account 
of all the moneys that he has received from said estate, and also il 
just and full account of the moneys he has expended for the said 
Henry W. Kingsbury. : 

And * Isaac N. Arnold, guardian, further report that. bv refer- 
ence to the inventory of property belonging to said Henry W. 
Kingsbury and the supplement thereto filed in this court by me, it 
appears that the said estate is charged with certain incumbrances 
by way of mortgage and with certain dower interest, as bv reference 
tosaid inventory and supplemental inventory will more fully appear. 

| further report that | have notas yet paid any interest upon said 
mortgages, nor have I paid anything upon said dower interests since 
the management of sald estate was placed in my hands. 1 further 
report that | have colleeted the renws, as appears by the detailed re- 


.- Sn 


ANSON SPERRY RET AT. 957 


port of the prices and parcels of real estate known as the 
555 Spencer Mortgage tract and described as follows, to wit: The 
premises described as follows, to wit, situate in the city of 
Chicago, county of Cook and State of Illinois, to wit: Commencing 
on the north side of Kinzie street at the centre of the north branch 
of the Chicago river, running thence north along the centre of said 
north branch to a point one hundred and fifty (150) feet distant from 
the place of beginning; thence east to the centre of Payton street 
(sometimes called East Water); thence along the centre of Payton 
street to the north side of Kinzie street ; thence west along the north 
line of Kinzie street to the centre of said north branch to the place 
of beginning; that the same is in litigation between Mary Kk. 
Buckner and Henry W. Kingsbury. I have claimed the whole 
tract for said Kingsbury and have collected the rents thereof, and 
the whole amount of such rents enter into and constitute a part-of 
the aggregate collections reported by me. If the court should de- 
cide that one-half of said property belongs to said Mary Kk. Buck- 
ner she would, I suppose, be entitled to one-half the rents thereof. 
| further report that in November last, at the instance of Hon. 
Corydon Beckwith and the immediate family of the said Henry W. 
Kingsbury, | was appointed guardian ad litem for the said Henry 
W. Kingsbury in the cases pending in the cireuit court of Cook 
county, in which his estate was interested, and that as such have 
acted up to the present time; that under a petition an order was 
entered by the circuit court by which the compensation of said 
guardian ad litem was fixed at two thousand ($2,000) dollars 
o06 up to that time, as by reference to a certified copy of said 
order hereto attached and marked Exlubit “A” will more 
fully appear. 

And I further report that in the account hereinbefore referred to 
I have charged a commission of three per cent. on the money actu- 
ally collected, and also chara d LO thie estate and eredited myself 
with the cash actually expended and paid, as will more fully ap- 
pear by reference to such account; that the sum of 82,000 allowed 
by the circuit court for s« rvices as euardian ad litem was for Sf rvices 
rendered in the cases pending in said cireuit court involving the 
division of the estate and the Spencer mortgage property, and were 
of great importance and responsibility. 

I have devoted nearly all my time to the business of the estate of 
the said Henry W. Kingsbury since my appointment as guardian 
in November last to the neglect of my own business and that of my 
clients; that said estate yielded no compensation in the way of com- 
missions until March last, and since that time very little on account 
of the destruction of the buildings and injurv to the wharves of 
sald estate by the great fire, yet | have deemed it niy duty to devote 
my time to such estate without regard Lo compe nsation, & I have 
done so. I now state pe nerally the services i have rendered in col- 
lecting and defending ‘the claims of the estate, and ask this court for 


such compensation the ‘refor as shall be deeméd just and reasonable. 
When I was appointed guardian the estate was in the 
557 hands of a receiver of the circuit court, whose fees and com- 
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missions and expenses were very much larger than those al- 
lowed by law for similar services by the guardian. 

In December I had several consultations with Judge Williams 
and Receiver \. Or a brid; ve in relation to the transfer of the prop- 
aay Pus me as ¢ ard: 

bout cue r 4th, 1871. [ served notice upon Receiver Wood- 
heen not to spend any more money without an order of court and 
asking from him an inventory of property in his hands. 
1 lary, 2, 1 had soandl interviews with Judge Williams 
and Mr. Woodbridge LT) regard Lo payment by Mr. Woodbridge for 


the maintenance and support of the ward, which he had not made 


On Sist January, 1872, I drew up a full petition asking for a va- 
cation of the order appointing a receiver ba asking for an order 
directing the receiver to turn the property over to me as guardian, 
served notices on the various parties in interest, filed petition, 
argued the motion, and it was granted. See order, a copy of which 
Is attached to the supplemye ntal Inventory. 

In February I spent several days in examining the property, as- 
certaining the condition of leases, seeing the tenants, «ce. 

Large claims were made by Mess. Goudy and Chandler for moneys 
in the hands of the receiver collected from insurance policies and 
otherwise; and to defend the estate against such claims it became 
necessary to correspond with former agents, Mr. La Trobe, of Balti- 

‘| Burnside, of New York, and others, to investigate 

\95 the accounts for several years past, to Investigate the mort- 

gages upon the estate, by whom made, and what had become 

of the honey. |! made these investigations, attended to taking depo- 

sitions of La Trobe and Burnside, and attended and cross-examined 

witnesses several day = before the master, to whom it was referred to 
state the accounts. 

In February last the solicitors of Mrs. Buckner gave notice for : 
motion in the cireuit court for an order on Woodbridge, the receiver, 
to turn over moneys in his hands to Mr. Buckner. I resisted this 
ly) plici ALION, pore paar d attidavits for the purpose, conferred with Beek- 
with, hk: ahis, A OULICTS ; appeared by fore Judge Williams. After argu- 
ment hearing ot motion was postponed and afterwards argued at 
length. Some time last year an ordinance was passed by the com- 
moh coune | Ol this v ity proposing to authorize the horse railway of 
the north division to run their cars across Clark-street bridge, so as 
to connect with the Randolph-street cars, and the railway company 
were, as | was informed and believed, intending to make such con- 
nection. DB ‘ ving the laying down and operating such a track 
would materially lessen the value of the property of the said Henry 
\. zie ents I took steps to prevent the same, investigated the 
question, prepared in part a bill for an injunction, and after several 
conferences with Mr. Hoyne, who represented “the Sherman House” 
property, the bill was filed by him and the injunction granted. 

larly in the winter I deemed it important for the interests of the 

estate that the buildings destroyed by the fire should be re- 
oo built and that the mortgages upon the estate, some of which 


> 
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were soon to become due, should be consolidated. ‘To aececom- 
plish this end it would be necessary to borrow from the estate be- 
tween $150,000 and $200,000. With this view | entered into nego- 
tiations with the Liverpool and London and Globe Insurances Com- 
panies, with General Burnside (who represented several capitalists 
In Rhode Island), with the agent of the Connecticut Mutual. with 
Mess. Gallup and Peabody, and other parties to borrow this money, 
and finally | coneluded an arrangement through Mess. Ogden, Seud- 
der & Co. for $175,000 in gold, subject to the approval of this: hon- 
orable court. 

| have had abstracts perfected and submitted to counsel for their 
approval. I have removed some abstracts,and I believe have made 
the title satisfactory. | have obtained valuations of property and 
have agreed upon the basis of a settlement with Mrs. Kingsbury for 
her dower rights, so that at this time the loan is ready to be con- 
summated. 

| have spent several weeks in cont rring with Various architects 
and other persons in regard to the most judicious mode of building 
upon the property of said Henry W. Kingsbury, having peculiar 
reference to econolmny and the best returns in rents 

After obtaining various su got stions and plans plac d the matter 
in the hands of EF. Burling & Co., architects, with whom I have had 
numerous consultations, and they have prepared plans and specifi- 

cations, and the work is now ready for the contract 
560 Without going further into detail, I have spent most of my 
time since November last in the business of the estate, and, 

while | belie ve that One thous ind (] yilars would by iit Inadequ iLe 
compensation for my services, | submit the foregoing statement and 
ask the court to allow such sum as shall under the circumstances 
seem just and proper. 

| also submit herewith the list of leases made by me as guardian, 
marked exhibit s — and hereto att iched 

All of which is respectfully submitted 

ISAAC N. ARNOLD, 
(ruardian of the Estate of Henry W. Ningsbury 


oO] lsaac N. Arnold, Crudi Lia b, AC. bl Ae ith thas IL late of ll ary 
W. Nings! Mino 
The guardian charges himself as follows, to wit: 


1S\7” 


Pl 6 dds 
March 1. Torentof Mears, Bates & Co....... 570 OO 
- = " I 16S 75 
s 7 Diez & Co a ae (5 67 
” . ¥ I I ii a 120 OO 
* . _ Hamilton and Thompson- 51 18 
‘ t Geo. Keller . RE tl GOS 
Ms 11. . Joel Ballard ices 75 OO 
: 1) : A. > lolinso ee 4 7 
wee ' Chicago Ready Iloofing 


('o = OOO @Oeeeee © @Oaeoeaee 5S yd 


WARE 


1572. 
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March 25. Torentof Dickinson, Leach & Co. -- 


’ 
+s si ) 


‘sé 7 
+) 
aw: 

ss +. 

‘ ‘> 
° : 
t) 


** 


*s 


$s 


COD cccnntrcinneds 
ewer. & Co. .cuccnssaun 
Hamilton and Thompson - 
SG CA. cnoncnens see 


Joel Bullard sane esee enad 
Mears, Bates & Co...---- 
Om 
is ie 


Dickinson, Leach & Co._- 
ee 
Michael Dunlap ....---- 
1), Gioodwillie nena wan sane 
Dietz & Co. - 


Cw, 


VS. 


1) wey ene Steen 
Hamilton and Thompson - 
“ John Fitzgibbons... --- 
2 sg we O.S. Richardson & Co. . 
May 4. TorentofJ. Genochio...--- 
ob2 r b>. Dickerson, Leach «& 
i a 
May S. Eo cent of Glee, Se anecoeueun 
Amount brought forward ....--...--. 
S72. 
May 6. Torentof Joel Bullard .....~....- 
" ‘ Chieago Re-dy Roofing 


*% ] 
sé 
7 
+?) 
sé 
sé | 
ow 
-) 


“eee -— 


Feeney WN Burkhardt — 
Cronkhite and Herron 
Mears. Bates & Co 


PO EU. wcncunncuns 
a I 
I i 
eee EM. eines 


Hamilton and Thompson - 
Dickinson, Leach & Co... 
Chicago, Ready  Roof'g 


] eee 


Joe] JQ)! 
Feenev & Burkhardt... - 
O.S. Richardson & Co. -- 
in I icici 


74 60 
IGS 7o 
D1 18 
66 To 
Jo OO 
DoO4 40 
116 67 
oo oz 
LOS OO 
1] OS 
7) OO 
116 67 
OH OF 
LOS To 
91 1S 
2 OO 
4 OO 
ip 16 
LOS OO 
tl OS 
L687 91 
4.687 1 
7) OO 
av ld 
74 60 
6 25 
28 19 
L100 OO 
V4 60 
yl 66 
0S 7] 
—50 OO 
116 67 
is Oo 
>] LS 
LOS OO 
29 Of 
Jo OW 
145 S2 
lot 66 
16 16 
— 2275 Yo 
$6,963 86 
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Do 


Said guardian claims credit for the following disburse- 


1872. Vou her 
Feb'y By paid La Probe, of Baltin for copy of 
Spencer trust deed - — 5 OO 
By paid for certitied copy confirm- 
ing report. _. > Fe ”? OO 
Muar z Vv paid MM rs l, iwrence f rT ed intl ana supe- 
portef ward, allowed by urt, for February No y) OO 
By paid for stamps, lease of Ham and Harris. No. 4 > OO 
1. By paid for blank books for s and records. No. 5 oO 
» By paid for blank leases No. 6 1 oo 
- check book and rev. st’p ae b iM) 
s. 4 notary fees, rebat taxes No. & «a 
y . clerk's fees of eH court for certified 
copy of order confirming report of comm(’r 
as to partition No. 9 5 5O 


April 


for H. W. K 


25. Mrs. Eva Lawrence No. 10 7) OO 
ty ' recording invent No 1] ll &5 


For fees of 


By paid clerk cir. court for certified copy 


order of allowance to ward for pr ite ct No. ee 5» oO} 
3. By pd Mrs. Lawrence for supp and educa- 
tion of ward for Marc! — 5 “OO 
10 by pd E. S. Isham, leval services No. 14 oy) OO 
7 oe J. F. Rumsey for: pVving No. 15 SO 
os express charges on abstract sent No. 16 vat 
May ] Geo. J. Waterman rvi No. 17 no oo 
. onmuness 1.083 60 
4 
Amount brought forward __- : 1.083 60 
S72 
May 2. By paid Mrs. Lawrence for support of ward 
education, &c., for April (with the 825 
above makes S300 1s 275 00 
Ly paid Mrs. Lawret ti t&X ¢ ica 
tion forthe mont f Ma le 
counts court 14 ih) Ow) 


By paid J. M. W. Jones for letter-press « py 


book and stand 20 2i So 
14. By paid O. B. Gree lredging river at 
‘Dewey's dock.~_~-- 21 +6387 Tz 
By paid Gen'l A. G. Lawre: for bill of ex- 
penditures and disbursements incurred by 
nim relative to the estat: 22 los 
18. By paid E. 5S. Isham f sbursements 
going to Hartford, ¢ taking depositions 
In the Spen rtorac ise 23 17S Be 
20. By paid Shertall and Hoard for continuation 
of abstract of real estate ipon W rh le) TAKE 
loan ania 24 140 OO 
y +t By paid St LTH ps on l@ases 
Mears, Bates & Co 16) OO 
Dewey & Co ls 
Feeney and Burkhardt - £00 
A. B. Johnson x 
— > 14 «H) 
by paid fee of cir. court rk for py of dep- 
osition for uss by at r La Trobe’s 
dey me il Pt) 1 SO 
Jun 3. By paid Mrs. Lawrence for education & sup- 
port of ward, month of Jur ; 27 00 00 
ee ee OS? V6 
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June 3 


Which 


order of 


as such ¢ 


account 
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Amount brought forward 


— ew ee 


sy paid Mrs. Lawrence for Patty Brown, as 
per order of cir. court, renewed by county 
court See ic penance soe cs 
By paid Geo. J. Waterman, as attorney, in 
drawing ten leases, five being duplicates 
By paid Geo. J. Waterman, as attorney, for 
making Hecessary COPles ol TrLiA p= ; - 
Ry pric Siatiic for eush expended for paper 
1b I ete abstract of 
all orders, proceedings, and decrees had in 
the circuit court and necessary to submit to 
attornevs eCxXamining abstract for loan, five 


davs’ time, 100 foltos 


} 


mid same for making comp 


a 


Station r\ and posta 
To amount of money parted under 
court lian ad liten 


the order of 


cir mas orth 


To amount retained, 5 per cent mn BO 
Moneys re ‘d 
Potal expenditure 
San Py > ‘ . . . ‘ 
obob Recapitulation. 
Total amount money received iadiad 
Total amount money expend d 
é , 
) Balance in mv hand 
From which deduct the sum of seven hundred & nin ty- 
nine cents, this day allowed by this court tor services her nl 
forth 


is the sum or balance now in 


this eourt. 


Approved in open court June 11th, 1872. 


3,165 86 


125 OO 
th th 


20 OW) 
5 OO 


wy OW 
t; 7 o) 


7 (nM) OO 


“1s 


I 


- sf) ¢} 
» 


my hands subject to the 


M. R. M. WALLACE, 
Judge of the County Court of Cook County, Illinois. 


STATE OF ILLINOIS, ) 
» NN 
Cook County, j 


uardian is a true statement thereof: 


of the monies which | have expended 


ISAAC N 


Isaac N. Arnold, guardian of the estate of Henry W. Kingsbury, 
a minor, being duly sworn, says the foregoing report of his doings 
that the account ren- 
dered contains a full and complete statement of all moneys by him 
received and disbursed, and said account contains a just and true 


of Henry W. 


Kingsbury, a minor, for whom I am guardian, and also all claims 
which I have against said minor. 


. ARNOLD. 


Sworn to and subseribed before me this Oth of June, 1872. 


GEO. W. WHEELER, 


CVk pro tem. 
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569 Exuipit “A,” 


Hexry W. Kixasnury, by His Next Friend, &c., 
vs. Bill. 


Amwrrose E. BurnsIpe et al. 
and 


Mary K. Buckner et al. 
Ne. »Cross-Bill. 
Henry W. KInGspury 


This day came Isaae N. Arnold, guardian ad litem for Henry W. 
Kingsbury, appointed by this court, and filed his petition, notice 
of the filing of which had been duly served upon the proper par- 
ties, praving for an order directing compensation to be made for 
services rendered by him as such guardian ad litem, setting forth 
such services; and the court, being fully advised in the premises, 
does hereby order and direct that the sum of $2,000.00 be paid to 
said A rnold for his services as such guardian ad lite Hi, the same. to 
be paid out of the income of the estate of said Henry W. Kings- 
bury. 


570 STATE OF ILLINOIS, | 
(nok County, } 


oe 


|, Norman T.Gassette, clerk of the cireuit court of Cook county, in 
the State aforesaid, do hereby Ce ruily the above and foregoing to be ul 
true, perfect, and complete COPY of ‘itl order made and entered ol 
record’on the Sth of April, A. D. 1872, in a certain cause pending in 
said court, on the chancery side thereof, between Henry W. Kings- 
bury, complainant, and Ambrose k. Burnside et al., defendants to 
the bill, and Mary Kk. Buckner et a/., complainants, and Henry W. 
Kingsbury et al., defendants to the cross-bill. 
In witness whereof | have hereunto set my hand and 
[r. s.] affixed the seal of said court, at Chicago, in said county, this 
Sth day of April, A. D. 1872. 
NORMAN 'T. GASSETTE, Cler/ 


[Stamp. | 
571 Exuipit “ B.” 


Li: / ot De (I N¢ 


Teeney and Burkhardt, 100 ft. dock property, at an annual rental 
of Ss] TOU. 
Dewey and Co., dock property, at an annual rental of $6,105. 
Mears, Bates and Co., dock property, at an annual rental of 86.500. 
A. b. Johnson, dock property, for three years: 
Ist vear, 83.000, 
2nd do. S35.250. 


> do. S3.500. 


| 
i 
4 
| 
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O. 8S. Richardson & Co., dock property, for three years, at an an- 
nual rental of $1,856. 
Endorsed on back: Estate of Henry W. Kingsbury, a minor. 


Isaac N. Arnold, guardian—account. Report of guardianship. 
Filed June 10. 1872. Geo. W. Wheeler, cl’k pro tem. 


! 
~] 
IN 


STATE OF ILLINOIS, | | 
Cook County, & 


e it remem bered that on the eleventh day of June, A. [). 1872, 
the same being one of the days of the June term, 1872, of the county 
courtof Cook county—present thereat Honorable Martin R. M. Wal- 
lace, judge; Timothy M. Bradley, sheriff; George W. Wheeler, clerk 
pro tem —the following, among other, proceedings were by and _ be- 
fore said court had and entered of reeord, to wit: : 


In the Matter of the Estate of Henry W. Kincspury, a Minor. 


Now comes Isaac N. Arnold, guardian of Henry W. Kingsbury, 
minor, and presents to the court his account as guardian with his 
said ward, showing receipts amounting to $6,953.86 and disburse- 
ments amounting to $6,477.56, which account is examined and ap- 
proved by the court, and it is ordered that it be recorded. 


~~ cy 


573 STATE OF ILLINOTS, } 
Cook County, j 


ia. 


I, Seth f°. Hanchett, clerk of the probate court of Cook county, in 
the State aforesaid, do hereby certify that the foregoing is a true and 
correet COpy of the account and report of Isaac N. Arnold as guardian 
of the estate of Henry W. Kingsbury, a minor, together with the 
order of the county court of said Cook county approving said ac- 
count, made and entered of record on the 11th day of June, A. D. 
1872; all of which appears from the records and files of my office ; 
and I further certify that i am by law the custodian of all the pro- 
bate records and files of said county court. 

In witness whereof I have hereunto set my hand and 
[sear.] affixed the seal of said probate court, at my office, in the 
city of Chicago, in said county, this eighteenth day of April, 
A. D. 1879. 
SETH F. HANCHETT, 
Clerk of the Probate Court. 


STATE OF ILLINOIS, | 
' : , » SS 
( ounty of ¢ ook. j 


[, Joshua C. Knickerbocker, probate judge of Cook county and 
sole presiding judge of the probate court of Cook county, in the 
State of [linois, do hereby certify that Seth F. Hanehett, Esq. whose 
name is subscribed to the foregoing certificate of attestation, now 
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is and was at the time of signing and sealing the same 
D7: the clerk of the probate court of Cook county aforesaid and 
keeper of the records and seal thereof, duly elected and 
qualified to office, and that full faith and credit are and of right 
ought to be given to all his official acts as such in all courts of record 
and elsewhere, and that his said attestation is in due form of law 
and by the proper officer. 
Given under my hand and seal, at Chicago, in said Cook 
[SEAL. | county, this eight enth day of April, A. D. 1879 
JOSHUA C. KNICKERBOCKER, 
Prohat Judge of Cook County, Illinois. 


(Endorsed :) Filed April 7, 1884. Jacob Gross, cl’k 


-— — 


O40 COMPLAINANTS Exntipit 45 


Cuicaaco, July 2d, 1872. 

To the Hon. M. R. M. Wallace, judg 

Dear Str: In November last I was appointed guardian of the 

estate of Henry W. Kingsbury,a minor. I havethisday submitted 

to the court afull report and account of my actions and doings 

under said appointment. I herewith tender my resignation as such 
guardian and request its acceptance bD\ the court 

I am, with respect, your ob't serv't, 


ISAAC N. ARNOLD. 


e of Cook county court 


Endorsed on back: Estate of Henry W. Kingsbury, minor. 
Resignation of Isaac N. Arnold, guardian. Filed July Sth, 1872. 


Geo. W. Wheeler, el’k pro tem 


od . 


O76 STATE OF ILLINOIS, | 
( ook County, j 


Be it remembered that on the fifth day of July, A. D. 1872,.the 
same being one of the d Vs of the July term, 1872, of the county 
court of Cook county—present thereat Honorable Martin R. M. 
Wallace, judge; Timothy M. Bradley, sheriff; George W. Wheeler, 
clerk pro tem.—the following, among other, proceedings were by and 
before said court had and entered of record, to wit: 

In the Matter of the Guardianship of Henry W. Kinespury, a 
Minor 

Now comes Isaac N. Arnold, guardian of the estate of said minor, 
and presents to the court his re sS1wrhnation of his office as such fruar- 
dian: and it appearing to the court that due notice of said resig- 
ation has been published to the sureties of said guardian, as re- 
quired by the statutes, and that said guardian has no money or 
property belonging to said ward in lis hands or possession, but that 
said ward is indebted to said guardian, it is ordered that the resig- 
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In the Matter of the Esta 
To the Hon. M. R. M. Wall 
The undersigned, guard! 


UNITED 


aominor, most re specially I ports Lnat he 


~ 
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nation of the sald Isaac N. Arnold pe, and the same 1s hereby ac- 
cepted, and that he be, and is hereby, discharged from all further 
liability or responsibility as sueh guardian and from his said office 
as guard f the estate of said Henry W. Kingsbury, minor. 
did STA Fr ILELINOTS, | 
' ji } . 
|. Seth F. Hanchett, clerk of the probate eourt of Cook county, in 
i : . 
the State aforesaid, do hereby certify that the foregoing 1s a true 
and correct copy of the resignation of Isaae N. Arnold as guardian of 
the estat tf THlenr WoW losbur L minor, tovether with the order 
of t unty court of said Cook county accepting said resignation, 
made and entered re rd oon the oth dav of. uly, A. ) 1872, 
al f which apr ; from e records and files of mv ofthce;: 
ind I further cert at lam by law the custodian of all the pro- 
bate records and files of sald county court 
[n witness whereof [ have hereunto set my hand and 
sEAL.] affixed the seal of said probate court, at mv office, in the 
eity of Chicago said county, this eighteenth dav of 
April, A. D. 1879 
SETH F. HANCHETT, 
Clerk of the Probate Court 
| , 
we Ee ig i] i i ~ } | 
Cor jor ¢ j 
[. Joshua <nickerboeker, probate judge of Cook county and 
S presiding judge of the probate court of Cook county, in the 
State of [] 3s, do hereb rtity that Seth I. Hanchett, Esq., whose 
nal $s subse ect he foregoing certificate of attestation, 
TY hs vis and sat the ti f signing and sealing the same 
g g 
rk of the proba ourt of Cook county aforesaid and 
keeper ords and seal thereof, duly elected and qualified 
O that full faith and eredit are and of right ought to be 
viven to his off icts as such in all courts of reeord and else- 
where, and that 3 sald attestation is in due form of law and by 
the proper officer 
(Giaiven under my hand and seal, at Chieago, in said Cook 
‘ uunty. t eighteenth dav of April, A. D. 1879 
JOSHUA Co. KNICKERBOCKER, 
Probhat Jud Ji ‘} (ook (oi nly. [linois 
ve. STATE ¢ [LLINors. } 
¢ f / | 
In i (ounty © Irt of (‘ook County. 


in of the estate of Henry W. Kingsbury, 
has during the month of 
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C- July, 1872, collected the rents due the estate and paid the taxes and 
er other expenses acerued, as is fully set forth in the account hereto 
e annexed and made part of this report; all of which is most respect- 


fully submitted. 
ISAAC N. ARNOLD, 
Guardian of the hstat of Henry i” Kingsbury, Minor 


@ 
n Account 
2 
f Isaac N. Arnold, guardian, in account with the estate of Henry W. 
; Kingsbury, minor, Ke. 
The cuardian charges himself us follows : 
To balance on last account. --- eine aha Ve ele S486 50 
“ eash ree’d of John Woodbridge, the late receiver 325 7S 
Rent of Geo. Keller (for May ea i sditienly <eliaibiciid natin aids sols Il GS 
“ Mears, Bates & Co., June - sit tae il 41 67 
Rent of Dewey & Co., June SR Se Paes eae 5OS 72 
O50 “« © Richardson & Co., July ener sales ica Uli Lot 66 
“ * Tenny & Burkhardt, June... --. a 145 82 
Rent of A. B. Johnson, June —---- aie i 250 00 
™ ' David CGoodwillie, seis te Gibbens ite 116 7 
ws - Bullard (Joel). ns ? ne Meeps, Wa rex (M) 
. wie i~ «> ® - i 66 65 
> 7 * Dickinson, Leach & Co  ceniiinieiiah tii ier als Meanie 1OS OO 
“  “ Mrs. Fitzgibbons. , stat aaah inlaid a 2S OO 
“  “ Cronkhite, June i 74 60 
- > Ge ee Bt CM. nnn one cceieawnsens 29 ld 
- 2 re sa la iain eae 16 16 
George Keller.--- ---. poe FORE eT 11 6S 
>OLO 76 
The guardian credits himself as follows 
by paid E.S. Isham, fees for services as attorney ae ga OW 
- Se ee CE DOOR 2.0. cpt cena | a0 
we 7 cash on ae. for itv taxes for year a 2.924 38 
7 (Creorge q Waterman, attorney fees In reltung 
peeee et Games (9010.62) nine caccnunncmmew 25 OO 
“« “Geo. |. Waterman, rent for use of oflice room 
* ee - 70 OO 
. « — commission on 325.78. collected from Jno. Wood. 
bridge, me speniver, @ GS cuccuseedeens : 1 54 
Commission on 2,156.50 rents collected since last 
report. i i as sai tae iliee ae gto See eee 64 70 


Add com’r ov 41.60. collected of Geo. Keller... ---- 
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581 Recapitulation. 


Debits 
Balance on hand at date of last report....—..--------- 486 50 
Colleeted of W oodbridge. S 2O Oe OOS OOO OOH OOO OBAHOE doe io 


iii epcietiee «secs wuishes eee ana 2.1o6 SO 


2.969 O08 


July 4 (‘olleeted of Geo. ith — eee ) 41 655 


$3,010 74 


+> = <é) 
bv monevs paid out lc ail ln ae eee ; d.140 OO 
commissions as 


$35,258 12 
ETON San neon he POEM Lae Me Ne MN MARL ee ir nee ; = 


Balance due euardian 
S240 38 


STaTeE OF ILLINOIS, | 


(nok (aunty. } 


[, Isaac N. Arnold, do solemnly swear that the account that | 
have this day rendered contains a just and true account of the 
moneys which I have expended for Hlenry W. Kingsbury, a minor, 
for whom I am guardian, and also all claims which I have against 
said minors 


ISAAC N. ARNOLD. 


Sworl to and subseribed before me this 2nd of July, A. D. 1872. 
GEO. W. WHEELER, 
Clerk pro tem. 
IS2 Approved in open court July 2d, 1872. 
M. R. M. WALLACE, 
Judge of the ¢ ounty Court of Cook County, Illinois 


f oily ravi (00k. } 


[. Thomas W. Sennott, clerk of the probate court of Cook county 
and the keeper of the records and files thereof in the State aforesaid. 
do hereby certify the annexed and foregoing to be a true and correct 
copy of the guardian's report in the matter of the estate of Henry 
W. Kingsbury, a minor, approved in the county court of Cook 
county July 2nd, 1872, as appears from the original on file and the 


- 


— 
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records of said court in my office. I further certify that lam by 

law the proper custodian of all the probate files and records of said 
court prior to Dec. 3rd, 1877. 

In witness whereof I have hereunto set my hand and 

[seat.] affixed the seal of said probate court, at my office, in the 

city of Chicago, in said county, this 17th day of June, A. D. 


1SS5. 
THOMAS W. SENNOTT. 
Clerk of the Probate Court. 
583 Comp.’ts’ Ex. 4S. 


This indenture, made this tenth day of July, in the year of our 
Lord one thousand eight hundred and seventy-two, between Anson 
Sperry, of Marengo, in the county of McHenry and State of Illinois, 
guardian of the estate of Henry W. Kingsbury, a minor; Eva Law- 
rence, formerly Eva Kingsbury, mother of said minor and widow of 
Henry W. Kingsbury, father of said minor, now deceased, and Albert 
G. Lawrence, her husband, all of the city of Chicago, in the county 
of Cook, State of Illinois, and Jane Kingsbury, grandmother of said 
minor, of Old Lyme, in the State of Connecticut, party of the first. 
part, and the United States Mortgage Company, a corporation cre- 
ated and existing by and under an act of the Legislature of the State 
of New York, party of the second part. 

Whereas the said Anson Sperry, as guardian of the estate of said 
Henry W. Kingsbury,a minor, of the party of the first part, is justly 
indebted as such guardian unto the said party of the second part in 
the sum of one hundred and seventy-five thousand dollars, in gold 
coin of the United States of America, on an actual loan of money 
this day made by said party of the second part to the said Anson 
Sperry, guardian of said minor, as such guardian, in gold coin of 
the United States of America, at the city of Chicago, in conformity 

to and under and to be construed by the laws of the State of 
oS4 Illinois, secured to be paid by the certain bond or obligation 

of the said Anson Sperry, guardian of said minor, as such 
guardian, bearing even date herewith, in the penal sum of three hun- 
dred and fifty thousand dollars ($350,000), conditioned for the pay- 
ment unto the above-named party of the second part, its successors, 
legal representatives, or assigns, of the principal sum of one hundred 
and seventy-five thousand dollars, in gold coin of the United States, 
on the first day of May, in the year of our Lord one thousand eight 
hundred and elghty-two, with interest for the same, to be computed 
from the day of the date of said bond, at and after the rate of nine 
(9) per centum per annum, in like gold coin, payable half-yearly, to 
wit, on the first day of each of the months of November and May 
which will be in each year until the said principal sum shall be 
fully paid; which said interest paynients, until the said principal 
sum shall become due, are specified in and further secured by twenty 
(20) coupons given with said bond, each payable in gold coin of the 
United States, and the said payments, both of principal and inter- 
est, shall be made at such place in the city of Chicago, in the State 
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of Illinois, as the said United States Mortgage Company, its suc- 


| representatives, or assigns, may from timeto time in writ- 


Ing appoint and de fault of sue hy lp) pointment the nm, at the ollice 
of said The inited § States Mort tvage Company , ith the city of ( hice iO, 

in the State of Illinois, with the provisos the ‘reunder written, 
585 whereby as [it is] expressly agreed and fully understood that if 

a default be made in the payment of any of the interest on the 
principal sum above inentioned, payal Li le half-yearly As aforesaid, 
and any portion thereof shall remain due and unpaid for the space 
of thirty days after the sum [same] shall become due and payable ac- 
cording to the said condition of said bond, then and in that case the 
principal sun above mentioned, together with all hy of in- 


cessors, lega 


terest thereon, shall, at the option of the said The United States 


Mortgage { OlNpany, lis suc essors, lecal representatives, or assigns, 
pavabl and shall be collectible, without 
notice, immediately or at any time after any such default, anything 
he contrary notwithstanding, as by the 
said bond and the condition thereof and the provisos thereunder 
written, reference being thereto had, will more fully appear: 

Now, therefore, this indenture witnesseth: That the said party of 
the first part, for the better securing the payment of the said sum of 
money mentioned in the eondition of said bond In gold coin, with 


thereupon become due and 


lk Seid bond contained to | 


; 


interest thereon as aforesaid, also in gold coin, according to the. 
true intent and meaning thereof, and also for and in consideration of 
the sum of one dollar, to them in hand pr Lid by the said party of the 


the 


second part, the receipt rene is hereby acknowledged, have 
vranted, bargained, sold, aliened, remised, released, ‘conveyed, 

O56 and confirmed, and by these presents do grant, bargain, sell, 
eis. i mise, release, convey, and confirm, unto the sald party 


OF Lhe See had part, its SUCCeSSOPs and assigns, forever all the follow- 
i¢-described premises, situated, lving, and being in the city of 
hicago, in thi COUNLY of Cook and State of []linois, to wit: 

Phe north iOrTLyV-onhe and ary Ll .°,) feet of lot five (5) and 
all of lot six (6), in bloek thir five (55), in the original town of 


Also that piece and parcel of the east half (4) of the northwest 
quarter of section nine (4%), in township thirty-nine (39) north, 
ot range fourteen | 1-4) ast. of the third principal meridian, ineluded 
In the follow inar-cle scribed boundaries, towit: ¢ ommencing ata point 
Ol} thi (LOCK line ()T) the fst side of the north branch of the Chieago 
river one hundred and seve nty-« ight (17S) feet northwest of the 
of interseetion of the north side of Kinzie street with said dock 
be, FUNDINe thenee northwest along said dock line two hundred 
nd seventy-one and three-tenths (271 ro) feet: thence northeast 
along thie south boundary line of the piece recently assigned to \[rs. 
General Buckner to the west side of Kingsbury street: thence south- 
east along the west side of Kingsbury street two hundred and sixty- 
five and six-tenths (260 ;°, ) feet: thenee in a straight line south west- 
erly to the pla ce of bes cmning. 
Also all that portion and parcel of said east half (4) of the 
oS? —s northwest quarter (}) of section nine (9), in township thirty- 
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1 nine (39) north, of range fourteen (14) east, of the third prin- 
‘It cipal meridian, included in the following-described boundaries, to 
ce wit: Commencing at a point on the east line of said quarter section 
39; at the center of Indiana street ‘and running thence west along the 
al, center of Indiana street to the center of Kingsbury street: thence 
if southeasterly along the center of Kingsbury street to a point in the 

he center line of Illinois street ; ext nding thence east along the center 
d, of Illinois street to the east line of the said northwest quarter see- 
ce tion, and thenee north along the east line of said northwest quarter 
C- section to the place of beginning, together with all and singular the 
1e tenements, hereditaments, and appurtenances thereunto belonging 
ts or in anywise appertaining, and the reversion and reversions, re- 
CS mainder and remainders, rents, Issues, and profits thereof: also all 
S, the estate, right, title, interest, dower and right of dower, property, 
if possession, claim, and demand whatsoever, as well in law as In 
g equity, of the said party of the first part of, in, and to the same and 
v every part and parcel thereof, with the appurtenances; to have and 
Tr to hold the above granted, bargained, and deseribed premises, with 
the appurtenances, unto the said party of the second part, its succes- 

i sors, legal representatives, and assigns, forever: Provided always, 
rf and these presents are upon this « xpress condition, neverthe- 
i O58 less, that if the said party ol the first part, their successors, 
| heirs, executors, or administrators, shall and do well and 
f truly pay OF Cause to be pac unto the said party of the second part, 
\ its successors, legal representatives, or assigns, the said principal 
; sum of’ money mentioned in the condition of said bond and the in- 


terest thereon at the time and times respectively and in the manner 
mentioned in the condition of said bond aceording to the true 
Intent ana meaning thereof, and shall and do promptly an) faith- 
fully fulfill and perform all the covenants and agreements herein- 
t after mentioned, that then and from thenceforth these presents and 
the estate hereby granted shall cease, determine, and be utterly null 
and void, anything hereinbefore contained to the contrary notwith- 
standing. 

And the said Anson Sperry, (ruil lian Ol the estate of said llenry 
W. Kingsbury, a minor, as aforesaid, of the party ol the first part 
hereto. for himself as such guardian and his successors. does cove- 
hant, grant, and ayrree to and with thr said party of the second part, 
its successors, legal representatives, and assigns, that he will well 
and truly pay unto the said party ol the second part, its successors, 
legal repre sentatives, OF A@SSILDS, the said principal sum of money 
Irie ntioned in) the condition Of said bond and thie brite rest thi reon 
according to the said condition; and also that he will not at any 
time hereafter, until the said principal sum and the interest thereon 
shall be fully paid, suffer said premises or any portion thereof 
589 to be sold for any tax or assessment whatsoever, nor will he 
do nor permit to be done to, in, upon, or about said premises 
anything that may In anywise tend to impair the value thereof or 
to weaken, diminish, or impair the security intended to be effected 

under and by virtue of this instrument. 
And in the event that said party of the second part, its successors, 


hei 
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legal representatives, or assigns, shall expend any money either to 
save said premises or any part thereof from any sale for taxes or 
assessments, or to redeem the same from any suc hy sale, or to protect 
the title or possession of said premises, then all such moneys so ex- 
pended shall be a new and additional principal sum of money 
secured by this instrument, and shall be payable and may be eol- 
lected immediately or at any time thereafter, with interest thereon 
at the rate of nine (9) per centum per annum from the time of so 
paying the same 
And the said Anson Sperry, guardian of the estate of said Henry 
W. Kingsbury, a minor as aforesaid, of the party of the first part 
hereto, also covenants and agrees that the said party of the second 
part, atler three (33) years from this date, may, abany time and from 
to time time, in its diseretion, Upon due notice in writ nye given 
to said guardian or his successor, cause the said mortgaged p yremises 
to be appraised by three disinterested persons for ascertaining the 
value of said premises at the time of such appraisal; and if 
590 such value, according to such appraisal, shall be less than 
twice the amount then OW]lDE upon this mortgage, the said 
party ol the second part may mn every such case require the pay- 
ment of so much money of said mortgage debt as may be necessary 
to reduce the said debt to half the said value, and the sum so re- 
cpuire 7 ma become payable one month after such requirement, 
Lnd, fu ie the said Anson Sperry, guardian of the estate of 
said Ilenry W. Kingsbury, a minor as aforesaid, for himself and his 
successors, pe s covenant and agree that he and they shall and will, 
at all times hereafter until said prineipal sum of money and all ar- 
rearages of interest thereon shall be fully paid, keep all the build- 
lngs (outhouses excepted) now situate or that may hereafter be 
erected upon said premises fully insured against loss or dam: ive by 
fire in some good and responsible insurance company or companies 
satistactory to the said party of theseeond part, its successors, legal 
representatives, or assigns, or its or their authorized clot nt) in the 
fair insurable value of such building, and will legally and properly 
assign and deliver to the said party of the second part, 1ts succes: 
sors, oral representatives, or — se each, all, and every the policies 
of insurance therefor as soon as ind | whe hever suc h Insurance shi il] 
be effected, and will also oe Bat to the said party of the second part, 
iS successors, legal“representatives, OF assigns, OT its or their au- 
thorized aerent, all prem oF renewal cr rtificates received 
Oo] for the payment of the premium upon such policy or poli- 
cles of Insurance as soon as and whenever such certificates 
shall be issued, and in default of so doing the said party of the 
second part, lis SUCCESSOrs, le al representatives, or assigns, at its or 
their option, may effect such insurance in its or their name or names 
or otherwise, and the premium money paid therefore shall be a 
charge upon said premises and shall be seeured by this instrument 
in the same manner as the said sum of money above mentioned } 
secured, and such premium money shall be paid by said Anson 


Sperry, guardian of the estate of said Henry W. Kingsbury, a 


minor, as aforesaid, or his suecessors, to said party of the second 
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part, its successors, legal representatives, or assigns, on demand, and 
mav be collected at any and all times after the same shall have been 
paid, with interest thereon at the rate of nine (9) per centum per 
annum from the time the sume shall be advanced, and the said 
party of the second part, Its successors, legal representatives, Or 
assigns, shall hold each and all such policies of insurance so received 
by assignment or otherwise as collateral and additional se curity for 
the said principal sum ol} money ind interest, and shall have the 
right to collect and receive any and all money and sums of money 


. 


’ ’ 


that may at any time become collectible or receivable upon each, 
all, and every of such policies of insurance and apply the 
HO? Surmie, w hie hrecelv¢ d.in satistaction,so far as thre Siiriye will oo 
First. Of all money and sums of money which said party 
of the second part, its SUCCCSSOTS, f ral representatives, Or ASSIS, 
may “ut any time be fore the recelypy Oy] such MMsurance money CX- 
pend or pay, either to effect any insurance upon said premises as 
hereinbefore provided or to redeem said above-described premises 
or any part thereof from any sale or sales for taxes or assessments, 
or to save the same from sucl: sale or to protect the title or }OSSeS- 
sion of sald premises Or any part there of, or for any lux or Aassess- 
ment of this mortgage on the money Secured hereby, with interest 
On all money so advance d OF CX rele d nt the rate ol, nine (9} yy r 
centum per annum from the time of so paying or expending the 
Same Up LO the time ol the rece Lert O] such Insurance money, 
Second. In satisfaction and payment in gold coin of all of said 
principal money and accrued interest thereon that shall at the time 
of the receipt of such insurance money remain unpaid, whether due 
or not due: and 
Third. Rendering the overplus of the purechase-money, 1 any 
there be, unto the said Anson Sperr' : vwuardian of the estate of sald 
Henry W. Kingsbury, a minor, as aforesaid, or his successors or 
Oli reasonable re cy ue - 


And, further, that in case of partial or total loss by fire of 


assigns 
‘ © me, ? 


AOS sald mortgage premises s i Anson =) yeast euardian of the 

estate of said Henry W. k burv. a minor, as aforesaid, or 

his successors, will proceed immediately to mak and furnish com 

pol te proof of sald loss accordin r to thi re quire ments ol eatd pro Icy 
or policies, so that the same may be adjusted without di lay 

But nothing herein contained shall be construed as requiring said 


party ol the S¢ cond part, mS SUCCESSOTS, le val Peprest ntautives, or as- 


signs, to 1ncur anh ¢ Xpense Or maki nv ¢ tort to collect any money 


that may become due On ANY stl I ! ier - of Insurance brut lf itor 
they shall lect not to collect the same it or they shall make such 


‘ 
election within a reasonable time after such money shall become 
collectible, and on demand of said Anson Sperry, guardian of the 
estate of said Henry W. Kingsbury, a minor, as aforesaid, or his sue- 
cessors, shall thereupon forthwith, after making such election not to 


collect, reassign and deliver such policy or policies of insurance to 


~~ 


said Anson Sperry, guardian of the estate of said minor, as aforesaid, 
or lis SUCCeSSOTS of assigns 

And the said party ol the first part, for the consideration above 
deo 1 OE) 


ede 
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mentioned, do hereby expressly release and waive all right and 
benefit which they have in and to said premises or to which they 
may be entitled to under and by virtue of an act entitled “An aet to 
exempt homesteads from sale on execution,” approved Feb- 
HO ruary Lith, ISS1: also an act entitled “An act to amend an 
act to execmypl llomesteads from sale on execution,” approved 
February 17th, 1857,as well as any and all other acts of a like char- 
acter or for a similar purpose, 

All gold coin herein mentioned shall be of the weight, quality, 
ana fineness Ol the present standard of the l nited States. 

And it ts expressly understood and agreed by the said The United 
States Mortg Ty ompany that the said Anson Sp rry, euardian of 
the estate of Henry W. Kingsbury, a minor, as aforesaid, assumes no 
personal liability for the sum of money or Interest thereon secured 
by this mortgage, and is not in any way personally Nable or to be 
held personally Hable therefor or for any part of the Same. 

And It 1s CNP ssly understood by the sald United States Mort- 
gage Company that said Jane C. Kingsbury has only a dower estate 
in said premises, and that she unites in this mortgage without as- 
suming any personal responsibility and only to give the said United 
States Mortgage Company and its successors, legal representatives, 

sions 


and ass a priority over her dower, and, except as against sald 
The tL nited States Mortgage Company and its successors, legal rep- 
resentatives, and ASSIGNS, her dower estate in said premises Lo be 
by WUnILInY Lhiis mortgage In nowlse effected. 


“> In witness whereof the said party of the first part have 
ded ; ' ning : 

hereunto set their hands and seals, at Chicago aforesaid, 
ISEAL.| the day and year above written. 


ANSON SPERRY, 


(;uardian of the Estate of llenry i” Kingsbury 


Approved in open court August 6th, 1872. 


M. R. M. WALLACE, 


"ee — , : . , ope ; 
ridge (>i bhi County (ourt Ol Cook: (ounty. Lllinois. 


ALBERT G. LAWRENCE. [srat.] 
EVA LAWRENCE. [SEAL. 
JANE ©. KINGSBURY. [SEAL 


TOV STATE OF CONNECTICUT. 
: ' 88 
Ve Landon County. } 


|, James Griswold, of Old Lynn, a notary publie in and for the 
county of New London, in the State of Connecticut, do hereby certify 


that Jane ©. Kingsbury, who is personally known to me to be the 
same person Whose name is subseribed to the foregoing instrument, 
Lp yppeay before me t 


his day in person and acknowledged that she 
signed, sealed, and delivered the said instrument of writing as her 
free and voluntary act for the uses and purpose herein set forth, in- 


cluding the release and waiver of the right of homestead, and also 
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thereby relinquishing her dower in the lands and tenements in said 
instrument deseribed. 
[se AL.] Given under my hand and notarial seal this first day of 
August, A. D. 1572. 
JAMES GRISWOLD, 
Not ry Publi ic 


N7 STATE OF ILLINOIs, | 
(uly of f ‘hicaao. Cook f ounty. ; 


|, Emorv Washburn, Jr., a notary public in and for said city, in 
said county and State, do here by ct rtify that Albert (ry, Lawrence 
and Eva Lawrence, his wife, who are personally known to me to be 
the same persons whose names are subscribed to the foregoing in- 
strument in) writing, ay) pre ared by hore bie this di iV in) person ana iic- 
knowledged that they signed, sealed, and deliv red the said instru- 
ment i writing as their free and voluntary act for the uses and pur- 
poses therein set forth. 

And the said Eve Lawrence, wife of the said Albert G. Lawrence, 
having been examined by me separate and apart and out of the 
hearing of her husband, and the contents and meaning of the said 
instrument of writing having been by me fully made known and 
explained to her, and she also by me being fully informed of her 
rights under the homestead laws of this State, acknowledged thiat 
she had freely and voluntarily execul d the Salne and relinquished 
her dower to the lands and tenements herein mentioned and also 
her right, rights, and advantages under and by virtue of all laws of 
this State relating to the exemption of home steads without compul- 
son of her said husband, and th: it she doe Ss hot wish to retract the 


Site. 
AOS wal | Give rh uti di , e ." hand and notarial seal this 5th 
aie dav of August, A. D. 15882. 
EMORY WASHBURN, Jr.. 
Note ry Public 
509 STATE OF ILLINOTS, 


City of ¢ hiicago. (‘ook ( omnty, } aaa 


[, Emory Washburne, Jr., a notary publie in and for said city, in 
said county and State, do hereby certify that Anson Sperry, po sah 
ian of the estate of Henry W. Kingsbury, who is personally known 
to me to be the Sualhne pe rsol whose 1 mame is subseribed Lo the lorego- 
ing instrument in writing, ap peared before me this day in person 
and uc knowledged that he signed, sealed, and delive red — in writ- 
ing as his free and voluntary act, as the guardian of the estate of 
Henry W. Kingsbury, for the uses and purposes therein set forth, 
and therein [ that he | does not wish to retract the same 

Given under my hand and notarial seal this 5th day of August, 

A. D. 1872. 
(SEAL. | EMORY WASHBURN, Jr., 
Notary Public. 
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G00 Compep.L't’s Ex. 49. 


Know all men by these presents that I, wesweige Sperry, guardian 
of the estate of Henry W. Kingsbury, a minor, of Marengo, in the 
county of McHenry and State of Illinois, am held pts firmly bound 
as such guardian unto the United States Mortgage Company, a cor- 
p> ration created by an act of the L cislature of thé State of New 
York, in the sum of three hundred and fifty thousand dollars, gold 
coin of the United States of America, to be paid to the said corpora- 
tion, its successors, li rit representatives, or assigns ; for which puy- 
ment, well and truly to be made, I, as such guardian of said minor, 
do bind myself and my successors firmly by these presents. 

Sealed with my seal and dated, at Chicago, the 10th day of July, 
in the year of our Lord one thousand eight hundred and seventy- 
LWwo. 

The condition of the above obligation is such that if the above- 
hounden Anson Sperry, guardian of the estate of Henry W. Kings- 
bury, a minor, or his successors shall and do well and truly pay or 
cause to be paid unto the said corporation or to its suecce SSOrs, legal 
represent: ve s,or assigns the principal sum of one hundred and sev- 
enty- five thousand doll: ars In coli lcoinof the United States on the first 
day of May, in the year of our Lord one thousand eight hundred and 
elghty-two, with interest for the same, to be computed from the day of 

the date hereof, at the rate of nine (9) percentum per annum, in 
H01 like gold coin, which said interest shall be paid half-vearly,to 
wit,on the first dav of each ofthe monthsof November and May 
from and after the date hereof, which will be in each and every year 
until the said prineipal sum shall be fully paid, which said interest 


1 
; 


pavine hts, until the said principal Suln shall become due, ire speci- 
fied in and further secured by twenty (20) coupons given herewith, 
and the said payments, both of principal and interest, shall be made 
cal a place in the city of Colcago, in the State of Illinois, as the 
said The United States Mortgage Company, its successors, legal rep- 
resentatives, or assigns, may from time to time, in writing, appoint, 
and in default of such : Lp) ointment then at the oflice of said The 
United States Mortgage Company, in the city of Chicago, in the State 
of [ilinots, thre 1) and in such Cuse this bond to be void: otherwise to 
remain in full foree and virtue. 

Provide d, nevertheless, and it is hereby expressly agreed and fully 
Line de rstuod ‘ Th: at if de fault be rhhé ide in the pavine hit of any ol f the 
fnlerest on the princip al Sully above ne ntioned, Pp ayvi ab le his lf -vearly 
as aforesaid, and any portion thereof shall remain due and unp: aid 
for the space of thirty days after the same shall become due and 
payable according to the above condition, then in that ease the prin- 
cipal sum above mentioned, together with all arrearages of interest 

thereon, shall, at the option of the said United States Mort- 
602 gage ( ompany, its successors, le cal } represent tives, or assigns, 
the ‘reu poll become due and puyi able. anid shi; ill Le collectible 
without notice immediately oratany time after such de fault, anything 
hereinbefore contained to the contr: iry notwithstanding. Itis hereby 
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expressly declared that this bond or obligation is made under and 
is in all respects to be construed by the laws of the State of Illinois, 
and is given for an actual loan of money made at the city of Chi- 
cago aforesaid by the said United States Mortgage Company to the 
said Anson Sperry, guardian of said Henry W. Kingsbury’s estate, as 
aforesaid, as sueh guardian, on the day of the date hereof, in gold 
corn. 

This bond is secured, to be paid by mortgage bearing even date 
herewith, which is duly stamped according to law,the stamps thereto 
affixed and cancelled being of the value of one hundred and seventy- 
five dollars. 

But this bond is not intended to bind satd Anson Sperry person- 
ally or his personal estate, but to bind him is such euardian and 
the estate of the said minor, Ilenry W. Kingsbury, — which he ts 
guardian as aforesaid. 

All gold coin herein mentioned shall be of the weight and quality 
and fineness of the present standard of the United States. 

ANSON SPERRY,  [seac.] 
Guardian of [state of Henry W. Kingsbury. 


605 COMPLAINANTS Ex. No. 50. 


This indenture, made this first day of April, in the year of our 
Lord one thousand eight hundred and seventy-three, between Anson 
Sperry, of Marengo, in the county of MeHenry and State of [hinois, 
guardian of the estate of Henry W. Kingsbury,a minor; Eva Law- 
rence, formerly Eva Kingsbury, mother of said minorand widow of 
Henry W. Kingsbury, father of said minor, now deceased, and Albert 
(y. Lawrence, her husband, all of thy city of Chicago, in the county 
of Cook and State of Illinois, and Jane C. Kingsbury, grandmother 
of said minor, of Oid Lyme, in the State of Connecticut, party of the 
first part, and the United States Mortgage Company, a corporation 
created and existing by and under an act of the Legislature of the 
State of New York, party of the second part. 

Whereas the said Anson Sperry, as guardian of the estate of said 
Henry W. Kingsbury, a minor, of the party of the first part, 1s justly 
indebted as such guardian unto the said party of the second part in 
the sum of seventy thousand dollars (870,000), in gold coin of the 
United States of America, on an actual loan of Money this day made 
by said party of the second part to the said Anson Sperry, guardian 
of sald minor, as such guardian, 1n) wold coin of the United States 

of America, at the city of Chicago, in eonformity to and under 
604 and to be construed by the laws of the State of Illinois, se- 

cured to be paid by the certain bond or obligation of said 
Anson Sperry, guardian of said minor, as such guardian, bearing 
even date herewith, in the penal sum of one hundred and forty thou- 
sand dollars ($140,000.00), conditioned for the payment unto the 
above-named party of the second part, its successors, legal represen- 
tatives, or assigns, of the principal sum of seventy thousand dollars 
($70,000.00), in gold coin of the United States of America, on the 
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first day of April, in the year of our Lord one thousand eight hun- 
dred and eighty-three (1883), with interest on the same, to be com- 
puted from the day of the date of said bond, at and after the rate of 
nine (9) per centum per annum, in like gold coin, payable half-yearly, 
LO wit, on the first day of each of the months of October and April 
which will be in each year until the said principal sum shall be 
fully paid, which said interest payments, until the said prineipal 
sum shall become due, are specified in and further secured by 
twenty (20) coupons given with said bond, each for the sum of three 
thousand one hundred and fifty dollars (3,150), payable in gold coin 
of the United States of America, and all of said payments, both of 
principal and interest, to be made at such place in the city of 
‘hicago, in the State of Illinois, as the said The United States 

eli ac Company, its SuUCCCSSOPrs, legal representatives, 
605 or assigns, may from time to time in writing ap point; and | 

def; vill of such ap pointment, then at the ageney of said The 
United States Mortgage Company, in the city of ¢ ‘hicago, in 9 
State of [linois, with a proviso thereunder written whereby it is 
expressly and fully understood that if default be made in the a 
ment of any of the interest on the principal sum above mentioned, 
payable lhalf-ye arly as aforesaid, and any portion thereof shall re- 
main due and unpaid for the Space of one month after the same 
shall become due and payable according to said conditions of said 
bond, then and in that ease the principal sum above mentioned, 
together with all arrearages of interest thereon, shall, at the option 
of the said The Untted States Mortgage Company, its successors, 
legal represe ntatives, or ASSIONS, thereupon become due and payable, 
and shall be collectible without notice lmimediately or al any time 
after such default, anything in said bond contained to the contrary 
notwithstanding, is by the said bond and the conditions thereof and 
the proviso thereunder written, reference being thereto had, will more 
fully appear: 

Now, therefore, this indenture witnesseth: That the said party of 

the first part, for the better securing the payment of the said 
606 sum of money mentioned in the condition of said bond in gold 

coin, with the interest thereon as aforesaid also in gold coin, 
according to the true Intent and meaning thereof, and also for and 
in consideration of the sum of one dollar, to them in hand paid by 
the said party of the second part, the receipt whereof is hereby iuc- 
knowledged, have granted, bargained,sold,aliened, remised, released, 
conveyed, and confirmed, and by these presents do grant, bargain, 
sell, alien, remise, release, convey, and confirm, unto the said party 
of the St eond part, its SUCCEeSSOrs and assigns, forever all the follow- 
ing-deseribed premises, situate, lving, and being in the city of Chi- 
cago, in the county of Cook and State of Illinois, known and de- 
scribed as follows, to wit: 

The north forty- “Ohne and SIX- tenths ( 41 o) feet of lot five (. ») and 
all of lot six (6), in block thirty-five (35), in the original town of 
( ‘hieago. 

Also that piece and parcel of the east half (3) of the northwest 
quarter (}) of section nine (‘), In township thirty-nine (39) north, of 


f 
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range fourteen (14) east, of the third (5rd) principal meridian, in- 
cluded in the following-deseribed boundaries, to wit: Commencing 
ata point on the dock line on the east side of the north branch of 
the Chicago river one hundred and seventy-eight feet (178) north- 
west of the point of intersection of the north side of Kinzie street with 
said dock line, running thence northwest along said dock line 
O07 Lwo hundred and se\ enty-orn and three-tenths (271 -.) feet : 
thence northeast along the south boundary line of the piece 
recently assigned to Mrs. General Buckner to the west side of kK ings- 
bury str et ; thence southeast along the west side of Kingsbury street 
two hundred and sixty-five and six-tenths (260,°,) feet; thence in a 
straight line southwesterly to the place of beginning 
Also all that portion and parcel of said east half (3) of the north- 
West quarter ( 1) section nine ({), In township thirty nine (of) north, 
of range fourteen (14) east, of the third (5rd) prineipal meridian, tn- 
cluded in the following-deseribed boundaries, to wit: Commencing 
ata pom on the east line of said quarter section at the centre of 
Indiana street and running thence west along the center of Indiana 
street to the center of Kingsbury street; thence southeasterly along 
the centre of Kingsbury street to a point in the centre line of Ih- 
nois street extended : thence east along the centre of Illinois street to 
the eust line ol the ssid northwest qhiuarter sé ction, and thre nce north 
f 


re 


along the east line of said northwest quarter :) Sc Lion to the place 
of beginning 
And also all that portion or parcel of the said east half (1) of the 


northwest quarter | |) of said seetion nine ()) included in the follow- 
Ine-deseribed boundaries, LO wit Comin neing at a prorat On) the 

eust line of said north we S| qu iter | ol said section nine ({) 
60S three feet north of the centre of Ontario street, in the city of 


Chicago, and running thence west on a line three (3) feet 
borth of the c"( ntre of sald (Ontario street to the centre ol Kingsbury 
street: thenes southeasterly along thy centre of said Kingsbury 
strect to a point on the centre line of Ohio street extended: thence 
east along the centre of Ohto street to the east line of said north- 
west quarter (}) of said section nine (), and thenee north along 
the said east line of said northwest quarter ( ) of said section nine 
(9) to the place ol beginning 

And also all that portion or pare el of the said east half of the north- 
west quarter (}) of said section nine (%) ineluded in the following- 
deseribed boundaries, to wit: Commencing on the dock line of the 
eust bank of the north braneh of the ( hicago river ata pont Lwo 
hundred and thirty-one (251) feet northwesterly from the intersee- 
tion of the north line of Indiana street with said dock line, and 
running thence northwesterly aiohnge the sid dock line to a prornt 
wherea line drawn through Ontario street three (3) feet north of and 
parallel with a line drawn east and west through the centre of On- 
tario street would Intersect sid doek line: thenes eust on a line 
three (5) feet north of and parallel with a line drawn east and west 
through the centre of said Ontario street to the west line of K ings- 
bury street three hundred and lOrty three (545) feet, and thence 


i 
: 
i 
/ 
: 
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southwesterly in a direct line to the place of beginning, to- 
609 gether with all and singular the tenements, hereditaments, 

and appurtenances thereunto belonging or in anywise a pper- 
taining,and the reversion and reversions, remainder and remainders, 
rents, issues, and profits thereof; and also all the estate, right, title, 
interest, dower and right of dower, property, possession, claim, and 
demand whatsoever, as well in law as in equity, of the said party of 
the first part, of, in, and to the same and every part and parcel 
thereof, with the appurtenances ; to have and to hold the above 
granted, bargained, and described premises, with the appurtenances, 
unto the said party of the second part, its successors, legal repre- 
sentatives, and assigns, forever: 

Provided always and these presents are upon this express condl- 
tion, nevertheless, that if the said party of the first part, their succes- 
sors, heirs, executors, or administrators, shall and do well and truly 
pay or cause to be paid unto the said party of the second part, its 

| representatives, or assigns, the said principal sum of 


successors, legal 
money mentioned in the condition ot said bond, and the interest 
thereon, at the time and times respectively and in the manner men- 
tioned in the condition of said bond according to the true intent and 
meaning thereof, and shall and do promptly and faithfully fulfil 
and perform all the covenants and agreements hereinafter men- 
tioned, that then and from theneeforth these presents and the estate 

hereby granted shall cease, determine, and be utterly null 


anvthing hereinafter contained to the contrary not- 


— 


H10 and void, 
withstanding. 

And the said Anson Sperry, guardian of the estate of said Henry 
W. Kingsbury, a minor as aforesaid, of the party of the first part 
hereto, for himss if as such guardian and his successors, does cove- 
hant, grant, and avree to and with the said party of the second part, 
its successors, legal representatives, and assigns, that he will well and 
truly pay unto the said party of the second part, its successors, legal 
representatives, or assigns, the said principal sum of Inoney men- 
tioned in the condition of said bond, and the interest thereon, ac- 
cording to the said condition; and also that he wi!l not at any time 
hereafter, until the said principal sum and the interest thereon 
shall be fully paid, suffer said premises or any part thereof to be 
sold for any tax or assessment whatsoever, nor will he do or permit 
to be done LO, In), Upon, or about said premises anything that may 
In anywise tend to impair the value thereof or weaken, diminish, or 
lmpair the security intended to be effeeted under and by virtue of 
this instrument; and in the event that said party of the second 
part, its successors, legal representatives, or assigns, shall expend 
any money, either to save said premises Or any part thereof from 
any sale for taxes or assessments or to redeem the same from any 
sueh sale. Or LO pI ‘tect the title (>| possession of said premises, then 
all such Ione so expended shall be a new and additional prin- 

cipal sum of meney secured by this instrument, and shall 
G1] be payable and may be collected immediately or at any time 

thereafter, with interest thereon at the rate of nine ({) per 
centum per annum from the time of so paying the same. 


g, lo- 
ents, 
pper- 
ders, 
title, 
and 
tv of 
arce!l 
bove 
nces 
pre- 


’ 


yndi- 
“CCS- 
ruly 
t, its 
m ot 
‘rest 
nen- 
and 
ui} fil 
1en- 
tate 
bull 


not- 


ary 
“art 


ANSON SPERRY ET AL. 981 


And the said Anson Sperry, guardian of the estate of said Henry 
W. Kingsbury, a minor as aforesaid, of the party of the first part 
hereto, also covenants and agrees that said party of the second part, 
after three (5) vears from this date, may at any time and from time 
to time, in its discretion, upon due notice in writing given to said 


guardian or his suecessor, cause the said mortgaged premises to be 


appraised by three (3) disinterested persons for ascertaining the 
value of said premises at the time of such appraisal, and if such 
value, accordll gy to such appraisal, shall be Jess than twice the 
amount then owing upon this mortgage the said party of the second 
part may In very such case r qurre tlie pavinent of so much money 
of said mortgaged debt as may be necessary to reduce said debt to 


-_ 


half of the said value : and the sum so required shall become pay- 


; ; 


able one month after such requirement 

Ana, furthy of the said Anson yy ry, vuardian of the said estate 
of Henry W. Kingsbury, a. minor, as aforesaid, for himself and his 
successors, does covenant and acres that he and they shall and will, 
at all times hereafter until said principal sum of money and all ar- 
rearages of interest thereon shall be fully paid, keep all the build- 


Ings outhouses excepted) now situate or that may hye reaft r 


O12? be erected upon the said premises fully insured against loss 

or damage by fire in some good and responsible insurance 
COMpPany or COMMpahies (Sri tisi icLor\ to thre said party ol the second 
part, its successors, legal representatives, or assigns, or its or their 
’ } j | 


authorize d agent) in the fair insurable vaiue ol such bulldings, and 
. : ’ ) : ! ; } ’ j 
will legally ana propy PiV assign ana deliver to the said party ol the 
p ; 
second part, lis SuUCCEeSSOrs, I mai representatives, Or assigns, ¢ ach, all, 


} : af 
and every the Pronk ies of MsuUrance ther ror as soon us and wWwiieli- 
. , 


ever such insurance shall be effeeted 

And will also at live r to said Party (y] the secon part, Its if real 
representatives or assigns, or its or thet authorized rent all pre- 
miums or renewal certificates reecived for the payment of the pre- 
LULTS Upon such polley or re Or msurnance US sooh Aas and 
whenever such e rtificate shall ty sued: andin default of so doing 
the said party of the second part, its successors, legal representatives, 
or assigns, at its or their option. may etlect such insurance in its or 
their hames or otherwise. and Live premiu@y Taney paid ul rm lor 
shall be charged upon said premises and shall b secured by this 
Instrument in the same manner asthesaid principal sum of money 
above mentioned is seeured. and ich premium money shall be 


paid by said Anson Sperry, guardian of the estate of said Henry W. 
Kingsbury, a minor as aforesaid, or his successors, to said party of 


the second part, Its suces esers. | A 1k pres nlatives, OF ASSILTS, 
; ‘> ? ; 4 : * .* .% ] ‘ 1] . ‘ . 
Ols on demand, and may be collected at anv and all times after 
the same shall have been r) | with interest tnereon at the 


+} 


rate of nine (‘) per ce tum per annum from the time the same shall] 
be advanced: and the said party of the second part, its successors, 
legal repress hntatives, or assigns shall hold each and all such poll 
cles of Insurance so received, by assignment or otherwise, as collat- 
eral and additional security for said principal sum of money and 
interest, and shall have the right to collect and reeeive any and all 


v0—1UU 
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money and sums of money that may at any time become collectible 
or receivable upon each, all, and every of such policies of Insurance 
and apply the same when received in satisfaction as far as the same 
will vo-— 

First. Of all money and sums of money which said party of the 
first part, its successors, legal representatives, or assigns, may at any 
time before the receipt of such insurance money expend Or pay 
either to eflect any Insurance upon said premises, as hereinbefore 
provided, or to redeem said above-deseribed premises Or any part 
thereof from any sale or sales for taxes or assessments, or to save the 
same from such sale, or to protect the title or possession of said 
premises or any part thereof, or for any tax or assessment of this 
mortgage on the Money secured hereby, with interest on all money 
so advanced or so expended at the rate of nine (‘) per centum per 

annum from the time of so paying or expending the same up 
614 tothe time of the receipt of such insurance money. 

Second. In satisfaction and in payment in gold coin of all 
said principal money and accrued interest thereon that shall at the 
time of the receipt of said insurance money remain unpaid, whether 
due or not due; and 

Third, Rendering the overplus of the purchase-money, 1f any 
there be, unto the said Anson Sperry, guardian of the estate of said 
Henry W. Kingsbury, a minor, as aforesaid, or his successors or 
assigns, on reasonable request. 

And, further, chat in case of partial or total loss -by fire of said 
mortgaged premises said Anson Sperry, guardian of the estate of 
said Ilenry W. Kingsbury, a minor, as aforesaid, or his successors, 


will proceed immediate ly to make and furnish complete proof of 


sald loss according LO the requirements Ol! said policy or policies, sO 
that the same may be adjusted without delay. But nothing herein 
contaimed shall be construed as re quiring the sald party of the SCC- 
ond paar, Its successors, legal representatives, or assigns, to incur any 
exXpehse or make any effort to colleet any money that may become 
due on any of such policies of insurance; but if it or they shall elect 
not to collect the same it or they shall make such election within a 
reasonabiec time after such money shall become colleetible, and on 

demand of said Anson Sperry, guardian of the estate of said 
615 Henry W. Kingsbury, a minor, as aforesaid, or his successors, 

shall thereupon or forthwith, after making such election not 
to collect, reassign and deliver such policy or policies of insurance 
to said Anson Sperry, guardian of the estate of said minor, as afore- 
sald, or lis successors or assigns. 

And the said party of the first part, for the consideration above 
mentioned, do hereby expressly release and waive all right and 
benefit which they have in and to said premises or to which they 
may be entitled under and by virtue of “An act to exempt home- 
steads from sale on execution,’ approved February 11th, A. D 1851; 
and also an act entitled “An act to amend an act to exempt home- 
steads from sale on exeeution,” approved lebruary l7th, A. D. lSo7, 
as well as any and all other acts of a like character or for a similar 
purpose. 


‘™ “oe 
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All gold coin herein mentioned shall be of the weight, quality, 
and fineness of the present standard of the United States 

And it is expressly understood and agreed by the said The United 
States Mortgage Company that the said Anson Sperry, guardian of 
the estate of Henry W. Kingsbury, a minor, as aforesaid, assumes 
no personal liability for the sum of money or interest therein se- 
cured by this mortgage, and is not in any way personally lable or 


_ 


LO be held personally liable therefor or for any part of the Sate, 
And it is expressly understood by the said The United States 
Mortgage Company that the said Jane C. Kingsbury has only 
616 a dower estate in said premises, and that she unites in this 
mortgage without assuming any personal responsibility, and 
only LO clive said The United States Mortgage Company and Its sue- 
cessors, legal representatives, and assigns a priority over her dower, 
and, except as against said The United States Mortgage Company 
and its SUCCCSSOrs, legal representatives, and ASSIZNS, her dower 
estate In said premises to be uniting in this mortgage In nowise 
affected. 
In witness whereof the said party of the first part have hereunto 
set their hands and seals the day and year first above written. 
ANSON SPERRY, [SEAL | 
(sunardian of the Estate of Tlenrue W. Kingsbury, a Minor. 
EVA LAWRENCE SEAI 
A. G LAWRENCE 
JANE C. KINGSBURY. 


‘ 
- 


O17 Srare or ILirors, | 
(vok County, } ‘4 


I, Charles E. Towne, a notary public in and ‘for and residing in 
the COUnTY of Cook and State of Illin IS, do hereby e rtifv that 
Anson Sperry, Albert G. Lawrence, and Eva Lawrence, who are 
personally known to me to be the same Persons whose numes are 
subseribed to the within deed as having executed the same, appeared 

I 


before me this day in person and acknowledged that they signed, 
sealed,and delivered the said instrument of writing—the said Anson 
Sperry as guardian of the estate of Ilenry W. Kingsbury, a minor, 
and as his free and voluntary act as such guardian, for the uses and 
purposes therein set forth, and the said Albert G. Lawrence and Eva 
Lawrence as their free and voluntary act for the uses and purposes 
therein set forth—and thereby conveyed all their right, title, and 
Interest in and to the premises described in said deed, and expressly 
waived and released all right, claim, benefit, privilege, advantage, 
and exemption under any and all homestead exemption laws, SH) 
called. 

And the said Eva Lawrence, wife of the said Albert G. Lawrenee. 
having been by me examined separate and apart and out of the 
hearing of her husband, and the contents and meaning of said deed 
having been by ine made known ind fully explained to her, 

acknowledged thatshe had freely and voluntarily executed the 
618 same and relinquished her dower and all right, title, and 
interest to the lands and tenements therein mentioned, and 
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expressly waived and released all right, claim, benefit, privilege, 
advantage, and exemption under any and all homestead exemption 
laws, so called, without the compulsion of her said husband, and 
that she does not wish to retract the same. 
Given under ry hand and notarial seal this ninth day of April, 
A. D..18735. 
[ SEAL. | CHARLES k. TOWNE, 
Nolary Public 
STATE OF CONNECTICUT, | ' 
id Lynn County j . 


I, James Griswold, a public notary in and for said county, mn the 
State aforesaid, do hereby certify that Jane C. Kingsbury, — 1s person- 
ally known Lop dane as thi dine pr rsohh Whiose tate Is subscribed Lo 
the foregoing deed, appeared before me this day In person and 
ack how ledg@ed I beat she Sig Nea, St 7k (i, AUG di I vere | thie Sil ll 1istru- 
ment of writing as her free and voluntary act for the uses and 
purposes therein set forth ; 

Griven under my hand and seal this twe uty second day of April, 
A. D. 1873 

|SEAL. | JAMES GRISWOLD, 
Notary Public. 


619 Coupon No. | 


hundred and fifty dollars, on the-tirst day of October, A. D. 1875, in 
vold coin of the United States payabl at such prdca in) the city of 
Chicago, in the State of [llinots, as the said The United States Mort- 
PALC Company. their SLICCECSSOTS, lecal representatives, or ASSIZDS, 


shall in writing from time to time appoint, and in default of such 


Due The United States Mortgage Company three thousand one 


, ~— | - . ” j < , : ! * ¥ . . 
appoimtment then abl the ageneyv of sald Company in the sald city of 
Chicago, being ior the payviment of an instaliment of interest due Ol} 

i : } 4h pane ' P 
that day OM Ty bond to the said The United States \| rigage Com- 


| 


. " ‘ } ad ; j , } . 
pany, ol this date, conditioned for the payment, in gold coin of the 
United States, of seventy thousand dollars do//ars, with semi-annual 


: ° ¢ ‘ ‘ ; ® . ’ » >) ’ ys 4 '% 1 | on | F 
terest at nine (e?) per Centum per annum on the whole sum from 


tine to time remaining Unpaid, ihn gold coin of the l'nited States. 
said bond pDelng eerecek LO Ser it ch LQOatil THAI LO The ili Lik ¢« (raved COT. 
Said paviments are to be made In Void Col OF. tin quality and fine- 


ness ol the pore Seni standard of thi nite i Siules. 
Dated Chicago, — Ist, I1S73. 
ANSON SPERRY, 
(,u0r }, Al: ot the I. file of al hi ‘VY lV Aingshury. 


] ’ 'y¥ ) , ye »\* " ] ; } 
And 19 other coupons of like amount and of even date, payable 
" a 


respective ly 6.12. 18. & 24 months, &e 


G20 ComrLTs Ex. 5]. 


Know all men by these presents that I, Anson Sperry, of Ma- 
rengo, in the county of Mellenry and State of Illinois, guardian of 
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the estate of Henry W. Kingsbury, a minor,am held and firmly 
bound as such guardian unto The United States Mortgage Com- 
pany, a corporation created and existing by and under an act of 
the Legislature of the State of New York, in the sum of one hun- 
dred and forty thousand dollars (S140.000), cvold coin of the United 
States of America, Lo be paid to the sald The Lnited States Mort- 
gage Company, its SUCCEeSSOPs, legal repress hiatives, or assigns; for 
which payment, well and truly to be made, I, the undersigned, An- 
son Sperry, guardian as aforesaid of the estate of Henry W. Kings- 
bury, a minor, as aforesaid, do bind myself and my successors firmly 
by these presents. 

Sealed with my seal and dated the first day of April, in the year 
of our Lord one thousand eight hundred and sev nity three. 

The condition of the above ( bligation Is such threat i} thie above 
bounden Anson Sperry, guardian of the estate of Ilenry W. Kings- 
bury, a minor, or his successors in such guardianship shall and do 
well and truly pay or cause to be paid upon the said The United 
States Mortgage Company, its successors, legal re presentatives, or 

assigns, the just and full sum of seventy thousand dollars 
O21 (S70,000), In gold coin of the United States of America,on the 

first day ol April, In the year Oo: our Lord one thousand ¢ lohit 
hundred and eighty-three, with interest on said principal sum of 
seventy thousand dollars (8, 0,000), to Le computed from the day of 
the date of the above obligation, at and atter the rate of nine (i)) per 
centum per annum, in like gold coin, payable balf-yearly, to wit, 
ov. the first day of each of the months oi October and April, which 
will be in each year until the said) pri 
sand dollars (870,000) shall be fully pa 
ments, until the said principal sum s! become due and payable, 
are specified In and further secured by twenty (20) coupons given 
herewith, each for the sum of three thousand one hundred and fifty 
dollars (S35. 150.00) a gold eoin of the United States, and all of said 
pret nents, both for principal and lbiterest, to be ric at su I place 
in the city of Chicago, in the State of Illinois, as the said United 


- 


ipa Sum ol sey nly thou- 
which said interest puiv- 


ric 
’ 


i] 


States Mortgage Company, its successors, legal representatives, or as- 
: . . } } } . 
sighs, nay from time lo time, In writing, appoint, and in deltault of 
such appointment then at the agency of said The United States 


Mortgage Company, in the city of Chiicago, in the State ol [ilinois, 
then and in such ease this bend to be void: otherwise to remain in 
full lorce and virtue. 

Provided, nevertheless, and as hereby expressly agreed and fully 
understood, That if default be made lt) payinent Ol any of 
the interest on the principal sum above mentioned, payable 
half-vearly as aforesaid, and any portion thereof shall remain 
due and unpaid for one mouth after the sams shall beeom« due and 


. * ae ; + 
pavavie according tu the above conditions, then in that case the 


G2 


principal Sutil above mentioned. tovether with all arrearages of 
iitterest thereon, shall, at the option of the said United States Mort- 
pare Company, its SUCCECSSOPrs OF ASSIUDIS, tlie rs Upon by COTlLit due and 


payable, and shal] be collectible, without notice, buen diate ly or at 
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any time after such default, anything hereinbefore contained to the 
contrary notwithstanding. 

It is hereby expressly declared that this bond or obligation 1s 
made under and is in all respects to be construed by the laws of the 
State of Illinois, and is given for an actual loan of money made at 
the city of Chicago aforesaid by the said The United States Mort- 
gaye Company to the said Anson Sperry, guardian of the estate of 
said Ilenry W. Kingsbury, a minor, on the day of the date hereof, 
1) gold coin of the United States. 

This bond is secured to be paid by mortgage bearing even date 
herewith. 

And it is expressly agreed that all gold coin herein mentioned 
shall be of the quality and fineness of the present standard of the 
United States 

ANSON SPERRY, [seat] 
(suardian of the state of Il nry I} Kingsbury. 


(2%) CompnL ts Ex. 52. 


This indenture, made this first day of December, in the year of 


our Lord one thousand eight hundred and seventy-six, between 
Heman G. Powers, of the city of Chicago, in the county of Cook, in 
the State of [linots, as guardian of the estate of Ilenry \W. Ko ings- 
bury,a minor, acting only in his fiduciary capacity as such guardian 
and for the purpose of administering and charging, so far as he law- 
fully may, only the estate of said minor to the extent and for the 
purpose hereinafter specified, and Jane C. Kingsbury, the grand- 
mother of said minor, of Old Lynn, in the State of Connecticut, 
party of the first part, and the United States Mortgage Company, a 
corporation created by and existing under an act of the Legislature 
of the State of New York, party of the second part, Witnesseth : 
That whereas the said Heman G. Powers, cuardian of the estate of 
Henry W. Kingsbury, a minor, did by his petition filed on the 
twelfth day of October, A. D. IS76, In the county court of Cook 
county, in the State of Illinois, pray said court for an order author- 
izing him as such guardian and for the use of said estate to borrow 
of said United States Mortgage Company the sum of ninety-five 
thousand dollars (95,000), in gold coin of the United States, for 
certain purposes In said petition set forth, and to mortgage certain 
real estate of said minor, hereinafter and in said petition de- 
624 —seribed, to secure the repayment of said money, with interest 
thereon, by said estate of said Hlenry W. Kingsbury, minor, 
to said party of the second part, and said court did on the first day 
of November, in the year of our Lord one thousand eight hundred 
ana SCVECNLV-SIX, enter an order eranting the prayer ot said petition 
and authorizing this mortgage to be made; and 
Whereas the estate of Henry W. Kingsbury, a minor, is justly in- 
debted unto the said party of the second part in the sum of ninety- 
five thousand dollars (95,000) in gold coin of the United States of 
America for an actual loan of money this day made by said party of 
the second part to the estate of said minor in gold coin of the United 
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States of America, at the city of Chicago, in conformity to and under 
and to be construed by the laws of the State of Illinois, which said 
indebtedness is specified in a certain obligation or evidence of said 
indebtedness on the part of said estate, executed, as therein specified, 
by saic guardian—to which instrument, for greater certainty of the 
terms whereof, reference is hereby made—and which bears even date 
herewith and is pavable unto the above-named party of the second 
part, its successors, legal representatives, or assigns, on the first day 
of December, in the year of our Lord one thousand eight hundred 
and eighty-three, with interest thereon, to be computed from the 
date thereof, at and after the rate of nine per centum per 
625 annum, payablein like gold coin half-yearly, to wit, on the first 
day of each of the months of June and December, which will 
be in each and every year until the said principal sum shall be 
fully paid and satisfied, which said interest payments, until the said 
principal sum shall become due, are specified in and further secured 
by fourteen coupons given with said Instrument or evidence of in- 
debted ness, sald payvinents, both Ol principal and interest, Lo he 
made at such place in the cily of Clit avo, in the State of Lilinois, 
as the said The United States Mortgage Company, its successors, 
legal representatives, or assigns, mnay from time to time in writing ap- 
point, and in default of such ApPpPorbliernl then at the office of said 
The United States Mortgage Company, in the eitv of Chicago, in the 
State of Illinois, with a proviso thereunder written whereby it is 
expressly provided that if default be made in the pavinent at the 
time when such payment ought to be made as aforesaid of any of 
the interest on the principal sum above mentioned, payable half- 
yearly as aforesaid, and any portion thereof shall remain due and 
unpaid for the Spurce of thirty days after the same shall become due 
and payable, then and in that case the principal sum above men- 
tioned, together with all arrearages of interest thereon, shall, at the 
option of the said The United States Mortgage Company, lis Sluc- 
COCSSOTS, legal repre sentative Ss. OF ASSIS, thr re Upon Ly Come 
O26 due and pavable and shall be colle ctible, without notice, 1M 
mediately or atany time after such default, ans thing in said 
Instrument contained to the contrary notwithstanding, as by the said 
Instrument and the proviso thereunder written, reference being 
thereto had, will more fully appear. 

Now, therefore, the said party of the first part (the said Herman G. 
Powers, guardian as aforesaid, assuming to act only under and in 
pursuance of the said order of the said county court of Cook county 
only so far in the premises as thereunder he Jawfully may), for the 
purpose of securing the payment of the said sum of money men- 
tioned in the instrument or evidence of indebtedness aforesaid, in 
like gold coin, with interest thereon as aforesaid, also in like gold 
coin, according to the true Intent and meaning thereof, and also for 
and in consideration of the sum of one dollar, to the said party of 
the first part in hand paid by the said party of the second part, the 
receipt whereof is hereby acknowledged, have aliened, remised, re- 
leased, conveyed, and confirmed, and by these presents do alien, re- 
mise, release, COnVeY, and confirm, unto the said party of the second 
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part, its successors, legal] 
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representatives, or assigns, all the following- 


described Jand and premises, situate, lying, and being in the city of 


Chicago, 1t) the county ‘ 
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6), in block number thirty-five (59), 


ed to Mrs. General 


f Cook, in the ctate of Illinois, to wit: The 
‘feet of lot number five (5) and 
>). in the 


iece or portion of the east half (E. 4) of the 


r (N. W. 1) of section nine (9), township 


f range fourteen (14) east, of the third prin- 


as follows, to wit: Com- 
e dock ne on the east side of the north 
ver one hundred. and seventy-eight (175) 
point of intersection of the north side line 
i dock line, running thence northwesterly 
tundred and seventy-one and three-tenths 
long the southern boundary line 
t half of the northwest quarter of section 
buckner to a point in 


ry street; thence southeasterly along said 


' ’ Poa 
| lred and sixty-five and six- 
’ } } . . » 
fin spAid west lrnme thence south westerls 
{ ‘ 4 ’ | Tj | iT 


a of the north- 
section nine (9) aforesaid bounded and de- 
east line 
section inthe centre of Indiana street and 
the centre of Indiana street to the 


} ’ } 
ak ‘ , oe te ' ’ > 
Iitheasterlyv along the 


( omme me lriye “af } pont {yt} the 


iry street toa point In the centre line 


ence east along the centre line of Ih- 


east [it f said northwest quarter sec 
: 
é | ne of said northwest quarter 
ae 
? ’ . ; . 5 

said east half (Ie of the north 

said section nine (9), in township thirty- 
4 * 


ied and deseribed as follows, to wit ( om- 


east line of said northwest quart rsection 
i 
In the ecitv ol 


nee west, on a line three feet north =) and 


. 


eentre tine of Ontario street, 


para l with ¢] Ceowtl line of said Ontario street, to a point 1h the 
centre line of Kingsbury street; thence southeast rly along the centre 
line of said Kingsbury street to a point in thecentre line of Ohio 


extended fT } 2 3ean ) | 

rnd thes north < 
’ t 

POR fe) Tiie 1) tt i) Dee 1) 


~~ 1 > oy 
fy ‘) Scr) te (| ‘is rOmows 


thy Ost bank a) t | 
point two hundred and t] 


st along the centre line of said Ohio street 
east line of said northwest quarter section, 


aid east line of said northwest quarter sec- 


nn of said east half (EF. 3) of the northwest 
{ said section nine (9) bounded and de- 
to wit: Commencing on the dock line of 
i north branch of the Chicago river ata 
iirty-one (251) fect northwesterly from the 
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point of intersection of the north line of Indiana street with said 
dock line and running thence northwesterly along the said dock 
line toa point where a line drawn through Ontario street three (3) 
feet north of and parallel with a line drawn east and west through 
the centre of Ontario street would intersect said dock line; thence 
ast on a line three (3) feet north of and parallel with a line drawn 
east and west through the centre of said Ontario street to the west 
line of Kingsbury street; thence southeasterly along the west line 
of Kingsbury street three hundred and forty-three (345) feet to a 
point in said west line, and thence southwesterly in a direct line to 
the place of beginning 
Also all that piece or portion of said east half (Ie. $) of the north- 
west quarter (N. W. 4) of said section nine (9) bounded and de- 
scribed as follows, to wit: Commencing at the point of intersection 
of the north line of Kinzie street with the dock line on the 
630 east bank of the north branch of the Chicago river, thence 
running northwesterly along said dock line one hundred 
and seventy-eight (178) feet; thence northeasterly in a straight line 
to a point at the intersection of the centre line of Kingsbury street 
with the south line of Michigan street extended: thence southeast- 
erly On the centre line of said Kingsbury street to the north line of 
said Kinzie street, and thence west on the north line of Kinzie 
street to the place of be cinning, Lou ther with all and singular the 
tenements, hereditaments, and appurtenances thereunto belonging 


or in anywise appertaining, and the reversion and reversions, re- 


mainade rand remainade rs, rents, issues, and profits “he reol, and also 
all the estate, right, title. tite rest, and 1 rit of dow Tr, prope rt *, pos- 


session, claim, and demand whatsoever, as well in law as in equity, 
of the said party of the first part and of said Henry W. Kingsbury, 
a minor, of, in, and to the same and every part and parcel thereof, 
with thre appurtenances ; to have ali LO hold thie above conveyed 
and described premises, with the appurtenances, unto the said party 
of the second part, tS SUCCReSSOTS, eV 7 repre sentatives, and “assigns 
forever. 
Provided always, and these presents are upon this express condi- 
tion nevertheless, that if the said party of the first part, their sue- 
cessors, heirs, executors, administrators, shall and do well 
' 


631 and truly pay or cause to be paid unto the said party of the 


} ] 
second part, its successors, legal - re presentatives, or assigns, 


. 


the said principal sum of the indebtedness secured thereby and the 
inter st the reon at the time and Limes, re spectively, and In the man- 
ner provid d for the prarvenie nt tine reol, as hie rein be re set forth, iLC- 
cording to the true intent and meaning thereef. and shall and do 
promptly and faithfully fulfil and perform all the conditions and 
obligations hereinafter assumed, that then and from thenceforth 
these presents and the estate hereby granted shall determine and 
be utterly null and void, anything hereinbefore contained to the 
contrary notwithstanding. 

And it is further provided that if the said party of the first part 
shall at any time hereafter, until the said principal sum and the in 
terest thereon shall be fully paid, suiler said premises or any portion 


wim OD 
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thereof to be sold for any tax or assessment whatsoever, and the 
said party of the second part, its. successors, legal representatives, or 
assigns, shall expend any money, either to save said premises or 
any part thi reol trom any sale for taxes or assessments, or to re- 
deem the same from any such sale ._ or protect the title or PpOSSeCs- 
sion of said premises then all such money so ex pended shall bea 
new and additional! pricipar sum Ol money secured by this Instru- 


ment, and shall be pavable and may be collected immediately or 
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eCheve Ci “sted iL then and in 
. 
lelau | , said e second part, its suc- 
, , 
CUSSsO sic i Clr OpPLIOn, May 


' . ~ - ment 1 thre Sitnie 
, ~ + cc] i —- 
41 
‘ i . t*T Lid SSLTie 
' ‘ , a 
: rate of nine ry 


' 1 “ a ~ ‘ — 

Lt \ S Or insurance 

“™f ? =™ | ditional 
. ‘ ; : i 


\ sums 
of m > ¢ | } : or receivable 
uy eae] nd every of s ‘urance and apply 


the say whet Cel\ satis : 3 came will co— 
, , 

I yy. ( }t ' \ nei stims = ii i party Ol the 

Sey | part. successors cal} . tives, or assigns, may, at 

time before the 1 nt of s su money, expend or pay, 


either to eect nv msu pon s i premises, as hereinbefore 
provided, or to redee ~ Ve-cescribed premises or any part 
| iniy saic OF saies ior taxes or assessmpents, or to save 
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the same from such sale, with interest on all monies so ad- 
654 vanced or expended at the rate of nine (9) per centum per 

annum from the time of so paying or expending the same 
up to the time of the receipt of such insurance mone Vy 

Second. In satisfaction and payment of all of said prineitpal money 
and accrued Interest thereon that shall at the time of the receipt ol 
such insurance money remain unpaid, whether due or not due; and— 

Third. Rendering the overplus of such Insurance money, if any 
there be, unto the said guardian of the estate of said Hlenry W. 
Kingsbury, a minoras aforesaid, or his successors or assigns, on 
reasonable request. 

But nothing herein contained shall be construed as requiring 
said party of the second part, its successors, legal representatives, or 
ASSIGNS, LO jneur any CXpelise OP LO make : ny effort to collect “ny 
money that That y become due on any of such policies Of insurance 
but if it or they shall elect not to collect the same they shall make 
such election within a reasonable time after such money shall be- 
come collectible, and on demand of the said guardian of the estate 
of said Henry W. Kingsbury, a minor as aforesaid, or his successors, 
shal] thereupon forthwith, aft r thi iking such eleetion not 


suranee to said 


to colleet, 
reassighi and deliver such policy or potlecies OF In 
euaraian ol the estate of said minor as aforesaid or his successors or 


‘sAQTC = 
at }crl ‘ 


. j | + ; ; 5 ol 
And the said party of the first part, for the consideration 
e. ow . | 3 . , ’ } ’ 
635 above mentioned, do hereby expressly waive and release all 
right ana benent which they have in and to said premises or 


. ° } : - . »% 
Lo which they may be entitled under and bv virtue o Ln act to 
is from sale or execution,’ approved February 11, 
‘ ‘ 


( XCM pH home Shei 


_ ] » ae i : 4 ‘ , . ; 
A. D. 1851. and also an act entitled Ln act to amend an act to ex- 
} ’ ' Aap vy ; saith 
empl homesteads from sale or execution ipproved hebruary 17th, 
—— ’ ;} 4s] ‘ ; ee : . . 
A. 1) 1S.4. iis wel] aS ANY OT) L all other acts ol a iike characte! (>] 


for il similar purpose 


| ‘ ° la, ° ] ] 7% ) a , ] > ee . ] 
And It IS CAPPessiy agreed Ana maerstood bOV and vetweel tire 
» * rar > , 
said ‘The United States Mortgaue Company ind foresaid 
. , ] ode , es = 4} ‘+ . * ° 
lleman G. Powers that the said Powers neither assumes nor incurs 
"wae : 
nor isto be holden to anv personal lability upon any covenant, 
avreement, oO oObli@ation, either express or ttrpiled gn VW. COT 
, © . 
tained In or arising upon this mortgage or the lustrument or evt- 
] - . } bf } | | ’ ' ’ ; ’ ’ . 4] 
dence of indebtedness which this mortgage Is given to secure or the 
hereto attached, but that the said money i land 
COUPONS thereto cil HCiIeCd, tpt] an : tiie shi rid) tha I~ ropendye s1rie 
i ° 
, , , ’ ’ ’ ’ ) 
the mdebtedness mcurred sorely tlpon the faith and eredit of] the 
} } . ”* . | e* « ] 
property and real estate of sald minor, llenrv W. Kingsbury, de- 
1 “ee , ° ' } : ; “ei 
scribed nh this mortgage, and of sald mortgage made ubhder the 
j : . ‘+ : : 1. ‘+ _ > : 
order and authoritv of the county court of Cook county, aforesaid. 
, 7 , "h: - , , ™ _ on , : 
and that said @uardian acts herein solely in his fiduciary capacity 
‘ . ; . 


- }- . . | —— ’ , . ; 
as such miuardian for the purpose of @eharginge., so tur as he 
ie } A 

‘ . 


O56 lawfully may, the real « 
tt nded to create any otber obligation whatever. 


; : et ae ; ' - : : 
“tate bore said. nnd tha Lis not in- 


And the said Jane C. Kingsbury unites in this mortgage for 
the PUPpose Ol PIVvillg the lien thereof! priority over the dower of thie 
. 


sala Jane C. Kingsbury lt) the said mortgaged pretiuise ~ and over 


Dt) 


her charg 
therefor f 


ho other 
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=~ | 
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rATES MORTGAGE CO. Vs 


’ : } 
d of releasing said dower or charge 


Hid rtveage, and assumes and incurs 
i i Vel 
] ] ' ’ 
7 , . . 
riv- ol the first parthave nereunvo 
| : 
hiicagvo ator said. ohn tue day and yeu! 


ImEMAN G. POWERS, ISEAL. | 
Se at Me ee oe 
Llenry i” A NgsouUry, (f Minor. 

Ic. KINGSBURY, [SEAL.] 

[LAN G. POWERS, Jler Att'y. 


the said county ol 
; ' : “ } 

sid i the citv ot Chieago, do 
ersong pDpenredd betTore me He Piiti 
< ’ ! fil I~ | IT, nry WW. IK lngs- 


wWrhnton to be the same person 


nis subseribed to the foregoiny 

yr executed the same and 

had. as such euardian,. executed the 
expressed 


into setiny hand and notarial seal 


WILLIAM L. GLASS, 
Notary Public. 


tary pub in and for the said eounty of 


‘F¢). do 


Drs i \ poy i] | be pao me lleman 


( Kingsbury, who is personally 


‘ 


, . , ss 
Be . i SG ' CLLN Ol { pmiea 


= bamme as such attornev- 


" 1 ’ . ° 
son be nail of said 


'\? ’ 1? *? } 
Detain having executed the same 
ich rhey-lh-lact, Jor and on 
? ‘| - 
j i tie same fol the LSsts 
*y ] 
| = | " ; ° 
ve hereunto set mv hand and 


th day of December, A. D. 1876. 


WILLIAM L. GLASS. 
Notary Public. 


M. R. M. WALLACE, 


rear , ' } : 
foun 4 fourt of Cook ¢ OUunty, [llinois 
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Coupon No. 1. 


Due the United States Mortgage Company from the estate of 
Henry W. Kingsbury, a minor, four thousand two hundred and 
seventy-five dollars, on the the first day of June, A. D. 1577, in gold 
coin of the United States, payable at such place in the city of Chi- 

cago, in the State of Illinois, as the said The United States Mort- 
Page Company, its SUCCEeSSOrS, legal representatives, or assigns, shall 
In writing from time to time appoint: and In default of such ap- 
pointment, then at the agency of said company, in the said city of 
Chicago, being for the payment of an installment of interest due 
on that day onan indebtedness of said estate to the said The United 
States Mortgage Company, in gold coin of the United States, of 
ninety-five thousand dollars, bearing semi-annual interest at nine 
per centum per annum on the whole sum from time to time re- 
maining unpaid, in gold coin of the United States. This coupon 
Is supject to the provisions and limitations of liability ith 

639 an instrument or evidence of indebtedness given herewith 
and specifying the principal indebtedness above mentioned 

(Signed) HEMAN G. POWERS, 
(ruardian of the Estate in Illinois of 
al ury i? Kingsbury, a Minor 


’ Approved in open court Dee. Lith, IS76. 
4 M. R. M. WALLACE, 
Judge of thee County four of Cook County, [linois 


And lo other COUPOTs of like amount and CVeCll date, payable 
respectively in 6, 12, 1S, 24 months, Xe. 


H40 Comp. ts Ex. 53. 


Know all men by these pore sents that the estate of llenry \W 
Kingsbury, a minor, is indebted to the United States Mortgage 
Company, a corporation creat d by and eXisting under an actoft the 
Legislature of the State of New York, in the sum of ninety-five 
thousand dollars (95,000), gold coin of the United States of America, 


> for an actual loan of money this day made by said The United 
States Mortgage Company to the said estate of Tk nry W. kK ings- 
’ bury, a minor, in gold coin of the United States of America, at the 


city of Chicago, in conformity to and under and to be construed by 
the laws of the State of Illinois, which said Indebtedness Is pavabl 
unto the said The United States Mortgage Company, tS SUCCUSSOPrs, 
legal representatives, Or assigns, on the first day of December, in the 
year of our Lord one thousand eight hundred and eighty-three, 
with interest thereon, to be computed from the date hereof, at and 
after the rate of nine per centum per annum, payable in like gold 
coin half-yearly, to wit, on the first day of each of the months of 
, June and December, which will be in every year until the said 
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principal indebte diess shiall be fu ily pata ana satistied, which said 
interest payments, until the said principal indebtedness shall become 
due, are specified in and further evidenced by fourteen coupons 
yiven herewith, thi said prryinedts, both of principal 
O41 aud tuterest, to be made at such place in the city of ¢ ‘hicago, 
in the State of Illinois, as the said The United States Mort- 


creqares 4 OMpany, lis SUCCUCSSOrs lew il representatives, or (SSIS, may 
frou tithe to tiie lkk Writing Lpprodirt, and iti default ot such 
appointment then at the otlice of said The United States Mort 
gage Company, in the city of Chicago, in the State of Illinois. 
Provided, nevertheless, That if detault shall be made in the pay- 
ment at the time when such pry trae lil ought to be made, as aforesaid , 
a] any olf the titerest on the perigvetp il sum above mentioned, prey 
able hall Veal \ iis ulores util, uhnd bri Portion thereot shall Perit 
due and unpaid for the space of thirty days after the same shall 
become due and pra Vall then and in that case the principal Stlin 
above mentioned, together with all arrearages of interest thereon, 
shialliat thre Option of the sard tutted States \lon brace Company , its 
SUCCECSSOLS, l cit repress NntabivVes, Or AssiLlls, tlie reupon become due 
iid payable and shall be collectible, without notice, Immediately or 
itany time after such default, anvthine hereimbetfore contained to 


the contrary notwithstanad bhi 


Lil bPIStPudnent a na the aterest Ppl - bi 4 Th hore mentioned 

are exXecul , i] il rIVeTL by) lta 4 | ‘oWers as mruaradianh Of sa ic 
tute of Tleury W. Kingsbury, a minor, under aud in) pursuance 
of an order of the counts irl of COOK county, in the State 

ie of Lilinots, entered on t! rst day of Noveniber,in the vear 
of our Lord one thousand cight hundred and seventy-six, an- 

bhorl iit’ S Lidl ac beat Cs Powe tf: is cruardian ol the estate ol salad 


’ 


biinOr, Th ACCOl lance with thi pravel Of fits py Litton liled Lt said 
eourt on the Ith dav of October, A. D. 1S76, for the use of said 

tate, to borrow of said The tl) d States Mortgage Company the 
said sum of money aforesaid, in gold com of the United States, lor 
certalh purposs in said petition set torth and to mortgage cer- 


tain real estate deseribed th said petition to secure the Pepa mieht of 


suid money. with Interest: ther Obl, US UVOYN set torth, by src estate 
of said L[leurvy W. WKinesburv. minor. to the satd The United States 
Mos lvrave ( OTLEPHATLN Tk the manner herembetor pers ied 

\nd it is expressly agreed and understood by and between the 
said The tl mited States Morteacw Company and the ttoresaid Tleman 
(yx. Powers that the said Powers netther assumes nor mcuars hor is to 
he hol leh to Li py rsola thie L\ tL} mh ahve Cove halt, avreement, 
(>| ob ition, eithel CA PPCss or thay) t Lt) law contained, in Or aris 
Ing upon either this tnstrument or any of the coupons thereto at 
tached or the mortgage given to secute the indebtedness herein 
specitied, but that the satd money is loaned and the indebtedness in 


curred solely upon the faith and credit of the property and real estate of 
“id minor, Hlenry W. Kingsbury, described in said mortgage and of 
Salad tnortewagve Tha le Under the or rt rand D\ the wut horit V ol 

(o4.> thie county court ol (‘ook county atoresaid. ana threat the said 


{ ’ " 
euardian ucts Lerelml solely in tals fiduciary Capacity is such 


s 


* ~~, MOE iy, ge 
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guardian for the purpose of charging, so far as he lawfully may, the 
real estate aforesaid, and that it is not intended to creat any other 
obligation whatever. 

In witness whereof the said guardian has hereto set his hand and 
seal this first day of Decembe co Bae the year ot our Lord One thou- 
sana elelit hundred and seventy six 

HEMAN G. POWERS, 
As (,ud dian ol thee Lstate in [llinois 
| Elen Vy i” Kingsbury, (fl Mino 


\pproved in open court December 11th, 1876. 
M. RR. M. WALLACE. 


; 7 ; ' » ; 
Sidon Ol Lhe f ounty (our al ( on A f ounty 


(,4] (Copy 


Lonited States Cirreuit Court. Northern Distriet of Lllinor 


l'nirep Sratres Morroace Co 


ANSON SreREY el al 


have recerved rom John \ Ly Nlovne Colit of tin 7 { ne mts in 


thre above-entitled Citise, lourteenh hundred ania thirty-two 6d dol 


: 7 
1 lars, suid monev berg peated to me by suid ba Moy ne underan order 
entered in said cause by said court on the IS day of January, 1Ss2 


{ hicago, =~ pet Ist. ISS] 
LLERED W. SANSOME, Ne 


({ Opry 


lnited States Crrenit Court. Northern Distret of Tllinel 


Unirep Sratres Morraacre Company 
Us ) 
ANSON SPERRY ef al } 


of the defendants in 


| have received from Jolin V. Le Movne. one 


‘ the above-entitled cause and wunradial of the estate of llenrs W 
Kingsbury. three thousand two hundred and _ fifty-seven of 
(85.257.1S) dollars, said money ty iil to me by said Le Moyne 
under an order entered in said court on the loth day of May, 187s 

Dated Chicago, January 4, 1SS2 
W. H. BRADLEY, ¢ 
Dy Il INNES, Dep) 
* 
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647 Copy. 


7 
. 


CuHicaGco, April 12, °72. 
Mess. Ogden, Scudder and Co | 


[ have ree’d the letter of Mr. Scudder to Mr. Ogden in regard to 
the loan to the Kingsbury heir We need to build up the S80 feet 
In Randolph St. by 41) feet on Clark St., as we estimate, from 
125.000 to S150.000. 

A part of the property ts incumbered to the extent of 858,000, as 
follows, to wit: : 


On the west 55 ft. of lot 6 — nae gt , a a lh ace) 
ss ss ‘se o* aie - = pee : si cs ein Ceti LO.000 
‘ : Se ee ee 


ee ee ee NR nes 


S5S.000 


These m’'t’ges we shall pay off from proceeds of the loan we are 


seeking. 


| have coneluded to ask for .------.- i S175.000 
In gold, estimated equal ic. P are ee Rhee S Poe joo 
Deduet mn t ges. ieee es . Rep eaaoe ; 5S.000 


sa A Se ee ee 


S154.500 


We think we could buiid for this sum [ should iike the privi 
lege of adding $10,000, if our mature plans should render it neces 


he security We oll r Is _ 
(1.) SO feet on Randolph Nel | lot », blo IN >, original town of Chi- 
cago); and, 
(2) 415 feet on Clark St. (lot 5. same block). the oflielal sworn 
valuation of which by the commissioners was (S200 000) two hun 
dred thousand dollars his valuation was made by Julian 
6H4S tumsey, formerly mayor of ¢ uo: KC. H. Sheldon, firm of 
Oder 1), Shit lon and ( ©.. ana +0 it) lorsvthe 


] ‘ 


lf it is desired we will add so mueh of the dock property com 


‘ 


wie St. and running 500 feet on the 


mencng lov ft. northwest of Ki 
river by 107 feet on Kingsbury st. as may by necessary tom ike the 
security satisfactory. 

or sald premises Set plat. 

This tract is rented to Dewey and Co. and Mears, Bates and Co 
for $6,650 per annum and repairs to docks, and is worth at | 


amt 
Crist 


$100,000, and is paving more than 6% ground rent on that sum 
‘This tract 1s clear of any incumbrances 
| wish provisions for paying off the loan by any sum not less than 
$5,000 per annum. 


All the money will be expended in building upon the property 


ve— 190) 
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We desire to close the matter as soon as possible, that we hiay Coml- 
mence building 
Very truly yours, ISAAC N. ARNOLD, 
7 (Juardian of the I aL at lh ury \% Kingsbury. 


4%) lertract 


Cincaco, May 10, ’72. 
8. D. Bahooek, Eaa., N. ¥ 
yout lavor of (tli ltisb. Caine duds Lo hand ana contents noted, 
Mr. Arnold aceepts the offer of $175,000.00 wold, and will include 
Ih the propert ni teed another tract, worth 50.000, as additional 
ecurity, but Wants thi porivils we viz, that if on close examination 
ot the porean he finnds that it (iit) build for a 2.) thousand dol- 
lars less that you will agree to let him have the amount he wants. 
lie thinks he will be abl to get alony with S1o0,000, and in this 
euse he will not, of course, be expected to pub on the additional 


CCUTILS if Vou will write u thi 0 ward lo tliis we shall he obliged, 
His abstracts of tithe are promised on Monday next or thereabouts, 
anid the time these are reed and before making the papers he will 
decide tinal i the amountrequired. Until he can deeide tinalls 
thier would pea’ Phar ty ith Pheu a \I) Coolbaugh’s opinion iis to the 
Vialie of tI THe it 


(Signed (MI DIEN ann SCUDDER 


 o——— =—§ = <= <= 
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Int. on same to Dec. 1], 1876, 1-S—0, 9% ~.-......-..-. $472 50 
CO GG GI Fe eines: ite cusitemidigdadieditiniien 0, Lov 
int. on same to Dee. ], 1876, 1-2-0, 9% ~ -...---..--- B00 To 
Cy GS Be Fr Gite ccc cencundeniin ae 740 
Int. on same to Dec’ 1, 1876, 2-7-0, 9% ....--..---. 1S50 U4 
Coupon due Nov. | ESE mmm prnane nesses. Es. A ae 440 
Int. on same to Dee. 1, 1S76, 2-1-0, OD <ncmnaniwowe L476 ob 
Cet GR0 BEND By B06O. ic eeennnconnsténeee ae 7,540 
Int. on same to Dec. 1, 1876, 1-7-0, 9% ..-.-.----.-- 1122 18 
Let GUS HOP. 0, SO0e vane cnndenen sen ate 740 
int. on same to Dec’r 1. 1876, 1-1-0, 9@ ~~~... 767 SO 
ed) a Se inintiwene 1,500 
[nt. on same to Dec'r 1, 1876, O-7-0, 9G —----- sae egieadl hls 44 


ce eS RE 


SOU,700 42 


: ‘ 


CR. 
ISTO 
OY. 16. BP OAc dccewnccunnsccneum ee 
int. on same to Dee'r Ist, 1S76, 7 
366 43) eee ne AOo 15 
6.565 15 
S55. 104 27 
Def't’s Exhibit “ Q.” 
I. W ©), D 
ALFRED W. SANSOME 
Ho DereENDANTS Exuipir “ FO 
Chart 


An act to tneorporate the United States Mortgage Company, passed 
May 12, IS71, chapter 924. 


The people of the State of New York, represented in senat and 
iiss mbly, do enact as follows , 

SeeTion lL. From the time this act shall commence and take effect 
Abiel A. Low, Walter H. Barnes, Llenry S. Fearing, Charles G. Lon 
don, Charles Tracy, Benjamin H. Hutton, John J. Ciseo, David Dows, 
Charles H. Marshall, Henry A. Hurlbut, John Steward, Francis 
Skiddy, David Hoadley, John Awe hincloss, John A. Stewart, J Pier- 
pont Morgan, Thomas C. 'T. Buckley, and all such persons as shall 
hereafter become stockholders in the COTM pany hereby Incorporated, 
shall be ra | body politic and corporate by the name of the United 
States Mortgage Company. 

SEC. Z. The corporation hereby created shall have thas reneral 
powers and privileges and be subject to the habilities mentioned 
and declared in the third title of the eighteenth chapter of the first 
part of the Revised Statutes, and in addition thereto it shall have 
power-—— 

1. To lend Inohey on bond and mortgage on real estate situated 
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within the United States or upon hypotheeation of such real estate, 

or.upon hypothecation of bonds and mortgages on such real estate 

for any period of creditand repayable by way of annuity or other- 
Wisc, 

OOo 2. To issue bonds of said company and to sell and dispose 


thereof, but the amount of such bonds outstanding at any 


‘ . 


time shall not exceed the amount of moneys then owing to said 


company upon the | aforesaid, and such bonds may be made 


MMLIIS GIO 
payable £0 bear ror nay ay Pegisvelrt d bonds 
». To receive moneys on deposit at such rates of interest as may 
be agreed upon, not exceeding the lawful rate of interest. 
5 ‘To purchase, hold, and convey all such real or personal estate 
ils shall by Hecessaly for : Lidl COT P RATS LO use 1) the transaction of 
el) WpANV may acquire in the collection 


its business, or such as said company 
or seit ment of Its dem ids or « lim. Or purchase or take on or by 


the lore closure or en morty res Ol] rh pothecations taken 


’ 


LOTeCeIneH | 
as nforesaid 
PEC, 4 The eapital stock of said company shall be five millions 


Ales} diy rele d into share s of 


’ } ’ — j | 
of dollars (in gold coin of the Limited 


ch. 


—_ - } | ey . : } y= 
one Hundred dolinrs eaneh, W uit Phas be Nncreases Irom 


} 

Lime to time by Lie wsue oO] ad lition: | shires of one hundred dol- 
} } ; 

lars each, as sald Company) may see rb. 


Sec. 4. All the powers of said corporation shall be exercised and 


i 

its business and affairs shall be condueted and managed by a board 

of directors, exceptas provided in this act. The corporators, namely, 

thie persons named n the first section of this act. shall have the 

management of the company’s aflairs, with power to fill vaeancies 

in their own number until directors shall be chosen by the 

G54 stockholders and shall enter upon the duties of their ofhiee. 

ind a majority of the eorporators shall be a quorum for any 

business and a majority ol ths “I present Al Lt) meetlug thereof 
shall control 

Sec. o. The office of said corporation shall be kept in the city of 


New York. 

Pec, () Thre corporators =f] | ( }) nor cause to he opened hooks of 
subseription to the capital stock of sa | company, and give due ho- 
tice thereof by advertisement in one or more newspapers in the city 
of Ne \\ York 

Keach subseriber shal pay ten per cent. ol the amount of shares 

| 


i} i 
he subseribes at the time of subseription in gold coin of the United 
| 


. > ] ’ sal " ‘yy , } | \ ‘ oo . ° . 
states Or fis SUbSCrIPLION Shali be Invalid n cases where sub- 
seription books are opened ior ah crease of capital the holders of 
} . | i “ = ] i ] ‘ ae | i] ’ 

shares theretotore Issued and then outstanding shall have a preler- 


} 


ence In subseribing to such extent and in such manner as the board 
of directors shall determine, subject, neverthel ss, to the right oft the 
founders of the con PALUEV GIPSt LO subscribe for and take any part 
they may see fit not exceeding one-fourth part of the Increase in 
every such CuSse 

Sik § The said COT) MATL shall I ive powel to call in the amount 
ot capital by installments, and all such installments shall be pala 
1n vold colin of the United States. I any subscriber shall fail to 
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pay any such installment after sixty days’ notice requiring pay- 

ment thereof the shares on which the installment shall be in arrears, 

together with all previous payments thereon, shall be forfeited to 
the use of the said company. 

655 Sec. 8. The said company may commence business when- 
ever capital to five millions of dollars in gold coin of the 

United State 's shall have been subseribed and twenty per cent. shall 

have been paid in thereon. 

Sec. 9. The first election of directors shall take place at a stock- 
holders’ meeting to be called by the corporators at the company’s 
office in New York at such time as the corporators shall for that 
purpose appoint, of which notice shall be given in one or more 
newspapers published in the city of New York for at least thirty 
days next previously. Kach shareholder shall be entitled to cast 
one vote for each share of stock of said colipany standing on the 
books in his name. ‘The corporators shall designate inspectors of 
such eleetion, and the election shall be held and conducted accord- 
ing to the regulations concerning the election of directors of mon- 
eyed corporations contained in the second article of the second title 
of the eighteenth chapter of the first part of the Revised Statutes. 
The said first stockholders’ meeting shall have power to make by- 
laws, which shall control the directors and officers of the company 
and regulate its affairs, provided the same be not repugnant to this 
act nor contrary to law; and the said first meeting shall have 
power to make the whole or any part of such by-laws irrepealable. 

Sec. 10. The number of directors of said company shall be not 

less than eleven nor more than Lwentv-one, and the number 
656 may be changed or fixed within those limits from time to 

time by the board of directors. ‘The board of directors 
chosen at said first election shall hold office five vears and until 
their respective successors are chosen. Thereafter the directors shal] 
retire at such times as the board shall direct, and the board shall 
have the power Lo fill vacancies In its own number. No person shall 
be a director unless he shall own at least one hundred shares of the 
stuck of the company, and any person so qualified shall be eligible 
ior director, provided thata majority of the board at all times be 
residents of the State of New York. 

Sec. 11. The board of direetors shall choose from their number a 
president of the company. The board may also choose a secretary 
of said COTMpPany, and may appoint and employ such other othe rs, 
agents, clerks, and servants as the board may deem proper. ‘The 
board may also constitute a part of their number an executive com- 
Initlee, W ith such powers as the board m: iV from time to time confer 
On SUC hy committee. 

Sec. 12. Certificates shall be issued for shares of stock on request 
ot the stockholders, and shares shall be trunsferrable (ti the books 
ol the COMMpPany by the shareholade ror his attorney on the return of 
the certificates, if any were issued therefor. 

Sec. 13. The board of directors shalt exhibit annually to the 

comptroller of this State, on such day as he shall appoint, a 
657 full statement of the company’s affairs, in such form and veri- 
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demption to be therein specified, at which time the company shall 
pay such designated bonds and the interest accrued thereon at par 
on the surrender thereof, and from which time interest on the bonds 
so clk sighate d shall cease to accrue. 

Sec. 19. When bonds issued by the company shall be held by 
other parties it shall be lawful for the company to loan money on 
the pl dge thereof or to unde rtake the sale or pledging thie reof for 
thie holds rs for such COMI nsation as may be agre ed Upon or to pur- 
chase such bonds. 

sec. ZO. Dividends of net protits of the COTTE PHATE to an amount 
not greater than ten pre r cent per annum on the amount of its 
capital stock may he made to the stock holds rs il} proportion to the 
stillis pata in on their respective share +} and if in any year the snid 

net profits shall exceed such ten per cent., then one tenth of 
HO0 such excess shall be applied to the formation of a reserved 

fund until such re served fond shall become equal to one 
tenth par of the paid-in Cay ital cy] thie COMPANY, and of the rec. 
Inatning nine-tenths three-fourths shall be divided among the share- 
holders in proportion to the amounts paid in on their respective 
shares, and the other one-fourth shall belong to the founders, who 
shall be entitled to dividends thereon ratably with stock to like 
imount A special founds rs SCTID shal] be created to represent the 
rights of founders. Sueh serip shall be issued to the founders, and 
the same shall be transferrable on the books of the company like 
stock, and the rights of the founders shall follow the same and shall 
be exercised only by parties in whose names sueh serip shall stand 
on the books of the compary. The founders shall be the persons 
cle Sperppate | iis such ly this by lnws oO} the COTM pany passed at the first 
mecting of the stockholders. 

ed 2] NO loan shall “" made directly or indirectly LO any di 
rector or ollicer of tla Conny Vv, nor sh) itt any loan or ad vanes Ol 
mine y ly an rel ata rate of tnterest « Keeeding the legal rate 

Sree. 22. This act shall take etleet immediately, 


~~ 


ih] STATE oF New York. 
(jihe, f fi, Necre Sopaene 4 ; Nhl, 
I have compared tl ling with inal | fil 
rae COTM pared Lin preceding Withh the OFPIihal aw On Tite In 
; 
tliis Ooblre nba do hereby Certiuiv tiiat the same isa correct trans rip 


thie re ix Tt} ana of tha whole i>] th] i} 1 | iiw. 

Given under my hand and seal of office, at the city of Albany, 
this sixteenth day of May, in the vear one thousand eieht hundred 
ana “CVE Hly-one. 

[SEAT | DIEDRICHLE WILLERS. Jr. 


Dep. Secreta j )f Neholi 


hird title of the erehteenth chapter of the first part of the I 
vised Statutes mentioned in the second section of the for role act 
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2410008 OF 
(7 l'oS. Crreuit Court for the Northern District of Lilinois 


Univep States Morraace Co 
8 In Chancery 
ANSON SPERRY ef al 

The defendant, Henry W. Kingsbury, objects and exeepts to the 
report of Llenry W. Bishop, Esq., master, finding the amount due to 
said complainant to be S527 106.86, and submits the following ex- 
ct plots thereto 

Ist. The master has not charged said complainant with the full 
umount of money paid into court by defendants’ guardian from his 
estate 

2nd. The order of court under which said payments were made 
required the Money se praia to be Invested 1h) U.S (;sovernment 
bonds, and this defendant 18 entitled to the interest on such pay 
ments equal to interest on said bonds, being 4 per cent. 

ord The Haster hes not charee d to said complainant the Sutil of 
$71,655.61, paid to it by said Bradley 

Ith. The master has allowed and credited said complainant with 
interest at the rate of nine (2) per cent, per annum, to which it has 
no nglht 

Sth. Said master has allowed said complainant compound in- 
terest. 

6th. The third mortgage made by Heman G. Powers was given, 
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as shown by the evidence, in large part for illegal and void 
668 taxes, interest on the other two mortgages. Said complainant 

charged said Powers nine (9) per cent. interest on such inter- 
est, and such compound interest was made a part of the principal of 
the third mortgage, which this defendant insists is illegal and the 
said complainant should be charged with the compound Interest so 
included in said mortgage. 


J. V. Le MOYNE. 
Sol. for Det , 
Exceptions considered and overruled. 


Il. W. BISHOP, Master. 


(Endorsed :) Filed June 2, 1885. Wm. H. Bradley, clerk. 
660 On the same day, to wit, on the second day of June, in the 
adjourned May term of said court, 1SS5, in the record of the 
proceedings thereot ae sald entitled cause, before [lon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


Corde - 


UNIT] D STATES VIORTGAGE COMPANY 
8. In Chaneery. 
Axsow Sperry. Henny. W. Kivxasrury. e al. | 


Lic parties here In, by their solicitors, and this Cause, 
bye mig set for it uring this 7 LV Upon the pleadings and proots, now 
comes on to be it ara , ana, atte r at aring the arvuments of counsel in 
part, it is ordered that further hearing herein be postponed until to- 
morrow morning. 


Afterwards, to wit, on the third day of June, in the adjourned 
May term of said court, 1855, in the reeord of the proceedings thereof 
? 


in said entitled cause, before Hon. Walter Q. Gresham, circuit judge, 


‘4 
is the following entry, to wit: 


LUxirTep States Mortraoacre Company 


-In Chaneery. 
Axson Sperry, Henry W. Kincspury, et al. } 


a 4 y © r . | ~ %. i ai ’ . ‘ . ; 
O40 Now again come the parties, by their solicitors, and this 
: ’ ’ 

Cause agalh Comes on to ve heura 


upon the pleadings and 

" ; ‘ } s*e ’ | 3% "2 . ‘ . " ; " . " , 
proorS || ie. GhEUCCE ‘Siercemee pa i Irie] areu nents, if is ordered that fur- 
t 


wer hearing herein be postponed to a future day. 
apd ; " rey ] +? +) ] : +] , , . 
Tye \fterwards, to wit, on the sixth dav of June, in the ad- 


journed May term of said court, 1SS5, in the reeord of the 
proceedings thereof in said entitled cause, betore Hon. Walter Q. 
Gresham, elrcult judge, is the following entry, to wit: 


a 


Ce 
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Ord eT. 


Unirep States Morrcace Company 
8. >In Chancery. 
Anson Sperry, Henry W. Kinaspury, et al. 


Now again come the parties, by their solicitors, and this cause 
again comes on to be heard upon the pleadings and proofs; and, after 
hearing additional arguments, it is ordered that further hearing 
herein be postponed until Monday morning next. 


Afterwards, to wit, on the eighth dav of June, in the adjourned 
May term of said court, LSS, in) the record of the proceedings thereof 
in said entitled cause, before Hon. Walter Q. Gresham, circuit judge, 
is the following entry, to wit: 


f piv I, 2? 


Unirep States MortGaGe Company 
vs. -In Chancery. 
Anson Srerry and Henry W. Kinospury et al. 
672 Now again come the parties herein, by their solicitors, and 
this cause again comes on to be heard upon the pleadings 
and proofs; and, after hearing additional arguments, it is ordered 
that further hearing herein be postponed to a future day. 


Afterwards, to wit, on the thirteenth day of June, 1855, came 
llenry W. Kingsbury, by his solicitor, and filed it) said clerk's othice 
his petition in said entitled eause ; which said petition isin the words 
and figures following, to wit: 


O73 In the Cireuit Court of the U. States for the Northern Dis- 
trict of Illinois. 


Tue Usirep States Mortraace Co. 
i's. -In Equity. 
ANSON Sperry & Others. j 


Your petitioner, Henry W. Kingsbury, respectfully shows to the 
court that he is the principal defendant in this action and the owner 
in fee of all the real estate involved in this controversy ; and further 
alleges that at the time when the three mortgages herein were exe 
cuted by his then guardian he was about ten years of age; that in 
January, 1872, the real estate belonging to your petitioner and in- 
cluded in said mortgages Wis appraised by three disints rested il}? 
praisers, appointed by the eircult court of (‘ook county, Lo be worth 
$564,834.25 over and above all incumbrances then existing upon 
the same (a copy of which appraisement this petitioner is ready to 
produce), and was then bringing in a large income. Thesaid three 
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entire property and estate of your petitioner 
wholly unproduetive property in Connecti- 
r is advised, the said mortgage company paid 
f your petitioner only the following cash 


S175.000 
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neys thereof utterly refuse to make any settlement whatever unless 
petitioner agrees to recognize the validity of all said three mort- 
gages at the full face thereof and allow interest thereon and all dis- 
bursements at the rate of nine (9) per cent, while your petitioner, 

although he denies the validity of the said mortgages as 
676 binding on his property, is willing and now offers that a de- 

cree shall be made binding his property for the full cash 
amounts actually received by his several guardians, together with 
interest thereon at six per cent., subject to the payments made by 
and for account of your petitioner, with interest thereon according 
to law, calculated at six per cent. 

Your petitioner shows that the net income of his estate, over and 
above all expenses and taxes, is about $40,000, having nearly 
doubled since this action was brought; that the present fair ‘i})- 
praised value of the real estate described in the three mortgages Is 
fully $800,000 and the security of the complainant is most ample, 
and that it has received since the institution of this action S8506.,- 
329.37. 

Your petitioner shows that the said Le Moyne has collected in- 
come from your petitioner's property to the amount of $17,000, 
which he now has in his hands, touching which there 1s no operat- 
ive order of the court whatever in any way giving complainant any 
rights thereto. 

Wherefore your petitioner prays that an order may be entered di- 
recting the said Le Moyne to pay over such moneys to your peti- 
tioner, and that the orders of May 15, S78, and January 1S, 1SS2, 
may be discha cred and declared to be of no ellect as to the future 
income of said property, and all other proper relief. 


677 STATE OF ILLINOIS, ). 
County of f ook, j : 


Ilenry W. Kingsbury On} oath says that he is one of the defend- 
ants herein, and that the foregoing petition by him subseribed is 
true, as he verily believes. 


HENRY W. KINGSBURY, 


Subseribed and sworn to this 15th day of June, 1885, 
I. A. ROOT, [seat] 
Notary Public. 


Endorsed: Filed June 13, 1885. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the twenty-third day of June, 1885, came 
the complainant, by its solicitors, and filed in said clerk’s office its 
replication to the answer of Henry W. Kingsbury in said entitled 
eause; Which said replication is in the words and figures follow- 
ing, to wit: 
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In the Cireuit Court thereof. of June Term. A. D. 1SS5 
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ANSON SPERR\ 


~ 


Henry W. Krxaseury, a al.) 


7 


The replication of The United States Mortgage Company, complain- 
ant, to the answer of Henry W. Kingsbury. 

This repliant, saving and reserving to itself now and at all times 
hereafter all and all manner of benefit and advantage of exception 
which may be had or taken to the manifold insufficiencies of the 
said answer of the said defendant, for replication thereunto says that 
it will aver, inaintain, and prove its bill of complaint to be true, cer- 

} ' ’ »* . a 
tain, and sufficient in the law to be answered unto, and that the said 
answer of the said defendant is uncertain, untrue, and insuflicient to 
be replied unto by this repliant, without this, that any other matter 
or thing whatsoever in the said answer contained material or effect- 
ual in the law to be replied unto and not herein and hereby well 


: liccl one — low D Senn erem 
and sutheiently re prite (i UNTO, Coniessed anda avoided, traversed or de- 
’ ; | . , ‘ - , ie , a ‘ + - 

nied, 1S true: ail Which matters and Lhings this repliant 1s 


> = ] 1 Te... 
toy) ready to aver, maintain, and prove as this honorable court 

+1 ’ 1 . = . . . . . 
shall direet. and humbly prays as in and bv its said bill it 
has already prayed. 


DEXTER, HERRICK & ALLEN, 


Nolicrtors for Complainant 
Endorsed: Filed June 25rd, 1885. Wm. H. Bradley, clerk. 


GSO Afterwards, to wit, on the twenty-fifth day of June, in the 

adjourne d May term of said court, ISS5, in the reeord of the 
proceedings thre reot mm said entitled Cause, hefore Hlon. Walter (). 
Gresham, circuit judge, is the following entry, to wit 


['NitTeD STATES MorTGAGE CoMPAN’ 
@ .In Chaneery 
Anson Srernry ce al j 


Now comes Ilenry W. Kingsbury, one of the defendants herein, 
by Henry Crawford, his solicitor, and files his petition, and it is 
ereof be postponed. 


ordered that the consideration tl 


Afterwards, to wit, on the twelfth day of September, 1885, there 
Was file d in said clerk’s othee thr opinion of Judge Gresham in sald 
entitled cause; which said opinion is in the words and figures follow- 
ing, to wit: | 


wv 


» 
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Gresnam, J.: 


On the 5th day of July, 1872, Anson Sperry, as guardian of the 
estate of Henry W. Kingsbury, minor, filed his petition in the 
county court of Cook county, Illinois, setting forth that the real 
estate of his ward in that county was subject to mortgages ameunt- 
Ing to $78,500, some of which were due and the holders were de- 
manding payment while others would soon mature, and the holders 
were willing to ace pt payment that upon all the mortgages there 
was overdue intere st, prayer nt of which was demanded; thata POor- 
tion of the real estat consisted ot lot ty and part of lot D, in bl’k side 
In the original town of Chicago; that the buildings formerly on the 
premises were destroyed in the fireof October, 1871; that they con- 
stituted a very large part of the pro luctive estate of the infant, were 
centrally located in the city, and before their destruction produced 
large rents; that persons interested in the estate and in its care and 
management deemed it important the buildings should be restored 
and the prope rtv made productive that no money had come into 
the guardian’s hands with which to pay the mortgages or the aeccu- 
mulated interest, and that the present rentals were insufficient; that 
unless Sotiie provision was made thi mortewages would be foreclosed 

and the premises sold; that it was believed the cost of con 
OHS2 structing suitable buildings would be about S100,000 >: that 

for the purpose of funding the indebtedness, paying ofl the 
mortgages, and constructing new buildings it would be ni cessary to 
borrow about SZ00.000: that Jan Kingsbury, the infant's grand- 
mother, had been decreed to be entitled to one-third of the net rents 
ius dower, and leva Lawrence, his mothe r, to two ninths Ol the net 
rents as dower in two-thirds of the premises, and his ward the res! 
duc ‘| he py tition concluds d with a prayer that the euardian be 
empowse red to make a loan not exceeding S200,000, and that the 
property, Which was particularly described, might be mortgaged to 
secure the loan. An order was entered allowing the prayer of the 
petition and providing 


guardian should re port the same and the securities proposed to he 
executed to the court for its appro 


On the Oth of August an order was entered reciting that the 


rthat when any loan should be negotiated the 


a 


guardian had submitted to the inspection of the court a mortgage 
and bond to the United States Mor‘tgage Company to secure a loan 


of Sleo000 in gold: that it appeared to the court the mortguge was 

made In accordance with the pr vious order. and that the mortgage 
' ’ ' . " ‘ ’ 

and the guardian s action by approvea, Lhiis mortgage Wiis duly 


executed and recorded. , 
(On the 7th day of Mareh. 1S7: 


}, the guardian filed a second peti 
Lion setting forth the making of the former mortgage, and that if th 


remainae r of thy cola recelveée don the loan should be sold fil 
GSS the Siuliie pore nui as the last it would receive, aiter detray- 
Ing CX PCIses, the sum ol SIUP 646.585 : that he had paig of] 


10—j UU 
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a further loan of $70,000 in gold, and had executed a bond and 
mortgage, which were particularly deseribed ; that he had received 
$21 595.50 in evold of this loan, which he had converted into cur- 
reney, receiving a premium of $2,000.58. This report was duly ap- 
proved by the court. 

The guardian filed another report on the 7th of August of the 
same year setting forth that he had received $410,000 more in gold 
under the second mortgage, upon which he had realized a premium 
ol S600. This report Wils also approved by the court. 

Sperry resigned his trust on the 5lst of July, 1873, and Mrs. Eva 
Lawrence, the minor’s mother, was thereupon appointed. Mrs. 
Lawrence filed an inventory on the 7th of November, 1873, show- 
Ing iis encumbrances the two mortyvages and describing them, and 
that there was a balance of 858,404.70 due in gold under the last 
mortgage. This inventory was approved by the court. 

On the 2nd of April, 1874, Mrs. Lawrence filed a report, in which 
she stated that the estate was subject to the two mortgages, one for 
S175.000 and the other for S70,000, and that she had received the 
balance due on account of the second mortgage. She resigned her 

trust on the 3rd of February, 1875,and Heman G. Powers 
OSG was appointed her successor. On the 12th day of October, 

IS76, Powers filed a petition setting forth at length the pro- 
ceedings authorizing the two prior mortgages: that both mortgages, 
particularly deseribing them, had been “ submitted to and approved 
by the court;” that the money loaned on the first mortgage had 
been duly expend d by Sperry PTD prea Verne rit of the indebtedness then 
( Kisting and in the erection of the cont mplated buildings: tliat all 
the money received under the second mortgage, $61,005.50, was ex- 
pended by Sperry for the purposes expressed in the petition and 
order authorizing the loan except the sum of $16,954.09, which he 
had paid to his suecessor. \Irs Law renee: that the balance of the 
second loan, namely, 88,404.90, had been paid to Mrs. Lawrence, 
and she had filed a report showing a balance in her hands of 
$517.77; that considerable sums still remained due and unpaid to 
contractors for the ereetion of the buildings, which were set forth in 
detail: that there was still due Thomas Swan $10,000, which was a 
eharge Upon the re al estate: that thy re Was due and unpaid to the 
mortgage company for interest on its loans SolOS7.04: that the 


= " 


mortgaged premises had been sold tor eity taxes for the year IS7Zo, 


— 


and that the mortgacee, una ra provision Wn the mortevaces and fl 
the request of the guardian, had advanced 810,150.75, the amount 
necessary Lo purchase the tax certificates that the State and county 
taxes for the vear S75 and pore Vious Yours, amounting Lo about 

SOP CMD ae mained unpaid: that thr ceuardian had conferre dwith 
6S7 parties having claims against the estate and could compound 

and settle such claims on favorable terms; that 84,000 was due 
for cut-stone used in the erection of the building, for which amount a 
personal judgment had been rendered acamnst Sperry ; that the Su- 
pretue court of the State had declared that Sperry was entitled to be 
indemnified out of the estate: that the revenue of the estate con- 


sisted of the rents, which was insuflicient to meet the expenses and 
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SECTION 24. The guardian may, by leave of the county court, 
morte vec Liie re al estate ol the Wil rel ior a term ol \ ears, not eX- 
ceeding the minority of the ward or in fee, but the time of the ma- 
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turity of the indebtedness secured by such mortgages shall not be 
extended bevond the time of minol ILy of the ward.” 

“Srorion 25. Before any mortgage shall be made the guardian 
shall petition the county court for an order authorizing such mort- 
gure to be made, in which petition shall be set out the condition of 
the estate and the facts and circumstances on which the petition 1s 
founded and a deseription of the premises sought to be mortgaged.” 

Section 28 provides that “on the petition of the guardian the 
county court of the county where tle ward resides, or if the ward 
does not reside in the State, or the county where the real estate or 
SOtTne part ot if 1s situated, may ords r the sale ot the rein| estate of 
the ward for his support and education when the court shall deem 

it necessary, or to invest the proceeds in other real estate, or 
HO0 for the purpose of otherwise investing the same.” 

Did the three petitions which Wwe re pre sented to the county 
court give that court jurisdiction to enter the orders authorizing the 
execution of the mortgages? And, if they did, was the plaintiff 
authorized to contract for the pr vailing rate of interest in Illinois 
at the time the mortgages Were executed ? These are the real ques- 
tions presented by the record. 

It is contended by the defendants’ counsel that the jurisdiction 
of the county court is wholly statutory, and that it can eneumber 
a ward's estate by mortgage to raise money for expenditures and 
investments specified in the statutes, and for no other purpose; that 
neither the statute nor the common law authorizes expenditures In 
Inaking repairs or permanent Improvements upon the ward's estate, 
and tliat neither the county court nor a court of chancery lias 
inherent original jurisdiction to direct thatan infant's real estate be 
sold or mortgaged, The guardians authority over the estate, 1t Is 
urged, is limited to its care, management, and por servation, the 
putting of money out at interest, and the use of the Income or so 
much of it as may be necessary in the support and education of the 
ward. lt Is admitted, howeve Se that und r the statute thie county 
court may authorize the guardian to mortgage the ward’s real 
estate when hecessary for the wards support and education or for 

the preservation of the estate A euardian under the diree- 
OD] tion of the court, and when the interest of the estate clearly 

seem to require it, may lav out money ith reparrs and poe rth 
nent Improvements ; he Tay change real into personal property 
and vice Ve rsa, and, in short, he may do what a prudent rad would 
do in the management of his own affairs. (Chambers on Infaney, 
secs, 005, O41, & SUG.) 

The only source of income may be the ward’s improved real 
estate, which Is liable to by Come unproductive by lire or other cause 
it such a case it 1s sal thie wuardiah may lease or sell the real 
estate, but he may hol be able Lo do either without manifest myuary 
LO the estate. The expenditure of a comparatively small SuUili Itt 
making needed repairs or in erecting buildings may be clearly 
necessary and judicious, and vel we are told the power CXIsts to do 
neither. The guardian is charged with the duty of preserving and 
managing the ward’s estate, and in the discharge of that duty it 


a ry . ; . nh} . La hl “e Ty ad a ‘ . ’ . 
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may be quite ads Necessary LO repair and make permanent improve- 
ments Upon real property aus to lease or sell it. The power to do 
either is liable to be abused, but no wood reason can be eiven why 
if mons | exist In one ease and not in the other. 

The dhigruage if section 24, cont rring power LO mortgage, is as 


f 
Botnet —e. as the language in other sections which confer the 


power to lease and sell. Section 24 does not say the a 
be executed to raise money tor a marticular DUrPpose only ‘for the 
purposes specified in the statute. 

the court said: “ The 
(IL jurisdiction of a court of chancery to order the sule of the 


| -~ ’ i 
i smith 5. Uc kett. > ae a Ded he 


whole or a portion of the real estate of an infant or to order 
it encumbered by mortgage whenever the interests of the infant 


' ’ 3 i ’ } 7 ? . j : . ' . 
demand it will net be denied, whether that interest be of a legal 


Allman v. Taylor, LOL, 111, 185, was decided as late as ISSI, and 
in that ease the court referred with approval to the ruling in Smith 
sx. Sackett, supra. 

It would seem from a carefal reading of the statute that the Leg- 
islature intended to confer upon the county courts a general juris- 
diction over euardians of infants ana the Manavenent ot their 
estates. In Spy aking of the poOWers all jurisdiction of such courts 
in this connection, in Bond vs. Lockwood, 55 Ills., 212, the court of 
lilinois said: 

The authoritv of the county court in this regard is similar to 

hat of a court of chancery—the provisions of the statute in relation 
to guardians are not designed as a complete code, but were enacted 
LO eonter pot the COUNLY eourt power to appotut euardians and to 
reculate their eonduect in accordance with their duties at common 
law, some Imperiections In the common law were remedied, and it 
more simple and conventent mode of procedure was introduced. 
While some of its provisions were declaratory of the common law 
and were appropriately introduced in conferring jurisdiction upon 
a new tribunal, it is evi nou that many of the powers and duties, 
rights and liabilities, of guardians are not by the statute specitie- 
ally defined. The statute contains such provisions as were 

O05 hecessary to define the nature of the jurisdiction conferred, 
preseribe the manner of its exercise, and correct some of thy 
defeets of the law as it then existed. in ther respects the common 

law regulating the powers and duties, rights and " bilities, of guard- 
ans was left in foree. At common law guardians were re carded 
as trustees, clothed with such powers and rights as were necessary 
for the discharge of the trusts imposed upon them, and they were held 

LCCOUTLL ible for the faithful diseh irve ot their duties.” 

Section 25S provides that “ before any mortgage shall be made 
the guardian shall petition the county court for an order authoriz- 
Ing such mortgages, in which petition shall be set out the condition 
of the estate and the facts and circumstances on which the petition 
is founded anda description of the premises sought to be mort- 
cvaced, 

Che petitions which were presented to thecounty court satisfied — 
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that section gave the court jurisdiction to enter upon the inquiry 
which resulted in the orders authorizing the guardians to execute 
the bonds and mortgages. Those orders cannot be attacked col- 
laterally, and are conclusive in this suit. The petitions and the 
orders which were based upon them were not adversary proceedings 
against the ward. (Allman v. Taylor, supra.) 

A further objection is made to the second bond and mortgage that 

they were not approved by the court. The statute required 
G4 no such approval; but if it did the court was more than once 

informed that the bond and mMmorigage had been executed, 
and they were in ellect approved, as the statement of facts show. 

The complainant was incorporated, under a special act passed by 
the Legislature of New York in 1570, to loan money to individuals, 
corporations, associations, States, cities, provinces, towns, and other 
municipal bodies on bond and mortgage on real estate situated 
within the United States. 

Section 21 of the charter reads as follows: 

“No loan shall be made, directly or indireetly, to any direetor o1 
ofthc r ol the COMPANY, nor shal] any loan or advance be made ata 
rate of interest exceeding the legal rate.” 

It is contended that under this section the complainant is not 
permitted to contract for a rate of interest in excess of the rat 
allowed by the laws of New York at the time the loan is made, and 
that the bonds and mortgages in this case, so far as they relate to in- 
terest, are absolutely void, although the interest contracted for was 
legal nt the time and place ol the eontract. 

very country determines for itself what is a just compensation 
for the use and risk of money lent within its own territorial limits. 
‘The rate varies In different States and countries according to the 
conditions affecting the value of money. 


Vuarvill: 
which will reasonably compensate the lender in iil} old 


A rate 

COUNRLPY, W lhe re money is abundant and values are less Huctu 

695 ating, would be unreasonable in new countries, where capital 

is needed and investments are attended with greater haz 

ard. The rate of interest Is re vulated according to the risk at 

tending the loan and the value of the money in the country in 
which itis lent. (3 bing., 1 $05.) 

At the Lime the acl was pilsot d chart ring the complainant seve ti 
per cent. was the legal rate in the State of New York. and ten per 
cent. was the legal rate in Illinois and other Western States. Other 
New York corporations as well as citizens of that State were at lib- 
erty to go Into other Statesand loan their Inoney at rates allowed by 
the local laws, and what reason could have Coyne rated for prescribing 
a different rule for the complainant? 

Can it be said that the Legislature of New York intended to arbi- 
trarily determine that whatever mon V might be worth from time 
to time in that State should be taken as its value by the complainant 
nN making loans in other States? ‘The question admits of but one 
answer. 

Usury laws are local, having no extraterritorial effect, and no 
special reason has been given or can be given why the Legislature 


w 

320 THE UNITED STATES MORTGAGE CO. VS. 

which incorporated the complainant intended that it should not be 
| allowed to loan its money abroad at a rate which was fair and just 
at the place of contract. 


Mach State may be safely trusted to determine what is a just com- 

pensation for the use of money within its own territorial limits, 
and to protect its own citizens against avurice. 

696 The people of Illinois and other States do not need the 
protection of the laws of New York in this respect, and it 

cannot be assumed that the Legislature of that State has undertaken 

to aflord such protection. 

The bonds and mortgages expressly provide that they shall be 
construed and governed by the laws of Illinois in force when the 
money was lent. Those laws allowed ten per cent. as a Just com- 
pensation under existing conditions. The loans were at nine per 
cent. ‘The court is asked to hold that the bonds and mortgages, so 
far iis they relate to inte rest, are ultra vires and void, because seven 
per cent. was then the maximum legal rate in New York. Nothing 
but the most positive and explicit expressions could justify the be- 
lief that the Legislature of New York intended to prohibit one of 
its own COrporations from employing its capital in) other States on 


terms less favorable than the laws ot such other States allowed iis 


just 
The complainant's charter simply required that it loan money at 

no higher rate than the legal rate at the time and place of the loan. 
This was in conformity with a well-established usage and rule of 
law. It may be conceded that this construction rendered unneces- 
sary that part of section 21 which relates to interest ; but unneces- 
sary and useless provisions are frequently inserted in statutes and 
charters out of abundance of eantion. 

Philadelphia Loan Co. v. Tower, 15 Conn., 245. 

bower v. Lease, 5 Hill, 221. 


7 But, admitting that the complainant violated its charter in 

contracting for interest in excess of the legal rate in New 
York at the time of the contracts, still the defendants cannot escape 
payment. The complainant fully performed the contracts on its 
part. It paid the guardians the full amount of the several loans, 
and common sense and justice alike require that the other parties 
to the contracts should not be permitted LO CSC Pre performance by 
pleading want of authority in the complainant. It is for the State of 
New York to deal with the complainant if it has violated its charter 
(National Dank U’, Mathews, IS os S.. (2 ] ). (‘ourts are not inclined 
to allow parti s who have received the full benefit of ultra vires con- 
tracts to escape payment of the sums justly due from them under 
shelter of a plea of ultra vires. A decree will be entered in favor of 
the complainant in accordance with this opinion, 


Endorsed : Filed Sept. 12, 1885. Wm. H, Bradley, clerk. 
Afterwards, to wit, on the 28th day of Oetober, 1885, there was 


filed in said clerk’s office a stipulation in said entitled cause; which 
said stipulation is in the words and figures following, to wit: 


Co 
to 
— 
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698 Circuit Court of the United States, Northern District of 
[llinols. 
Unirep STrates MortGcace Company 


ANSON SrERRY et a/. 


In Chancery. 


It is stipulated that the evidence heretofore taken in the above 
cause shall stand as the evidence on the Issues between the com- 
plainant and the defendant, Jane C. Kingsbury, and that said cause 
shall be heard as to said Jane C. Kingsbury on said evidence, and 
that the exceptions to the master’s report of said Henry W. Kings- 
bury or Eva Van Nest on file or hereafter filed by leave of court 
shall stand as the exceptions of said Jane C. Kingsbury. 
Dated October 28th, 1SS5. 
LYMAN TRUMBULL, 
Nol’r for Jane ¢ ' Kingsbury 
DEATER, HERRICK & ALLEN, 
For Compl't. 


endorsed liled (ct. 25. LSS5. Wm. i. bradley, clerk. 


On the same day, to wit, on the twenty-eighth day of Octo- 


ber, in the adjourned October term of said court, 1585, 1n the 
before Hon. 


ON) 


re cord of the proceedings thereof 11) said entitled CAUSE, 
Walter Q. Gresham, cireuit judge, | following entry, to wit: 


; 
ry 


™ Lait 
f), 


UNxrrep STrates MortTGcace Company 
| -In Chaneery 


i . 
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Now come the parties, by their solicitors, and this cause comes on 
to be heard Upon the exceptions to the master’s report, and after 
hearing the arguments of counsel in part it is ordered that further 
hearing herein be postponed until to-morrow morning. 


ninth day of October, in the ad- 
journed October term of sald court ISSS, in the record of the pro- 
ceedings thereof in said entitled cau before Hon Walter @. 
Gresham, circuit judge, is the following entry, to wit 


Afterwards. to wit.on the twenty 


Ae Pi it 


; 


(proi 


CLOMPANY 


['xirep Strates Mortcaa! 
-In Chancery 


is, 


. 


ANSON SPERRY et al 


—! « 


700 Now come the parties, by their solicitors, and on motion it 
is ordered that the hearing on the exceptions to the master’s 
report be continued to a future d 


41—199) 


.* 


« 
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Afterwards, to wit, on the twenty-eighth day of November, in the 
adjourned October term of said court, 1885, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wil 


Ord . 


[('xirep States Morragacke COMPANY 
| 

| : oe ee ‘In Chancery 

Axson Sperry. Guardian, Xe.: Texnry W. KINGs- | . 
Bury et al. j 


Come now the parti S, by their several solicitors, and the petition 
of IHlenry W. Kingsbury, filed herein, praying for the discharge of 
the receiver herein and other relief, came on for hearing and was 
argued by counsel, and upon consideration thereof it is adjudged 
and deereed by the court that the prayer of said petition is granted, 
and the reeeiver, John \V. le Moyne, Is hereby directed and required 
to forthwith deliver over to said Henry W. Kingsbury the possession 
and control of all and singular the real estate, buildings, personal 
propre rey. and choses in) action, money, al books and pREPOES which 

are in his bands or under his control as receiver of this 
701 = court in this eause, and from thenceforth the said receiver, 
John V. Le Moyne, shall be discharged. 

This order is made, however, upon the following express condl- 
tions, to wit: 

lirst. That said Henry W. Kingsbury forthwith assign and de- 
liver to the said United States Mortgage Company all the present 
outstanding policies of insurance which have been effected In his 
name upon any of the buildings situated on any of the property de- 
scribed in the bill ef complaint or the mortgages referred to therein, 
to be held by said COMpany as collateral se UrILy for any indebted- 
ness due to it under said mortgages. 

Second. That until the further order of the court the said Henry 
W. Kingsbury keep all the buildings situate on said mortgaged 
property fully Insured against loss or damage by lire in some cood 
and re sponsible COMPAany OF companies satisfactory to said United 
States Mortgage ( ompany to an amount of not less than one hun- 
dred thousand dollars, and assign’ and deliver to the said United 
States Mortgage Company each and all the policies of insurance 
therefor as soon as and whenever such Insurance shall be etlected, 
and also deliver to the said United States Mortgage Company or 
their authorized agents all pore mium orrenewal certificates received 


for the payment of premium upon such poliey or policies of 
402 Insurance as soon assuch certificate shall be issued, such poli- 


cles or renewal certificates to be also held as collateral se- 
curity for any indebtedness due to said company under said mort- 
walVees 


Third. ‘Phat during the pendeney of this cause in this court or on 
appeal said Tienry W. Kingsbury shall pay to said mortgage com- 


—_— me |e 


—, 


i ACE AAR seltcite:ti % —a 
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pany yearly on the first day of June a sum of money not less than 
SIX per cent. per year on the amount of the decree to be hereafter 
entered herein, the first payment to be made June first, 1SS6, such 
payments to be applied on any amount which may be finally de- 
termined due to said mortgage company; and the court reserves the 
power at any and at all times hereafter, during the pendency of this 
CUUSC in court or on appeal, lo re take the possession of all orany part 
of said mortgaged property on failure of the said Kingsbury to com- 
ply with or fulfill any of the provisions or directions of this order or 
for further cause shown. 


Afterwards, to wit, On the Lwe nity third day of March, LSS6. there 
was filed in said clerk’s office the opinion of Judge Gresham in said 
entitled cause; which said opinion is in the words and figures fol- 
lowing, to wit: 


405 Cireuit Court of the United States. Northern District of 


Lilinois 
UniTep STaATeEs MortTrocacge Company 


ANSON Srerry ef al 


CiRESHILAM, ./ 


The first two mortgages, dated July 10, 1872, and April, 18738, to 
secure loans of $175,000 and $70,000, respectively, were executed by 
Anson Sperry as guardian. The money was borrowed to enable the 
guardian to re build on his ward’s real estate and to prea ofl incum- 
brances thereon. ar man Gr Pow rs execul d the {hire mortgage 
as guardian on December 1, 1876, to secure a loan of 805.000. This 
amount was needed to pay off overdue interest on the preceding 
mortgages and an Indebtedness incurred by the former guardian in 
rebuilding. Default having been made in the payrnent of interest 
coupons attached to each of the mortgages, the mortgage COMMpany, 
on November 2, 1877, exercised the right given it by the terms of 
the mortgages of declaring the principal sums due, and a few days 
thereafter filed its bill to foreclos: 

Jolin vy. Le Moyne, who fal this Lire had succeeded lowers iis 
cuardian, filed an answer averring that the county court had no 
jurisdiction to authorize the execution of the mortgages for the pur- 
poses specified and denying their validity. The minor became of 

aye December 23, 1553, and in May, 1550, filed his answer, 
704 which, in addition to the averments contained In La Moyne’'s 
answer, alleged that the rate of interest contracted for was 
ive company, and thatthe 


; 
om 


unauthorized by the charter of the mo 
mortgages Ww re invalid for that reason. The mortgages were de- 
creed to be valid on the loth dav of S« prt miber last. and the amount 
due the complainant remains LO Ly 7 termined (24 ed Rep., So) 
‘The bonds which the three mortgages were execul 7 Lo secure all 
drew 9 per cent. interest, with coupons annexed, and in his appli- 
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cation to the court for authority to make a third loan and execute 
ul mortgage to secure it Powers stated the amount of interest due 
from his ward at the rate of 9 per cent. upon the first two mort- 
gages, and at the same rate on all past-due coupons, On this basis 


tis contended for the defendant that when the principal sum be- 
CAMNC due ‘ut the election of the mortgage company the contract prO- 
vided no rate of Interest, and that thereafter the loans drew the rate 
allowed by the statute, viz., 6 per cent. It was held in Ohio vs. 
I Ink, U.S ’ OG, thatthe creditor was entitled LO the contraet rate up 
to the maturity of the debt, and thereatter the stavutory rite, unless 
adifferent local rule had been established. lt was also held in the 
SAMmIC Case that il ditl rent local r ile hac ber Ih stablished in) Illinois 
by the supreme court of that State in Phinney vs. Baldwin, 16 ills., 


10S, 1?) which it Was decided that a note viven ior a sum of 


TO money bearing interest at a given rate continued to bear that 


. ] . : } : ; ; a : : 
rate as bOnL as the PrINCT pal remained unpaid. Lhe rate ol 
} 
; 


interest, therefore. on the three loans remained une langed when the 
principal sums became due by the election of the mortgage com- 


cr; 
— => 
pany. 


One of the coupons (all being alike except as to number) reads as 
follows 

“Due the United States Mortgage Company thirty-one hun- 
dred and fifty dollars on the lst day Ol October, A. 1). Sao, n 


vol eoln of the l nited State s. pavable al such place ae ihe city ol 


( hicago, in the State of Illinois, as the said United States Mortgage 
Company, ther SUCCESSOTS, legal Popes s( ntative SOF assivhs, shall, il) 
Writing, Irom time to Lime, appornt, and in di fault of such appornt- 
ment then at the agency of said Company, In the said CILV ot Chi- 
CALO, Ly Ing tor the pavinent of an Installmy nt ol brite rest due Ol} 
that day on my bond to the said United States Mortgage Company, 
of this date, conditioned for the payment in gold coin of the United 
States of S/O.000, With semi-annual interest at 9 per centum per an- 
num on the whole sum from time to time remaining Unpaid it) old 
coin of the United States, said bond being made to secure a loan 
made to mein like rold Gon Said pavinents are to bi made In 
vold coin of the quality and fineness of the present standard of the 
United States 


ANSON SPERRY, 
(juardian of thie bstate of Tlen f, W. Kingsbury.” 


TOG While it is true that a promise in advance in a note or 
’ . , ‘ ’ + ‘ a 7 
other instrument to pav compound interest will not be en- 
forced, still coupons given by an individual or a corporation for In- 


1] ‘ . i ie : . ] = . « . 4b . . 
stullments of interest to mature on bonds draw tnterest. ‘This. how- 


ever, Ils upon the theory that such coupons are separate Instruments, 
promises to pay to bearer specified sums of money at specified times, 


ra A ES Bi 


- 
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and when severed from the bonds to which they are attached pos- 
sess all the essential qualities of commercial paper. 

Gelpeck v. Dubuque, 1 Wal., 206 

Thompson v. Lee Co.. 3 Wall... 35] 

Aurora v. West, 9 Wall., 105 

Clark v. lowa City, 20 Wal., 583 


ut these coupons are only such in form. They bind neither the 
guardian nor the ward personally; in fact, they bind no one per- 
sonally. The bonds and coupons are made a charge upon the 
ward's real estate, and he personal action can be maintained by the 
holders of the 1), their remedy being n equity to enforce the charge 
or lie I}. It Is expressly proy ided 11) the bonds, the mortgages, and 
the orders of the court authorizing thi cuardians to make the loans 
that they are not to be personally liable,and if the incumbered real 
estate proves to bean insufficient security the mortgage company will 
have no remedy against the guardians or Sperry for the deficiency. 
It is not pretended that the mortgage company took the bonds or 

coupons supposing the guardians were personally liabl 
707 ‘The coupons, so ealled, are not commercial paper and do not 
: draw interest. 

Section 2, chap. 74, of the Illinois Rev. Stat. provides that cred- 
itors shall be allowed interest at the rate of 6 per centum per an- 
num on all moneys after they become due On any bone, bill, prom- 
issory note, or other instrument of writing. 

It is claimed that under this statute the coupons are “ instruments 
in writing,’ and drew interest at the rate of 6 per cent. per annum 
after thi V by Came due. 

(Courts of equity look to the snbstance and not to the mi re form 
of transactions, and we have already seen that neither the bonds 
nor the COU Pons created any yy rsol i] lability. The three loans, 
evidence d ils they are by the bonds, coupons, norteages and orders 
of the court, have no other or greater etlect than tf the county court 
had authorized the guardian to procure the money to rebuild, 
charging the ward's estate with its re pra vrnne nt with interest at 0 per 
cent., payable semi-annually, and the | 
such authority. 

At the time the third loan was made the nortgage COTM PMATLY 
claimed that there was due it for interest on the principal of the 
first and second loans and interest on past-due coupons, both at the 
rate of Y per cent. per annum, So5,194.27 

Powers, the guardian at this time, was a member of the mortgage 

company’s loan committee at Chicago, thus occupying tcon- 
70S sistent relations, and in his ye tition to the county court for 

authority to make the third mortgage he admitted the cor- 
rectness of this claim. While it was clear that if there was anv 
foundation at all for interest on the past-due coupons the rate should 
not have exceeded the statute rate of 6 per cent., thr euardian 
seemed more mindful of his duty to the mortgage company than to 


; ’ ? 
ans had been made under 


his ward and allowed and paid to the former 9 per cent It is true 
this was claimed and allowed as interest on interest and not as in- 
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| terest on the principal sums, but the exeess over 6 per cent. was 
. . . . . 
obviously unjust and illegal. Usury consists in the contracting for, 
recelving, or reserving a vreater rate of interest on the principal 
SUT than is allows ad D\ uw, Wilille compound interest Is the addi- 
tion of the accruing interest to the principal and the taking of inter- 
est on this interest { wurts decline to entorece contracts providing 
lth AGL VAahee iQ) Omoull c interest, not, however. because they ure 
St rrous tit 7 tl) rouhne byeaf thnev tena {) oppress the debtor 
aeeae le alnsStL DUDIIC DOLICS Viones yee paid noweve r. for com- 
pound I res CeLlil t be recovered mck, and a note eiven for the 
Tian’ L ol nterest on past-dur hiterest s valid and ean be enforced 
IN Hickok, ] Wend., 021 
Stewart v. Petree, 55 N. Y., 621 
Camb bate | Conn., iIS{ 
\\ . Llowland, 25 Pick., 164 
VI. \ - pIStIOD), > j ik b> 
‘) boltieise lsaurtie ij Vi oo 
\Ioshe Chapin, 12 Wis., 405. 
lt is not to be presumed that a court Whose peculiar prov- 
po) sto protect persons of tender vears would charge an 
fant’s estate with compound interest. It was the order of 
tuirt f rave etfeet to the contracts and bound the infants 
ft 4 eC Ube Lig Ihterest on the prin ipal sums became 
bhi hal Linab ihstruments In the form Of coupons 
vere attached to be hits but this of itself was not sutheient to 
bya urt intended Oo Churve the estate WIth Interest on 
7 ) , 7 ’ ’ 
i | i | | i] hor cit’ COMpany gmemanaed lla recelved 
t of SO5.000 loan more than was due it as interest on the first 
i rid li> it 1s Lite iowever, DV ¢ Li]sé | ior the mort- 
: 
1L)T) hihi ) ‘at Line third mortovace reiated to interest 
rf Was anh rreel nt to pav the past-adu rest on thie principal of 
he iil in) midi tnortgwages aha Interest on terest Installments 
rom lhie Lye : erTariv ovecal Luis ind that such a contract 
~ } Jin Deri eese i> Freemenht nadvance to pre COLIPOUuUTLU 
beer lt does not tu ippear from the record that the county 
() i eC Lora ah ana mortevag a par to enable the 
He ) DAY Com Ind interest he tirst and seeond loans 
ind we- have already se that the « } for the additional 3 per 
wit fest legal and untust, if, in faet. it did not amount 
to usu} | oud Ln) his answer denied the validity of thr 
_ + 
mes, AMWad aller ne S majyorityv the delendant tied an 
, , 
ANS We Vile We denied thelr Va tv, and endeavored to 
710 y i is | DOLD Pp ih llhdid Thterest, allhoug 1 te 
i tie benell Lt Lie mortvag COMPANY s Money 
it? i Let BS (*i)] | j phcasS§ 6 6M (i! Feral Li Caovt pct tle il protracted 
lridd GN DOTISIN Lt] if lai POT O! ptiv entorced bs retwedy 
the property mareved would ha wen sold when its value was de- 
} ? ; : : , 
' pressed, and for not more than the amount due on the three ioans. 


, ow larcwale Mee 
ira sul iargely 1 eXcess 


ae 


ee ee re 
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of the incumbranee. This is an adi itted faci. Under these cir- 


cumstances the defendant should be required to pay the mortgage 
company il reasonable COTM nsation tor ‘the use of its money, In- 
terest W it] theretore be allowed on thre pyriin cipal sums at: per ceent., 
until the — of Nov., 1877, when Mr. Le Moyne was appointed guard- 
Man and thereafter On the third loan ata rate whi) ch will be ¢ CQUlVE il- 


bia @A 
i 


“ } ' ) 
nt to 65 per cent. on all the loans trom the last-named dat 


Endorsed: Filed M’ch 23, 1886. Wm. H. Bradley, clerk 


71] On the same day, to wit, on the twenty-third day of March, 
1) the adjourned March term if said cou ISSO. rn the reeord 
f the proceedings thereof in said ent | ca j before | rT) Walte 


i a 
\) (;resham, cireult ludge, Is Lie TOlLlioWING entry, to Wil 


Tue Unitep States Mortoacre Company 


+ 


Anson Srerry and Henry W. Kinosrury ef al. J 


fhis cause coming on to be heard uy the bill of complaint, the 
ewers of the defendan and rel ns thereto, and the master’s 
report filed, and the ree and « bits returned into court with 
suid report, and counsel having | eard, and the eourt having 
taken sald cause under advisems i herein an opinion in writ 
Ing on the tweilth IPth) day i seplem bel ISS, sustaining thr 
validity of the mortgages mentioned In sald bill of comy L WIth 
out determining the amount due u the same, and certain of thi 
defendants having filed excep : { Salad masters report of thre 
1 , ’ ’ 
mount due on sald morigvuves, And Int not beng niv ad 
vised as to said’ exceptions, thi Yr ol t same was postponed 
until the further order of the court i thereup iftterwards this 
cause coming on for a further | f sald exceptions to the 
inaster's report of the amount said mortgages, and thi 

412 several parties to sald Cul hg ana Li ~/] bE excep 
tions having been argued b . ind the court being now 

fuliv advised fied an opi nn) 1 \ i on the hit th (loth) day 
of December, 1SS5, sustaining, : loes hereby sustain. said exeep 


First. ‘To the allow of thi tems of interest coupons 
allowed bv said masters - rt 
Second To thr allowance Ors 1] 1 Line Drineip () “Alla) ton} 
baer) five thousand dollars (805,000), secured by said mortgage 
made > Th man ts eens ca rei nh.as represents CTest O1 
coupons secured by tl . sald two mortgages made bv the said Anson 
Sperry as vuardian, amounting t : | seven thous | seven 
hundred and eighty-four dollars a forty cents (87,754.40 
Third Lo the allowance of Inleres| L tne rate o] per cent 
mad OV tie snlda He PAith fs rowers as 


per annum on the loan 
cuardian, 

And as to the excepllols LO ali OLIN Indebteda i the 
said master’s report the court doth ov: 
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And the court finds that there was due the complainant, October 
fifteenth (15th), 1884, of principal and interest on the loans made by 
said Anson Sperry as guardian, calculating Interest at nine per cent. 
per annum from the time to’ which the interest on said loans had 

been paid or funded and secured by the mortgage executed 
713 by the said Powers, the following sums, to wit: 
Fremenel OF BIGE TOON ..onccccccces connenenwteanonn $175,000 00 
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Interest at nine ({) per 


IS76, to October tifteenth (15th), 1SS4 ....--.----- 125 340 10 
Principal Of second loan — poaowa —— 70,000 OU 
Interest at nine (%) per cent. from April tirst (1st), 

ISdd. to October fifteenth (loot). ISS4 ii a a ” wen ae 7 ol? ou 

Makn il total of Boe Oma Ey we ve ann eR ae me S417.So6 yy 


(nd the court finds and the master’s report shows 

paVInents to the complainant, made October tif- 

teenth (15th), ISSt,and previously, tothe amount of. $502,568 17 
hat said Powers improperly paid to said com- 
plainant the sum of 8570.07 as interest on coupons 


secured by said Ist and 2nd mortgages, which sum 


: ’ ' . ’ ’ ee ed — oe 
should be Charged to complainant " [2 enee oon Soi of 
Total payments ee 
Leaving a balance due October fifteenth (loth), 1SS4, 
on said tirst two loans of ae . a STL4.017 a | 
The interest upon which at nine () per cent. to De- 
cember tifteenth (loth), ISS5, is.------ iiveeabniaiuition 12.0606 35 
Leaving a balance due on the tirst two loans at 
that date - a wa en ae 
iit {nd the court finds that the principal of said 
’ And the court [nds that the principal of sat 
third mortgage made by Ileman G. Powers 
should be reduced by deducting the amount of In- 
terest of coupons included therein, or $7,219.27, leav- 
OE PETE EIEN EEE A SOE LS ee | Bj ein Met SS7.780 75 


‘ . ° } ? yy 1] : 
And Chaat thaye COMP AAT anbtsnouid be allowed as interest 
thereon to Decem be 4 fitteenth (loth). ISS), the 


a i SE cen veo, NT Pe uA AD 


Making a total of principal and interest due on said 


gg Dt Ge sisi su andes incision bili ithe ang saiedidaaa i aie iad SO4745 SO 
Which. added to the sum due on said tirst two mort- 
ent CD A CI I sacesnininiin cies sheneiaenacincutn abide 8221727 Of 


due the complainant on all three of said mortgages December fif- 
teenth ( loth), 1SSo. 


~ 


authorized to be sold. 

[t is thereupon ordered, adjud 
gages were and are valid mortgag 
found due: that there was due th 
(loth) day of December, 1855, said 
defendants, or some of them 


’ 


715 
said sum of S221 727.64, wit 

six (6) per cent. per annum from 

ct mber, ISSO. and pars Lo the ollie I 

In this cause, and 


hereinafter and in said bill of « 
thereof as mav be necessary to prar\ 
the complainant, with 

nm Re 
Sit] fil Pubic vendue ta) thi ii 


Henry W. bishop, one of thi mast 


| ’ 


’ ? , 
the north door of the building know) 


1, os } ‘ . | . 5 ‘~~ 7 
Ollice, In the ety of Chicago and St 
’ , 
ter oive the notice 


chaser ail such Sle that Upon stl 


mS execute and deliver to the pure! 
ee certificates of sale deseribing thi 
paid there lor, or if purchased i 
its bid, and the time when suel: 
lor said premises if the same shal! 
and that within ten (10) davs 
116 cate of such certificate in 
county, in said district 
That said mast r, out of the proc 
and disbursements herein and pay 1 
| costs In this cause, and out of the ret 
| ant the amount by this decree fou 
thereon at the rate of six (6) per « 
Looths) day of Decenrbe r. ISS, bo thie 
remainder shall not be sutlicient 1 
} thiat he Apply the same to the extent 
| fuction there ot, and speciiv the amo 
of such sale, and if said remaindet 
pay said amount and interest that hy 
furthe ord: r ot this court. and Liat 
Speckive parties lo whom iY Prbin' I ivi 
) and tile the same, with his report ol 


lt is lurther decreed that upon thie 
after the date of 
deemed according to law, the dete 
under them or any of them since t 
forever barred and 
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ANSON SPERRY 


within sixty (60) day- 
date of the entry of this dee! 


in default of su 


Miterest thel 


require | by the! 
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COM painant or any of Live praartis sto th 
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And the court further finds that by the consent and at the request 
of the defendants the said mortgages were heretofore released as to so 
much of the premises included in said mortgages not hereinafter 


and decreed that said mort- 
for the amounts hereinbefore 
tnplainant on said fifteenth 
$221 727.64: that said 

from the 
pay to said complainant the 
thereon at the rate of 
~ Lid Hiles nth (loth) day of De- 
of this court their taxed costs 
bh payment that the 
aint described, or so much 


ec nmount 


ulm ol 
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lnterest 


pore rises 


so found to be due 
il and the COSLS aforesaid, be 
and best bidder, for cash, by 
in chancery of this court, at 

the custom-house and post- 

Ol Lil Hols, and th il said Lliis- 
les of this court, and that the 
s cause may become the pur- 
sale being made said master 
or purchase rs a certilcate or 
umount 
amount of 
lol toa de ed 
redeem 7: according LO law, 
) such sale he file a dupl- 


» 4] 
CS PUrelnuased, ibe 
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or any part thereof ; 

not be redeemed as aforesaid, 

to snid master or his suecessor of the said 
le] -reof. said master shall make 


der of such certificate a eood and sulh- 
; ; } ,] ? ge +} 
Of Silat premise ana tinal thereupon Lie 
, ’ ] : 
1 «eed ¢ sor their teval representatives 
SSloth ll4id PTreIIses, ana that. any of 
° } 
in I | POSSESSION OI Said: premises, 
j { ! Vino mav have come nto such 
a he commencement ol 
masters deed of convevance 
rder of court contirming sald sale, sur- 
I 1255CS i 1 of] Lite Or oT intees, his o1 
orized to ve soidad are situate in 
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{ ; | wt ‘) bilthols, and de 
‘ , ~_ 
ten 11.6) feet of lot five (5) and 
? Vs  D } ihe orl: imal town Ol 
] i 2 iz | +] 
i . if in i ital {)} Lilie bor i 
+ ln township thirtv-nine 
it) Cast, ¢ Lihe third principal 
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\ a lereo rcitded Ih the 
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portion or parcel of the said east half (3) 
| nine (9) ineluded 

iIndaries, to Commencing on the 

of the north branch of the Chicago river 
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at a point two hundred and thirty-one (251) feet northwesterlv from 
the intersection of the north line of Indiana street with said dock 
line, and rannuing thence northwesterly along the said dock line to 
a point where a line drawn through Ontario street three (3) feet 
north of and parallel with a line drawn east and west through the 


centre of ( yntario street would 


on a line three (3) feet north of 
and west through the centre of said Ontario street to ft 
of Kingsbury street three hundred and forty-three (5 


Intersect said dock line: thence cust 


and parallel with a line drawn east 


he west line 
io) feet, and 


thence southwesterly In a direct line to th place of be glnning. 
Also all that piece or portion of said east half €. } of the northwest 


quarter (}) of said section nin 


‘ ¢ 


4), in township thirty-nine (39) afore- 


suld, bounded and deseribed as follows, to wit: Commeneing ata 
point in the east line of said northwest quarter section three (3) feet 


north of the centre line of Ontario street, In the city Ol Chicago, ana 


running thence west on a line 


with the centre line of 
7) li 


{Zz centre line of Kingsbur 


the centre ine Of sald 
+ 


three > feet north of and parallel 
said Ontario street to a point in the 
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; | 4] eo 

y street Lnence southenasteri\ along 
Kinesburv street to a point in the 
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centre ine of Oho Street @Xtlel de thence Cust ilong thi centre 
line of said Ohno street extended to a point in the east line-of said 
northwest quarter section, and Lene north Llong sald CiuSi Linn of 
sald northwest quarter SECTION ) lig hi Of her ne 

Also that piece or portion of said east hall of the northwest 
quarter (!) of Said section nil , ed and deseribed as fol 
lows. LO WIL: (Commencing (oT) t} = F eo. Lie ¢ St DANK Of] ait 
north branch of the Chicago t a point two hundred and 
thirty-one (251) feet northwesterly from the point of intersection 
of the north line of Indiana str th said doecl d running 
thenee northwesterly along t! e | where a 
line drawn through Ontario st feet nort! ind paral 
lel with a line drawn east wes ih the ee (Ontario 
“treet W wuld niersect sald : t | ( CAasL O e Lires 

) feet north of and paratiel w vn ¢ and west 
through the centre of said © : to the wes ne of Kings 
by irv street thi nce south Le] rite wes Init rbury 
street three hundred an | fort ' beet fl In said west 

line. and thence southw: ect he t place ol 

42] beginning, together v nd sing rf tenements 

hereditaments, and ay | s tnereu any wise 

’ } ' " 

appertaini y and tne revers ! eCrsit I ier and 
remainders, rents, Issues, and | her 

And it is further ordered t! ecree be entered t! wentv- 
third day of March, ISS6, i Sala df (] of Dy 
cem ber, LSS5. 

And thereupon the comp san app Supreme 
Court of the United States, wi ~ wed 10 Of on thi 
complainant filing bond in thi ve hunare ins (S000). 
with surety, to be approved v\ Line wrt. within one hundred and 
twenty davs from the entry of 1 decree, the sald b | to operate 


as a supersedeas. 
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filed in said el 
sause: which sald e 
following, to Wii 
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nited States, Northern District 
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The condition of the above obligation is such that whereas 

724 ‘the circuit court of the United States in and for the northern 
district of Illinois did, on the twenty-third day of March, A. 

DD. 1SS6, enter a decree nunc pro tune as of the fifteenth day of De- 
cember, A. D. 1885, in a certain cause pending in suid cireuit court 
wherein the above-bounden United States Mortgage Company was 
complainant and said Anson Sperry, Henry W. Kingsbury, Albert 
G. Lawrence, Eva Lawrence, Jane C. Kingsbury, Hleman G. Powers, 
and John V. Le Moyne, as guardian of Henry W. Kingsbury, a minor, 
were defendants, from which said decree of said circuit court the 
ubove-bounden United States NI rigace Company las praved for 
and obtained an appeal to the Supreme Court of the United States 
Now. therefore, if the sald § rite d States Mortgage { ompan shall 
prosecute its said appeal with effect and moreover pay the amount 
of costs and damages I’ ndered and Lo Lye re rede r d hk CUS the sid 
decree shall be atlirmed Dr the said S ipreme Court of the United 
States, then the above obligation Lo bye void : otherwist LO remen 

Ill full force and virtue. 


THE UNTTED STATES MORTGAGE 
Dy S. D. BABCOCkK., President 
ISEAL. | 
S. D. BABCOCK, Surity 


Attest: W. P. ELLIOTT, Sec’y. [sat. ] 


420 City, COUNTY, AND STATE OF New York, 3% 


On the twenty-fourth day of March, in the year of our Lord one 
thousand elght hundred and erotity SIX. before Tie pe rsonal hy Cahie 
Samuel D. Babcock, the president of, and William P. Elliott.-thi 
secretary ot, t ic i hited States \Mortyvage Company, thie corporation 
deseribed in, rant who by its said president and secretary executed, 
the foregoing pant oper to me personally known, and the said 
Samuel |). Babeock and William |? elliott. being by me severally 
duly sworn, did depose and Sav, CaCI ror himself. that | he was the 
president and secretary, respectively, of the said The United States 
Mortgage Company ; that thev wer icquainted with the corporate 
seal of said COM pany | that the seal alltixed to the loregoing tmstru- 
ment is such corporate seal and was affixed thereto Dy authority of 
its board of directors, ana that tries’ sroned thie ir hames thereto iis 
president and secretary by like authority. 

: Witness my hand and official seal the day and year last 
[SEAI 7 above written. 

EDWIN B. WOODS, 
Nota ’ Publi Aing (o 
Cert. filed in N. Y. Co 


City, County, AND STATE OF NEW YORK, 88 


On the 24th day of March, 1856, before me personally came Sam- 


‘ye 


eo rift’ UNITED STATES MORTGAGE CoO. VS. 
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uel babcock, tO me Knowh and Known to me to be the lli- 


wad | t. - } , ] } , } ’ . P : 
i 2b (divid ieSCl ei Pand whoexecuted the foregoing tnstru- 
mecnhnbh, ablidd ie ackKhnowiedeed to tne that he executed thie same 
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[NITED STates MortGace Company 
, ve, >In Chaneery. 
ANSON SPpeERRY ef a/ 


And now on this day come the parties to the above-entitled 
728 . gause, by their respective solicitors, and Messrs. Wait & Clark 
move the court to wit sdraw their appearance as solicitors for 
Jane C. Kingsbury, and produce to the court a letter from her au- 
thorizing such withdrawal and the substitution of one of the solieit- 
ors for Henry W. Kingsbury as her solicitor; and thereupon, no 
objection being made, it is ordered that the said Wait & Clarke have 
leave to withdraw their appearance, and that Lyman Trumbull be 
substituted as solicitor for the said Jane C. Kingsbury, and that this 
ord r he entered retin pro tune AS OF (ctober twently- iolht, ISS5, ils 
by stipulation of the solicitors of the parties 


Afterwards, to wit, on the sixteenth day of July, 1886, there was 
fil d 1 said ele 1k’s olhee a stipulation It) said entitled CAUSC ; which 
sald stipulation is in the words and icrures following to wit: 


wet . 
. 


729) United States Cireuit Court, Northern District of Illinois. In 
{ hanes ry. 


UNirep States Mortraace Co 
iS. Bill 


Anson Srerry eal 


It is hereby stipulated by and between the respective parties to 
the above- ntitled cause threat iit) ord r hay be entered by the court 
Wn said CAUSE enlarging the Lime for thie closing of prools therem he- 
fore the master in chancery until the third day of June, 1885 

Dated May 29) 1885. 

Vv. LE MOYNE, 
hor li ary We King bury and 
JOHN V. Le MOYNE,. 
DEATER, HERRICK & ALLEN, 
kor Compl’ 
WILSON & MOORE, 


Nol'rs for five Lh ff 


Endorsed: Filed July 16, 1SS6.) Wm. H. Bradley, elerk 


pou NorTHuern District or ILiinors, : 


I, William HT. Bradley, clerk of the cirenit court of the United 
states for sald district, do here Ly Ceruiy tie above and fore rong to 
be a true and correet transcript of the record of all the procecdings 


had in said court in the cause wherein The United States Mortgage 


B18) THE UNITED STATES MORTGAGE CO. VS. 


Company is the complainant and Anson Sperry, Henry W. Kings- 
bury ef al. are the defendants, as the same appear from the files and 
records of said court now remaining in my custody and control. 
In testimony whereof I have hereunto set my hand and affixed 
' > etee ' ’ the seal of said court, at my office, in Chi- 
Seal of ¢ irenuit Court | ; ‘ ; -% . : , . . 
a cago, in said distriet, this twenty-first day 
S., Northern [ ist. [ |- oe ’ . 7” ° 
™~ prt mover, ISS6. 


linois. 1855. WM. H. BRADLEY, Clerk. 


deol In) tha Supreme Cfourt of thr LT nited States. October Term. 


A. D. 1SS6. 


Tne Unsirep Strares Morraace Com- ) 
pANY, Appellant | Appeal from the Cireutt 
! (Court of the United 
Anson Sperry, Henry W. Kinxnasrury, { States for the Northern 
lleman G. Powers, Eva Lawrence, and | District of Illinois. 

Jane C. Kingsbury, Appellees. | 

And now comes the United States Mortgage Company, by Wirt 
1), xter. its attorney, and Savs that in the record and proceedings 
aforesaid there is manifest error in this, to wit: 

1. The court erred in sustaining the exceptions to the master’s 
allowance of the several items of interest on coupons allowed by said 
2 The court erred i] sustaining the exceptions | to the low: ance by 
the master in his said report of somuch of the principal of said loan 
of 895,000, secured by said: mortgage made by Heman G. Powers 
as guardian, as represents interest on coupons secured by the said 
ardian. 
the allowance 


. , 
tLWo mortevages nade DY the salad Anso} Sperry as gi 
. : 
;) ° ; 7 TPYy?rT ree >| : , , 
> be Court erred ih SUSLUATIINY Like CXCepPtIONs ti 


i ? ’ + > ° 
bY the master In his sald report of rnterest at the rate of nine 


ey ? ; rit ’ ey «272 PVT7T99} ry +] — >} rracte yy , TT 1] ‘ (; 
dtd am pel o ae pred cLELEULET) OF} Lift Poa made oy if iC Scllit clan Be 
rower Ss orunraran 

, — . = : : 

i ‘The court erred in not allowing interest on the several coupons 

] ’ ¥ ‘ ov, 197 ’ } ; — ’ ’ ’ 1] ? , . ’ 7 { 
evidenecine overdue aNd Ubpala TMS tLOALIMents OF lnterest uc Ohl sale 

‘ 


several mortgages 

>. The eourt erred in disallowing -the said sum of 87,754.40, ben 
so much of said loan of 895,000, secured by said mortgage made by 
Ileman G. Powers, as r presents Interest on cCoupor: secured by the 

) tgages made by the said Anson Sperry as guardian. 
erred in not allowing interest at the rate of nine per 
cent. per annum on the prineipal of the loan made by the said ITe- 
. | ie said mortgage executed 
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‘ Lhe court erred in not allowing interest on any of 
. | ’ , ‘ ° ° 
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he first two toans, on the loth dav of October. 1SS4. was the 


sum of SIZOSoS.S4 
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ANSON SPERRY ET AL. Dod 
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| 9% The court erred in finding and decreeing that the principal of 
said third m rigauyge made by ssid Heman G. Powers should be re- 
duced by deducting the amount of interest on COUPOnS included 
therein, o1 the sum of 84.2 5.2, 


10. The court erred in tinding and decreeing that the interest t 


De nliliowed to) the Compiath mL OD tive mount OT principal found to 
) } a> see ~- 
be due on sald third mortgage was the sum of 86£'03.07. 
- 
at PP ry” 4 ; , 
= (OO 11. The court erred in finding and decreeing that the total 


of principal and interest due the complainant December 15, 
ISS, on said third mortgage made by said Heman G. Powers, was the 
sum of 804.745.S0 
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12. The court erred. in finding and decreeing that the total due the 
complainant on said three mortgages on December 15, 1885, was the 
sum of $221,727.64. 

And the said Lnited States Mortgage Company prays that the 
decree aforesaid may be reverse d ube annulled, and that rE ma be 
restored to all things which it hath lost by oceasion of the said 
decree, ete ; 

WIRT DENTER, 
Attorney for Appellant 
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This was a bill in equity, brought in the Circuit court for 
the Northern district of [linois, by the United States Mort- 
gage Company, a corporation of New’ York, against 
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prayer of this petition, with a lke provision as in the 
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Prom hor ; , 
former order, that when the loan should be negotiated In 


pursuance of the order, the guardian shouid report the 
LO in and the securities * prop Si cd tO he executed a? and 
his transactions under the order, tothe court. (Rec.. 
; oe, | 
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()n \pril 4, 1572 the guardian tiled a further. petition. 


‘ 


his petition set forth. that in the necotiations which he 
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prior to presenting his petition of March 7th, asking per- 
mission to borrow from that company S7%.000 in cold 
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mortgage should include another lot, not included 1 
former petiuon, which was by accident omitted in the 
peution and order; that by reason of the omission, peti- 
uioner was not able to conclude and receive the loan, and 
he therefore prayed thatthe order be amended, so as to 
allow him to include in the mortgage to be made the ad- 


5° . _ = } ‘ - . iat o | 
ditional lot. and that the former petition also be amended 


by inserting a description of that lot. (Ree., 129.) 
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An ordet Was entere d 


tion. . (Rec., 131.) 


le a second mort- 


l nde r these orgers, the guardian mag 


gage to the United States Mortgage Company to secure 


a loan *of $70,000 in gold, the mother and grand- 
mother ot the min Iso uniting in tl rigage. (Re 
MOLNeT OF The MINOL aisO ULNING IM this MOrgage, Aec.., 


' : — 
No formal! ordet appears of reg rad specially approving 


. . : | . 4 1 ail + ‘ , 
this mortgage, as in the case of the first mortgage Bu 
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ham) 


on July 10,1873, the guardian filed a report, setting forth 


the petition for leave to mortgage, and the order allowing 


the prayer of the petition, and that in pursuance of the 

‘ ‘y rT ’ j } 4) : a } . } } } + le t th . ] . 
powe! granted DY the order, be had made a turther ioan 
from the United States Mortgage Company of $70,000 in 


wold and executed a 


} 
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ond and mortgage, setting forth 
: - . - ‘ | . ae on ] es sas » : 
the particular terms; tha ie had received of the loan 


void. which he had converted into currency. 


$21,595.30 In g 


receiving as premium $2,559.38. (Rec., 132.) This 
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report was duly approve d by the court. ( Reec.. I4i.) 


In a report, filed August 7, 1873, the guardian reported 

as received on account of the second loan, > 10,000 in cold, 

‘ealized f{ he sale of the gold, prem: to the 

and as realized trom the sale of the gold, premiums to the 

amount of S6.s00. (Rec.. [4 3.) This report: was also 
approved by an order of the court. (Rec., 149.) 

On July 31,1573, Sperry resigned as guardian, and 


' 
' 


Kiva Lawrence, the mother of the minor, was appointed. 
In his resignation, Mr. Sperry set forth as the reason, 
a communication to him from Mrs. Lawrence, in which 
she says: 
‘ T have always desired and intended to become the 
guardian of my son, but cireumstances have forced me to 
wail. My friends now are 


willing to sign my bond, and 11 


iQ 


is only to take your place myself that I ask for your resig- 

nation. I cannot end my letter without thanking you for 

accepting the trust, and for the faithfulness with which you 

have conducted the affairs of the estate during the past 
-— it ‘ 

Vear®r. ( iXec.. IsQ)}.,. 

The inventory of Mrs. Lawrence, tiled November 7. 
1873, set forth as incumbrances on the real estate the two 
mortgages to the United States Ma rigage Company, then 
rate ol interest and when due: also. that there Was still 


due from the mor company to the estate a balance 


ae j 1] ] ] . 7 , ' == Dn 
of $5,404.70 in gold,on the last loan Of $70,000. (Kec., 
oo Thi . ‘ ‘ 4 tr rye ‘d | * the t 
I 5.) nis inventory was auly apnroved Dy the court, 


(Rec., 158-9.) On April 2, 1574, Mrs. Lawrence tiled a 
report in which she set forth that the estate was subject to 
the two mortgages to the Mortgage Company, “ one for 
“$175,000 and the other for $70,009,” and that she hac 
received the balance due on account of the second mort- 
Fare ind converted it into curreney, realizing 39,555.10 
(Rec., 235-6.) 

On February 3, 1875, Mrs. Lawrence resigned as 
guardian, and requested the court to appoint Heman G. 
Powers her successor, and, on February 4th, Powers was 


appointed guardian. (Rec., 160.) 


ti 

The pamic of 1873-77 resulted In a general reduction 
of values and much financial embarrassment, and during 
\MIrs. Lawrence’s administration of the estate, unpaid in- 
terest 1 taxes t large an t had ace lated 
terest and taxe o a large amount had accumulated. 


(Rec., 80-7.) As the result, the estaye was unable to 


, 
meet its obligations, and on October 12, 1876, Powers, as 
guardian,tiled a petition for leave to make a third mortgage 

This petition set forth at length the proceedings au- 
thorizing the two prior mortgages, the making of the 


mortea 


gages and the receipt of the amount of the loans, 


J 
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ia 


that both mortgayges—particularly describing each—-were 
“ submitted to and approved by this court”; that the 
money loaned on the first mortgage was duly expended 
by Sperry inthe payment of the indebtedness then exist- 
ing and in the erection of the buildings contemplated: 
that of the money loaned upon the second mortgage, the 
sum of $61,595.30 was received by Sperry and was 
expended by him for the uses expressed in the petition 
and order authorizing the loan, except the sum of 
916,934.09, Which was paid by him to his successor, Mrs. 
Lawrence; that afterwards the balance of SS 104.90 ol 


Q).0)000,. Was Da hy the COMPANY to NIrs 


the loan of 970, IS | 

Lawrence: that Ni rs. Leawren had tled t report show 
inv a balance in her hands of Ss17.77: that considerabl 
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sums remained due and unpaid to contractors for the erec- 


} > . . , ? 
tion of the bu dings, which were set forth in detail and 
+‘ 5 | ’ 
were alleged to have been long due and unpaid 
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hat an indebtedness to Thomas Swan, amounting | 
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stone used in the building; that judgment had been ren- 


dered against Sperry personally for. the amount: that, on 


a Writ of error, the Supreme court had declared that 
Sperry was entitled to be indemnified, and made whole 
out of the estate. 

That the revenue of the estate consisted only of the rents, 
and that the amount was insuflictent to meet the expenses 
and pay the various items of indebtedness, and pay the 
sums due to Jane C. Kingsbury and Eva Lawrence, as 
dower, and for the maintenance of the ward; that the 
United States Mortgage Company would, upon the 
authority of the court, loan to the estate the sum of $95,- 
000 in gold, on the security of a mortgage on the real 
estate, particularly described in the petition; that this sum, 
converted into currency, would be sufficient to enable 
petitioner to satisfy all the indebtedness of the estate. 

The 


powered LO make an additional loun ot SOS.000 1n cold 


petiuoner praved that he might be em- 


and to mortgage the premises described as securitv. (For 
‘ ~ 


- ae 


this petition, see Rec., 164—175.) 


On this petition, an order was entered, authorizing the 
mortgage (Kec., 176), and thereupon the loan was made 
and the mortgage given, the grandmother of the ward 
uniting in the mortgage. (Rec., 286.) 

The reports of the guardians show premiums realized 
from the sale of the gold loaned by the United States 
Mortgage Company on the several mortgages to the 


amount of $38,549.19. (Rec., 120; 132-33 143: 219; 


On September 20, 1577, Powers resigned as guardian, 


and John V. Le Moyne was appointed his successor. 


On November g, 1577, the present bill was filed, alleg- 


ing default in the payment of the coupon for interest on 
the first loan, payable on the 1st of May, 1877, of the 
coupon for interest on the second loan, payable on the rst 
of October, 1877, and of the coupon for interest on the 
third loan, payable on the tst of June, 1877. The bill 
also alleged default in the payment of taxes, and prayed 
the foreclosure of the mortgages and the appointment of 
a receiver pending the suit. (Rec., 1-12.) 

A motion for a receiver was made, and on December 
7, 1877, the court entered an order directing and empow- 
ering John V. LeMoyne, the then guardian, to collect the 
rents and to make leases subject to the approval of the 
court, to pay ordinary expenses out of the rents, and to hold 
the balance of the rents in his hands, subject to the order 
of the court. (Rec.. 15.) 

On February 4, 1878, LeMoyne, as guardian, filed a 
plea, setting up that by the statute under which the mort- 
gages were made, it was provided that foreclosures of the 
mortgages authorized should only be made by petition to 
the County court of the county where the letters of 
guardianship were granted, and denying the jurisdiction 
of the court. (Rec., 22.) 

A like plea was tiled by Jane C. Kingsbury. (KRec., 
24. } 

On May 15, 1878, an order was entered, directing Le- 
Moyne to pay into court all sums received by him as rents 
since November 26, 1577; and that thereafter he pay into 
court on the first day of each month all rents received by 
him, less such sums as the court might order paid for the 
support of the ward and other expenses, and that the 
amount so paid be invested by the clerk of the court in 


United States government bonds. (Rec.. 26.) 
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and 


on any amount which may be ultimately found due to said 
( OM pay from said estate, thnenthe s uid L nited States Non {- 
gage Company agrees that from the date of the appoint- 
ment of said John V. Le Moyne as guardian of said minor, 
the rate of interest on the indebtedness claimed by said 
company shall be reduced from nine per cent. per annum 
to six and ene-half per cent., said reduction being made, 
however, upon lhe express condition that the payments 


above provided tor shall be made, and that the said minor 
1 7 


shall, within six months after his majority, pav to said 


’ . , . , —_ : 
mortgage company the principal sums included in said 


' 
mortgages, with interest thereon to be computed (to the 
_ hon! ' 
date of said LeMoyne’s ippointment as guardian) at the 
' . . ‘ ’ 
rate and according to U < s ot said mortyages, and 


pre ss condition that 1f said navments are not made as atore- 


said, then said company shall have the same right to pro- 


ceed with the foreclosure ft said mortgayves, and to de- 
mand and coliect the ftull irmount secured by said mort- 
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from the rate of interes provided for in said mor vages, 


Ind Shall have the Same riohts in all resp cts under said 
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mortyvages as if this stipu on had not been made. 
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f. An oraer Shall De entered nm sald CAaAUSe aqirecimyg 
tne payments to be made to said mortyage company iCc- 
cording to the terms of this stipulation. and this stipulation 
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the monthiv payments were mace as provided, until Sep- 
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tember, 1554. In October, 1554, a portion of the mort- 
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gaged property was sold for $216,000, and $150,000 of 
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nis amount was pat ; Tia p yal its releasing th 


If 


was entitled to the full amount of the principal and inter- 


est, according to the terms of the mortgages. (| Rec.. 226). 


> -) 

Appellee, Kingsbury, came of age on December 
23, 1883, but did not, within the time fixed by the 
supulation, or at any time, pay the indebtedness with 
the reduced rate of interest: and, on June Se 1555, he 
entered his appearance in the suit, and filed an answet 


(Rec., 60), repeating the allegations in the answer of 
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Le Moyne, ana dl at) \ MIcily of Lhe morvgages 


on two grounds: (1.) that the County court did not 
have power to authorize the mortgages ( Rec., 62-65), and 
(2.) that appellant's charter provided that it should not 
make loans at a rate of interest exceeding seven per cent. 
per annum. (Rec., 64.) ‘The answer also set up that 
appellant’s loans, so far as composed of interest or inter- 
est upon interest, were usurious and void.  (Rec., 64. 
On June 13, 1885, appellee, Kingsbury, filed a petition, 
praying that the order of January 1S, 1r882—the order 
entered under the stipulation for a condit.onal reduction of 
the rate of interest, quoted above, * be discharged and 
declared to be of nw effect as to the future income of said 
“property,” and that the money then in the hands of 
LeMoyne be paid over to him (Rec., 311); and an ordet 
was subsequently entered that “the “ prayer of said peti- 
“tion is granted,” and directing LeMoyne to deliver to 


+? ys 17 : ] , ae « ] ] 
dpPpelee, Kingsbury, dil propert ana MONE 1d His hands 


or under his control, and that he be discharged as receiver 
(Rec., 322.) 
he cause having been referred to a master, the maste: 


S's 


filed his report, finding due on the mortgages on June 1. 


SSS, the sum of P3275! JO.50. (Rec., O7-} I xceptions 
| e . i] F 
to this report were filed by appellee, Kingsbury. (Rec., 
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On the hearing, the validity of the mortgages was de- 
nied on the two grounds set up in the answers, viz: 

(1.) That the County court had no power to authorize 
the mortgages; and (2.) that appellant was prohibited 
by its charter from loaning money at a greater rate 
of interest than seven per cent. 

On September 12, 1585, the court, Gresuam, J. filed 
an opinion, overruling the defences and holding the mort- 
gapres valid. (Rec., S04.) 

A hearing was then had on appellee’s exceptions to the 
master’s report. On this hearing, it was sought to reduce 
the amount found due by the master, on the following 


grounds: 


(r.) That the master erroneously allowed interest on 
the principal sums at nine per cent., the rate fixed by the 


mortgages. 

(2.) That the master erroneously allowed interest on 
the overdue interest coupons. 

(3.) That the principal of the third mortgage included 
interest on overdue coupons, which should have been de- 
ducted from the mortgage, as not allowed by law. 

(4.) That the claim and allowance of interest on the 
overdue coupons in the transaction of the third mortgage 
constituted usury, and that thereby all interest on the 
third mortgage was forfeited 

On March 23, 1886, the court filed an opinion (Rec., 
323), holding: 

( I.) That the principal sums drew interest at the rate 
of nine per cent., and overruling the exception to the 
allowance of that rate by the master. 

(2.) That the interest coupons did not draw interest, 
and disallowing all items of such interest allowed by the 


master. 


Io 


(3.) That the item of interest on overdue coupons 


included in the third mortgage, was not authorized by 
law. and should therefore be deducted from the principal 


of the third mortgage. 


(4.) That the claim and allowance of the interest on 
coupons in the transaction of the third mortgage con- 
stituted usury, and subjected appellant to the forfeiture of 
? 
i 


all interest on the third mortgage. 


Judge Gresnam held, however, that, under the circum- 
stances, he would not forfeit all the interest on the third 
mortgage, but only a sufficient amount to reduce the in- 
terest on all the mortgages LO SIX and one-half per cent. 
since November, 1877, the date of Le Moyne’s appoint- 
ment as guardian. The amount thus forfeited was 
pO4,400. 10, of the total of ~7 [,4 31.50, then due as inter 
eston the principal of the third mortgage, and which had 
accumulated, because the payments made had been ap- 


plied on the first and second mortgages. 


As to this ruling Judge GRESHAM said: 


‘The guardian in his answer attacked the validity of the 
rages, and after attaining his majority, the defendant 


mortyvag 

filed an answer, in which he demied their validity and en- 
deavored to avoid payment of both principal and interest, 
though he had received the benetit of the mortgage 


companys money. The mortgage 


company has been 
obliged to conduct a protracted and expensive litigation. 
If it had promptly enforced its remedy, the property 
would have been sold when the property was depressed 
and for not more than the amount due on the three loans. 


lortunately, the premises will now sell for a sum largely 
in excess of the incumbrance. This is an admitted fact. 
Under these circumstances, the defendant should be re- 
quired to pay the mortgage company a reasonable com- 
pensauion for the use of its money. Interest will there 
fore be allowed on the principal sums at nine per cent.,"un- 
til the ——-—— of November, 1877, when Mr. LeMoyne 


was appointed guardian, and thereafter on the third loan 


I9 


at a rate which will be equivalent to six and one-half per 
cent. on all the loans from the last named date.” (Rec.. 
320. } 

A decree was entered in accordance with these rulings. 
(Rec.. 327.) 

The amount found due by the master on June 1, 1885, 
was $327,437.39. The decree was entered December 
15, 1885, and adding the interest on the principal sums 
from the date of the master’s report to the date of the 
decree. there was then due on the basis of the master’s 
report $3 $3,399 90. 


The court found due on December 15, 9221,7 


7-04, 
thus making an aggregate reduction of the indebtedness, 


oy 
as found by the master. of S1 21,072.32. 

This reduction was made up as follows 
(1.) Interest on over-due coupons not in- 

cluded in the third mortgage, disallowed 

by i peeerecs + $4,109 9 
PA Interes\ on over-due COUpPONs In- 

cluded in the third mortgage and interest 

thereon, disallowed by the court.... 13,093 94 
e, forfeited 


>») xInterest on third mortga: 


r 
» = 


by the court. ($71,4 31.50, ‘the total, less 


$6.96 3.06 allowed ) seeec pee ceaws 64,405 ty 


tv 


lotal amount disallowed...........e+) 121,672 


ae 


The questions raised by the assignment of errors are 
those presented by the rulings of the court below 
in disallowing these several items of indebtedness al- 


he master: but, as these rulings assume that 


lowed by 1 
the mortgages were valid, as held by the court, the ques- 
tions made as to the validity of the mortgages are alse 


involved and will be first considered. 


1. The Circuit court erred in sustaining the exceptions 


to the allowance by the master of the several items of in- 


erest on coupons allowed by said master’s report. 


, 


2. The Circuit court erred in sustaining the exceptions 
to the allowance by the master of somuch of the prin- 
cipal of said loan secured by said mortgage made by 
Ileman G. Powers as guardian, as represents interest on 
coupons, secured by the said two mortgages made by the 


said Anson Sperry as guardian. 


3. Lhe Circuit court erred in sustaining the exceptions 
to the allowance by the master in his said report of inter- 
est at the rate of nine per cent. per annum. on the loan 
secured by the mortgage, made by said Heman G. Pow- 


| 


ers as guardian. 


1. The Circuit court erred in not allowing interest on 
the several coupons, evidencing overdue and unpaid in- 


stallments of interest due on said several mortgages. 


5. The Circuit court erred in disallowing so much of 


said loan of $95,000 secured by said mort e, made by 


TAG 
- ~ 
Ileman G. Powers. as was received for interest on cou- 
pons secured by the said two mortgages, made by the 


said Anson Sperry as guardian. 


6. ‘The Circuit court erred in not allowing interest at 
the rate of nine per cent per annum on the principal of 


the loan made by the said Heman G. Powers as guardian, 


21 


and secured by the said mortgage executed by said 
Powers as such guardian. 

7- The Circuit court erred in finding and decreeing 
that the total amount due the complainant on said three 
mortgages on December 15, 1585, was the sum of $221,- 


727.04. 


-_) 
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ire VALAIS Ol rei VIORTOCAGES 
Phe validity ot the mortevaces was denied in the court 
> - 
below on two verounds 
~ 
- Ih it the ( ounty court had no power to enter tne 


orders authorizing the mortgages, and that thev are 
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{ : » % 
Pore void, 
¥ Phat appellant was prohibited by its charter trom 
: e 
contracting tor a goreater rate of interest t] in the rate 
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authorized by the laws of New York at the date of the 


moans, seven per cent... and that as the mortgages yNrovide 
tor interest at nine per cent... tnev are. for that reason. 


omert 
Vod. 
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Ss LO) ié. n (3 LHeSt grounds, rif COUTL DeIOW FruUuies In 
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favor =) | appellant, holding the mot guiges valid ana 


decreeing their foreclosure See Opinion, Rec., 312: 


Le ree. Rec., 4e4° 


tr. bur CouNTy COURT HAD POWER TO AUTHORIZE 
rity MORTGAGES. 

(kor Judge Gresham’s opinion sustaining this proposi- 
tion, see Rec . 310 319. } 

[he provisions of the statute (Rev. Stats. of Il. of 1874. 
chap. 64), under which the orders authorizing the mort- 
wages were made, are as follows: 


“Section 24. The guardian may, by leave of the 


- 


ty 


- 
ae 


County court, mortgage the real estate of the ward for a 
term of years not exceeding the minority of the ward, or 
in fee, but the time of the maturity of the indebtedness 
secured by such mortgage shall not be extended beyond 
the time of the minority of the ward. 

“Section 25. Before any mortgage shall be made, the 
guardian shall petition the County court for an order 
authorizing such mortgage to be made, in which petition 
shall be set out the condition of the estate and the facts 
and circumstances on which the petition 1s founded, and a 


description of the premises sought to be mortgaged.” 


It was conceded in the court below, and the law its well 
settled, that if the County court had jurisdiction of the 
person and subject-matter, the validity of the orders, 
authorizing the mortgages, cannot be questioned in this 
suit. 

Grignon v. Astor, 2 How., 319. 

Florentine v. Harton, 2 Wall., 210. 

VeNitt v. Turner, 16 Wall., 352. 

Davis v. Gaines, 104 U.S., 391. 

Joung v. Lorain, tt Ill., 621. 


; *so7 _ . j] ; . - 7 
Shoemate v. Lockridge, 53 I}).., 30 3. 


It is well settled that a proceeding by a guardian, on 
behalf of his ward, to sell or mortgage real estate, is not 
adverse to the ward, but is the ward’s own application, by 
his legally constituted guardian, and that in such pro- 
ceeding, the ward 1s regarded as in court by his guardian. 

Nason v. Wait, 4 Scam., 127. 
Mulford v. Beveridge, 78 Ml., 455. 


— 


Spring v. Aane. 86 Iil.. 550. 


The sole question, therefore, is whether the County 
court had jurisdiction of the subject-matter. 
The only step made necessary by the statute to give the 


, 


court jurisdiction to enter the orders is found in the re- 


quirement of section 25, that “ before any mortage shall 
be made ”, the guardian snall petition the court for an or- 
der authorizing the mortgage, “ in which petition shall be 


‘set out the condition of the estate and the facts and cir- 


“cumstances on which the petition is founded, anda de- 


‘‘scription of the premises sought to be mortgaged.” 
The record shows that, before the mortgages in question 
were made, the guardian in each instance petitioned the 
County court for an order authorizing the particular mort- 
gage, that in cach instance the petition set out “ the con- 
dition of the estate,” “the facts and circumstances” on 
which the petition was founded, and “a description of the 
premises sought to be mortgaged,” thus conforming with 
every requirement of the statute; and that in each instance, 
before the mortgage was made, an order was duly en- 
tered by the court, granting the prayer of the petition and 
authorizing the particular mortgage. 

There was, therefore, in each instance, “the leave of 
the court,” required by section 24 and the petition required 
by section 25. 

The contention of appellee is that, notwithstanding 
the broad language of the statute and this exact com- 
pliance with all its requirements, the power of the county 
court to authorize the guardian to mortgage was limited 
to particular purposes, that it had no power to authorize 
a mortgage for the purpose of erecting buildings, and that 
to the extent to which the mortgages were authorized 
for that purpose, the orders were without jurisdiction, 
and therefore void. 

Since the hearing and decree in the court below, 
the precise question presented by this contention 
has been decided by the Supreme court of Iili- 


nois, in the case of Avnesbury v. Powers, not yet re- 


ported, in which the question irose on the very mortceaces 


rag 
in controversy here. In that case, on the application of 
Heman G. Powers, as guardian of the estate of appellee, 
to the Probate « ourt. (which had succeeded to the probate 
iurisdiction of the County court), for an order ap- 
proving his accounts and discharging him as guardian, ob- 


iections were made to the accounts by John V. LeMovne. 


his successor. Among the items of the accounts objected 
to, Were certain payin nts of interest coupons due on the 
mortgages in controversy, and also a payment of 2 3.000 


to Edward S. Isham _ attorn Vv, for legal services, which 
was one of the items of indebtedness referred to in the 
petition for leave to make the third mortgage, and for the 
purpose of paving which the mortgage was authorized 
These items were allowed by th Probate court, and, on 
appeal to the Circuit court. were again allowed by that 
court. Pending the trial in the Circuit court, Henry \W. 
Kingsbury, the appellee in this case, had come of dhe 
and had been substituted as a party in the place of Le 
Moyne, his guardian. From the order of the Circuit 
court 1] wing these Mems, I pesbury appeaier to the 
: H 


s* , es , , > 
Appellate court, which afhrmed the order of the Circutt 
i 


court. Irom this juaymen Ki ysoury appeaied to trie 
supreme court, and that court athrmed the jude me nt of 


1? ‘ . ’ 
the Appellate Court. 


In the opinion, filed October 21. 1SS9. (copies of which 


he euardian 1s entitled to credit for the amount 
paid by him to the United States Mortgage Company 
for interest. etc. fhe contention is that the County 
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ersonal prop- 


the cour shal/ deen tl necessary. or to mvest the proceeds 
in other real estate, or for the purpose of otherwise tn- 
vesting the same.” 


Sections 29 to 34 regulated the practice in proceedings 


, for the sale of real estate. 


It was the plain purpose of this Statute to confer on the 


County court, as the appropriate tribunal, a general juris- 


diction over the subject of guardians and wards, and the 


management of the estates of infants, subject to certain 


express provisions regul iting :t. sonatas, 
bond v. Lockwood, 33 Mll., 245. 


In Bond v. Lockwood, the court, in passing on the pre- 


vious similar statute on the subiect. say: 


) + The provisions of the statute in relation to guardians 
were not designed as a complete code, but were enacted 
“> to confer upon the County court power to appoint guard- 


ians and to regulate thetr conduct tn accordance with their 
duties at common law. Some imperfections in the com. 
mon law were remedied, and a more simple and conven- 
ient mode of procedure was introduced. While some of 
' its provisions were declaratory of the common law, and 
Were appropriately introduced in conferring jurisdiction 
upon a new tribunal, it is evident that many of the powers 
and duties, rights and liabilities of guardians are not by 
the statute specifically defined. The statute contains such 


} provisions as Were necessary Lo define the nature of the 

jurisdiction conferred, prescribe the manner of its exer- 
cise, and correct some of the defects of the law as it then 
| existed. In other respects, the common law regulating 
+ the powers and duties, rights and liabilities of guardians was 
left in force. At common law all guardians were re- 


carded as trustees clothed with such powers and rights 
as were necessary for the discharge of the trusts imposed 


upon them.” 


By this statute, the powers to lease, to mortgage, and 
to sell the real estate, are conferred by express pro- 
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The jurisdiction of the court of chancery to order the 
S ile of the \\ hole (>! rportion a) the estate of an infant. or 
to order it fo be encumbered by mortgage whenever the im- 
terest of the infant leniana /, will not be demed. N hether 


that interest be of a legal or an equrtable nature. 


y 
‘si 


And in the later case of A//man v. Taylor, tor Ill., 185 
(decided in 1881), the court quote with approval the 
above language from Smith v. Sackel/, and re-affirm the 
jurisdiction | 

Let us now recur to the contention of appellee. 

The contention is that sections 19 and 22 are exclu- 
sive as to the methods in which the money of the minor 
shall be invested, and that these sections “ prohibit” the 
guardian from investing the money of the ward under the 
order of the court in permanent improvements, and that 
therefore, the orders, authorizing the guardian to borrow 
for the purpose of rebuilding, were contrary to the statute, 


and void. 


t. ‘The contention rests on the supposed effect of 
sections Ig and 22. These sections have been already 
quoted. Let us examine them in the light of the discuss- 
ion which has been had. 

Section 19 relates in terms to “the income and profit” 
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“far as may be necessary,” to that purpose. It has no 
reference to the principal of the estate, and can therefore 
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but the “management” of real estate requires the 
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contracts, it must be understood that the pre hibition ts in 
7. : , ; +5 : | ‘* 5? - , 
tendea to be against the making of such contracts in that 
Stale. 


Blydenburgh on Usury, 17. 


\nd such 1s the settled law in New York. 
West T. & Coal Co. v. Kilderhouse, 87 N 


The rate of interest contracted for 
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ticular rate of interest as the legal rate, it determines that 
that rate is reasonable. But, as the elements, which enter 
into the rate, of necessity vary in different localities, and 
as the usury laws are only intended to affect loans made 
within the jurisdiction of the particular state or country, 
the legislative determination ts necessarily based upon a 
consideration of the value of money and the risk of a loan 


in that state or country. 
. In the celebrated case of //ouse of Lords | 3 3 ner., 193), 


Chief Justice Best, in delivering the opinion for the twelve 


judges, said: 


“ The rate of interest fixed by our laws is not a just 
rate in countries where the lender has not the security 
which such laws afford him. The rate of interest must 
be regulated according to the hazard attending the loan 
and the value of the money in the country in which it 
is lent. In our own empire, different rates of interest are 
established: there 1s one rate of interest in Great Britain. 
inother in Ireland, another in the West Indies, and 
another in the East Indies. We must presume that what- 
ever rate of interest 1s allowed tn any country IS CONn- 
sidered by the government! of that country as a just com- 
pensation for the risk and use of the money lent, and tt 


} 


would be strange if our laws should prohibit a British 


subject from empioyving’ his Capital to the same advant: 
In any foreign country as the subjects of any other state 


may employ their capital in such countries 


lhe rate of interest in the different states of the United 


States, must of necessity be regulated according to the 


5 ,* ' V , , 
hazard attending the loan, and the value of money in 
t} ty ] , ae ’ } } 7 ’ | It 
iif }) Cu ; ~ ‘ ‘ 3 \' (>.1T) ~ Theil ‘ \ is ‘ 
] ‘ ¢ | ‘ ; ® ; 
nis Titel fact. known to Sicl it ¢ of Ni \ York. tha 


for this reason the rate of interest had alwavs varied in 
the ditterent states, 
Not onlv were these differences in risk and value and 


corresponding differences in rate necessarily known to the 


mon knowledge 
lences of existing statutory 
resent In the ite ois- 


‘ ®- | | 
enactments which were presumably fe 


1 ‘ | ‘ 7 : ha " ae baa er 
\ the time the charter in question was Passe d. different 


° + ; ’ f ’ . “ 
rates of interest were fixed by the Statutes or the ditterent 


tive determination and judgment as to what was a just 
compensation for money in the particular state. In the 
eastern states of New York and New Jersey, the legts- 
lature had fixed seven per cent. as a just Compensation. 
In Vermont, New Hampshire, Delaware, Peansylvania, 
and Mau viand, the legis! Lure h il fixed SIX per cent. as 


: ‘ i. ] . ; , : ‘es . 
tust Compensation in those states, but in the western 


| 7 } } ] ben? ' 7 * 
Nevada, Indiana and Missouri, the legislatures had deter- 
mined that ten per cent. was a just compensation, And 


he 
! 


in the newer states of Kansas, Nebraska, Oregon and 


Minnesota, twelve per cent. had been fixed as a just com 


pensation 
Tyles on f SUry, ed. of [197 2, 70-{7: 
If the construction contended for by appellee ts to be 
at by the provision unde 
discussion. t | oe ir oislature ot New York intended to {ix 
one rate for all states, without reference to the difference 
in conditions and in the hazard and value ot the loan. It 
must be held that, while creating this corporation with an 
express power to make loans in other states, they assumed 
to declare in advance that the rate of interest, which the 
governments ¢ { those states should declare to be just on 
loans made there, would be in fact unjust. 


To sustain the construction contended for. appellee 


Ile must attribute to the legisla- 


y 


® 


ture of New York not only the intention to fix in advance 
the rate of interest which this corporation should receive 
m all states, but to fix as this rate the particular rate 
which the legislature of New York might establish from 


, 


loans made in that 


, 


time to time, as just compensation for 
state. If the legislature, at the time it granted this char- 
ter, had fixed the one rate of interest which this corpora- 
tion might take in different states, extraordinary as this 
would have been, there would have been some room for 
the argument that the legislature had determined that in- 
terest in excess of that rate would be unreasonable every- 
where. but this appt llee’s contention concedes they did 
not do. His contention is, that they left the rate of interest 
on loans in the ditlerent states to be regulated from 
time to time by the rate which might be fixed by the 
particular legislation of New York then in force, and 
which was necessarily adopted with reference to and 
solely for the purpose of regulating the interest on loans 
made in that state. 

Is it not a palpable absurdity to assume that the leg- 
islature of New York deliberately determined that the 
rate of interest which this corporation might contract for 
in Illinois or Colorado, should be just or unjust, legal o1 
illegal, according to the rate which the legislature of New 
York might from time to time fix as reasonable on loans 
made in that stater -Why should the legislature of New 
York, in creating this particular corporation, assume to 
determine that the rate of compensation for the use of 
money which the legislatures of the particular states 
should declare was just there, was in fact unjust? What 
reason can be suggested for adopting so illogical and 
arbitrary a standard of the measure of the value of money 


in other states as the standard which the legis! iture of 


New York should fix from time to time as the measure 


of its value in that stater 


A reference to the known policy ot 


the class of laws to 


which this provision belongs, conclusively contirms our 


construction. 
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| he Provision 3 Bee 


only differs from a general usury law 


In Its application to the loans of a pat 
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In the essential fact tha a i a 
, . ‘ . . - 
of interest. it is the same. and should 


acted with the same intention and t 
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fulation ot the 


rate of interest. It 
in that it is limited 


ticular corporation. 


“culation of the rate 
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be construed as en- 


Oo promote the same 


7 Ss 1% ‘ . e.. ‘ 
Phi POrld y of all jaws recula hg Interest 1S necessarily 


! ] , , ] 
local, and goes not extend to conti 


State or country. 


racts made out of the 


The case of /fouse of Lords, 3 Bing., 193, illustrates 


the controlling force of this principle. In that case an 


— , 
act of Parhament provided “that 


no subject of His 


Majesty . his he i! s and SUCCCSSOTS, i lhe feast J/ndies, shall, 


t 


indirectly for loan ot ANY MOTMeS, ClC., 


upon anv contract which shall be made, take directly or 


above the value of 


twelve pounds for the forbearance of o1e hundred pounds 


[or a vear. etc. 
The question was as tothe mean 


i the east Indies” vhethe the prohil 


vy of the words * in 


tion extende d to all 


the provinces of India, or only to those which were under 


British rule trul 101 

pritish rule. n construing various ¢ 

ment. the courts had held that the 
of 


India. [ut in passing on this statute, 


ther ACLS of Parlia- 
words included all 


the twelve judges, 


construing it with reference to the subject-matter and the 


known policy of such laws, held that 


tion to loans made in provinces of 


had no applica- 


India which were 


=? 


<7 


em, 2 


’ 
’ 


under the rule of the native p Inces. Chief usty e Best, 


= 


giving the opinion for the 1udeves said: 


“The meaning of the words of an Act of Parliament is 
to be ascertained from the subject to which it refers. so 
that the same words receive a very different construction 
in different statutes. ‘The intent of the legislature is 
not to be collected from any Partie ular expression, but 
from a general view of the whole of an act of Parliament. 
* * * The statute on which this question arises Is a 
law of usury. The supposed policy of the usury laws in 
modern times 1s to protect necessity against avarice, to fix 
such a rate of 1taterest as will enable industry to employ 
with advantage a borrowed capital and thereby to pro- 
mote labor and increase national wealth. - = 4 

“ Laxs framed on these principles are limited to the 
countries in which they are made. The foreien borrowe 
vants not the prote 


: > ’ ; - 
lohim. * * * Weleave the industry of other countries to 
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L/ie f Zh ¢ of Ldsilé ij sé spective i’ ‘ 7 if wis. | Willi not Sil that 
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it 1s unpossible that our capitalists may be tempted by the 


I 
high rate of interest in other countries to send money 
out of their own. 7 ” " but the risk of loans to 


i ) ; eee ) 
persons iving out ot - Treat ti of British hLiws 


is ~ 
, } : ‘ set . , 
sreat that in general much capital will not be drawn by 


them out of the country. SAow/d any evil arise from them. 
sas nol lo be remedied by fixing arate of interest, but by 


vrohphitine then } (] If llow | 
PrORIDIUING lsit lili / PCa set ; f YOu allow Oaths 
to be made to persons resident in foreign states, 7/ sees 


Ja le lo he (is absurd fo /m ’ Me rale of pulerest (is if ‘4 ould be 
lo establish a maximum on the price or voods exported 


a } 7 : 
ad * ” iI MCHECEr toads fic i owed, either lo native 
princes o their subjects, it must be to the advant ive of the 

2 thaish MD ," ‘qs ae ¢ //] (7s if / j j nidie radual /, nider th if Lhe 


hiohe J rate of interest shou { hy obtained for lhem. . 7 
The rale of wnterest ius h reL ulated ie riding fo the 
hazard attending the loan and the value of the money tn 
the country in which it is lent. * * * We must pre- 
sume that whatever rate of interest is allowed in any 
country 1s considered by the government of that country 
as a just compensation for the risk and use of the mone, 


lent. . ly / if os If a fn Onli had ff ‘ian lax ‘ should prohibit 
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Were not these plain prin 


Why should the legislature of New York concern it- 
self to prescribe, for loans made in other states, a different 


rate of interest than t yrescribed by the legislatures of 
those states?’ Why should it assume to deci le that the 
rate that the leoislature of a p irticular state had found to 
be reasonable there, was unreasonable and oppressive? 
Why should it assume to ente! upon and to decide this 


question, and that not for the protection of its own citi- 
Zens, Dut of the citizens of other states?’ 

\\ hat reason can be suggested why the legislature of 
New York should prohibit this corporation from em- 


pioying ts « ipital to the same advantage in other states 


é Re 3 | } , , | .° , o . oe 
| resumadD.\ Ne i@WCsiatlures [ other states would pro- 


tect their own borrowers. by such legtsiation as the con- 
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ditions of their localitv re 


. ) . aah 7 ‘ . 
ot New \ ork opect to any of its citizens vetting such 


they could? ‘That its citizens should obtain the highest 
rate of interest in other states would be to the advantage 
of the state as well as of the individual lender. 

It is a universal principle that the rate of interest 1s de- 
! } ’ 


termined Dv the taw of the place ot the contract and that 
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the rate authorized by that law wil be upheld and the 
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Usury laws are not only local in their policy but have 
uniformly been held to be local in their intention and 
operation. 

The usury statute in force in New York at the date of 
this act, which was the same as the statute in force at the 
date of the mortgages, quoted safra, was passed in 1827. 
This statute fixed the rate of interest at seven per cent. 
and provided that ** no person or corporation shall directly 
“or indirectly take or receive in money, goods, or things 
“in action, or in any other way, any greater sum or 
“ greater value for the loan or forbearance of any money, 


« goods, or things in acuon, than is above prescribed.” 


Notwithstanding the broad language of this provision, 
the courts of New York have uniformly held that on 
loans made out of the state, any rate of interest allowed 
by the law of the place of the loan was valid and could 
be enforced in the courts of New York. 

Pratt vy. Adams, 7 Paige Ch., 616. 

Balme v. Wombough, 38 Barb., 353. 
Wayne Co. Bank v. L vw, i. o/ 500. 
Sheldon v. Hlaxton, 91 N. Y., 124. 
Scudder v. Un. Nat. Bank, 91 U. 3S., 412. 


If appellee’s construction is the true one, it was 
the intention of the legislature, in creating this particular 
corporation, to make a radical change tn its policy, as evi- 
denced by its previous statutes and decisions, by assuming 
to regulate the rate of interest on foreign contracts. 

If such had been its intention, would not that intention 
have been expressed? Would that intention have been left 
to be gathered by construction from general language? 
[f, for any reason, it had concluded to adopt the extra- 


ordinary policy of assuming to regulate the rate of inter- 
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port of appellee's construction was, that to construe appel- 
lant’s charter as limiting it to charging a greater rate of 
interest than that allowed by the laws of any state in which 
it might make loans, is to treat this clause as “an idle 
form of words,” since its contracts would be subject to 
the interest or usury laws of New York or any other 
state in which its contracts might be made without such 
provision in the charter. 

This argument was urged as overriding all other evi- 
dences of legislative intention. 

The first answer to this argument is found in the ab- 
surdity of the intertion which it attributes to the legisla- 
ture. 

If the argument is sound, the provision, as construed by 
appellee, would have no effect as to contracts made in 
New York, since all such contracts would be subject to 
the same law, viz.: the usury law of New York, without 
the provision as with it. On the reasoning of the argu- 
ment, it would follow that this provision was not enacted 
with reference to New York contracts, since as to those 
it was wholly unnecessary, and we must look elsewhere 
for the purpose which actuated the legislature. And 
the necessary conclusion from appellee’s reasoning is 
the absurd one, that the sole purpose which the legis- 
lature of New York had in ‘view was to regulate the 
rate of interest on the contracts of this corporation made 
in other states for the purpose of protecting the citizens 
of those states from its own corporation, and to adopt as 
the standard of regulation the rate adopted by the State 
of New York, from time to time, as the proper rate in 
that state. 

But is the construction contended for by appellee, the 


only construction which will give effect to the provision? 


We do not concede the premise of the argument, viz.: 
that. under our construction. the law of the corporation 


would be the same without as with this provision. 


Without the provision. contracts made by the corpora- 
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7 
yet, it is familiar law that, without any express limitation, 
all the by-laws of a corporation must be reasonable and 


must be in accordance with law. 


Probably no charter was ever passed that did not con- 
tain some provision, granting powers or expressing limita- 
tions, which would have attached to the corporation as 
part of the general law governing it, and without which 
the company would have been exactly what it was 
with it. 

So it 18 common to insert provisions In special charters 
from “an abundance of caution.” to define or limit some 
power granted, or to prevent the possibility of miscon- 
struction. when in fact the power would be suthiciently 
defined or limited by general rvles of construction, or by 
general rules of law, or the construction sought to be 
avoided would be one which could not be reasonably put 
on the law. 

All such provisions are, In one sense, unnecessary, but 
they are not therefore mM) ‘aningless. 

Qur view of the intention of the legislature in inserting 
this provision ts this: 

ett ~T > the _ entian + thor > re . | 

VV SECTION ££ tne corp ra nm WaS AULNOTIZEG, IN pre nera 
terms, “ /o /end money on bond and mortgage on real estate 
‘situated within the United States,” etc. Rec., 29 ). ) 

It was also authorized to issue the bonds of the com- 
pany, and to sell and disp se of them for the purpose of 
realizing noney to be loaned in the course of its business, 
subject to certain limitations 

By section 16 it was provided (referring to the loans 
authorized by the previous sections) that “in any case it 
shall be lawful for the borrower to accept bonds of said 
company in lieu of money on such loans, and in every 
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n 1Q it was provided. “ when bonds issued by 
iny shall be held by other parties, 1 shall be 
rthe company to loan money onthe pledge 
ing thereof for 


Stor such Compensation as Nay Ve agreed up- 
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iS SS1Die, that, 1n e course Ol leg COmMm- 


ness.,it might be Claimed that the Droad power 
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islature, following in the course of this class of legislation, 
might have conceived that it was proper to provide eX- 
pressly that no loans should be made by this corporation 


} ; 


ata greater rate than the legal rate at the time and place 
of the loan. 
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Chat these were possible motives in the legislative mind 
Is apparent, not only from the well known course and 


" . } rc } ; . , . 
character of this class of legislation, but from othe pro- 
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visions of this very charter. 


By section (), . wer Was viven to stockholders to make 
by-laws, with this proviso: “ providing the same be not 
“ repugnant to this act nor contrary to law.” (Rec., 301.) 
But no corporation can pass by-laws, contrary to its charter 
or contrary to law. The proviso was therefore meaning- 
less in the sense of not being absolutely necessary, but it 
Was an entirely proper provision, as an expression of legis- 
lative intention, and is found in most charters. 

By section 2 of the charter 1 Was provided : 

“The corporation hereby created shall have the gren- 
eral powers and privileges, and be subject to the liabilities 
mentioned and declared in the third title of the 18th chap- 
ter of the first part of the revised statutes.” 

This provision was whoily unnecessary in one sense, 
since by section 1 of the title referred to, it was expressly 
provided that “every corporation as such, has power,” ete. 
And bv section 2 of that title: 

« The powers enumerated in the preceding section shall 
vest in every corporation that shall hereafter be created, 
elthough they may not be specihed in its charter, or in the 
act under which it shall be incorporated” 


Not only this, but long before the charter in question 
was passed, it had been expressly held by the Supreme 


court of New York ( Bowen v. Lease, 5 Hill, 221), that 


incorporation ia Ww 


a like provision 1n a special Chnarier Was “a work of sup- 
ererovat 1 
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| ne provision Was there fore in one sense wholly un- 
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tion forciDdly illustrate the trequency 1n special Charters of 


ProvVvisiol ‘ nserted, s the courts say, ** from abundant 


‘ caution ” (s Hill, 227), or as * vet rope! 13? Conn., 
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subject lo all the rest) clions and liabilities specined th the 
third title not inconsistent with the charter. * * * The 
truth doubtless is, that, as the provisions of the charter went 
to modify some of the general powers conferred by the 
third utle upon all corporations tn the state, the eighteenth 
secuion was introduced from abundant caution to contirm 
to the company suc L of these general powers as were un- 
atlected by the charter. ’ 

The case of Philadelphia Loan Company v. Jowner. 
13 Conn., 245, 1s very analogous to the case at bar. In 
that case the charter of a company Incorporated by the 
leyislature of Pennsylvania provided: 

‘It shall be lawful for the said company fo loan money 
in any sum or sums trom one dollar upwards on pledges 
of goods and chattels and other securities, to be deposited 
with the company as security therefor, and to charge all 
reasonable expenses incident to the same. and an interest 
not exceeding SIX per cent. per annum. 


~< 


The rate fixed by this provision, six per cent., was 
also the rate fixed by the usury laws of Peonsylvania. 
Suit was brought on a note made in Pennsylvania, 
providing for a rate of interest in excess of six per cent. 
[t Was contended by the def ndant that the note Was 
void by reason of the provision of the charter as to 
the rate of interest. ut the court held that the char- 
ter provision must be construed in conformity to the 
decisions cf the courts in Pennsylvamia, construing their 
usury Statutes, and as, the refore, having no other ¢ the cton 


the contract than the usurv law would have. viz: to pre- 
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Vent the recovery of tne usurious Interest. he court 
Sa\): 
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, . 7 S| . ° 
” It wouid seem that wnen usury Was prohibited in this 
act. and no special ageciaration as to us eflect. 1t must 


have been intended to piace this Company on the same 
footing as to usurious contracts as other citizens were, 


Its would follow as in other cases 
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2 N. Y., 495, 1s also an- 


We have elaborated this branch of the discussion, not 
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because we regarded the question as doubtful, but be- 
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It was also ary din the court below that the vords. 
“the Weeal ral mean a definite, ed 1 ite. and therefore 
the one rate tixed by the statute of New York. 
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the changes of th 
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d that, even under appellee's construc- 


rate in force in New York at the date 
the act was not intended. Appellee’s 
Tor ( nmeced s tl al the rate referred 
might change from time to time with 
legislation in New York on the sub- 
it tue rate might be seven per cent. one 
inother, and ten per cent. another, and 
might be a ditferent rate for different 


Is a rate which can be ascertained when the time and 
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( 2.) IF IT BE CONCEDED THAT THE RATE CONTRACTED 
FOR WAS PROHIBITED BY APPELLANTS CHARTER, THE 
OBJECTION GOES ONLY TO THE CAPACITY OF THE COR- 
PORATION, AND CANNOT BE RAISED BY APPELLEE TO 


DEFEAT THE ENFORCEMENT OF THE MORTGAGES, 


(For opinion of Judge Gresham, sustaining this prop- 
osition, see Rec., 320. ) 

It was not controverted in the court below, that the 
mortgages are Illinois contracts. They expressly provide 
that they shall be construed and governed by the laws of 


Illinois. 


The contract for nine per cent. interest was not pro- 
hibited by any statute of Illinois. On the contrary, it was 
expressly authorized by the existing statutes of that state. 

Nor was the contract prohibited by the general usury 
law of New York. ‘That law had_no extra-territorial op- 
eration, and therefore did not apply to the contracts of i's 
citizens made in other states. 

West. T. & Coal Co. v. Adlderhouse, $7 
7 to oe 


Blydenburg on Usury, page 17. 
rovision in appellant's charter 


lor tne ScallliC r¢ aSOtT). the | 


as to the rate of interest. as a statutorv prohibition ren- 


dering contracts ille 


gal because malum prohibitum, could 
have no extra-territorial operation. 
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The provision could have no effect as to these Illinois 


contracts, except as a supp sed limitation on the power of 
the corporation, rend ring the contract w//ra wires. 


The question is purely one of capacity and not of stat- 


utory prohibition. 
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Morawetz says (Morawetz on Corp. (2d ed.), sec 
102): “ Cases in which a contract was held void because 
expressly prohibited by statute, or on account of some 
general principle of the common law, must be carefully 
distinguished from those cases in which the only objection 
to the validiyv of a contract was that the making of the 
contract involved an unauthorized exercise of corporate 


powell 
, recoonized and entorced in the 


his distinction was ‘coon 
st 


f « 


recent case ol 
suwtay. S. i.. & i: fe. Ce 99 


which was very analogous in its facts to the case before 
the court 

In that case, the defendant railroad company was or- 
seanized under the laws of I[ltnois and Indiana. The 


issue its bonds to 


mnpany authorized it to 
The plaintiff, having bought certain bonds 
the COMPany, brought a suit at law to enforce 


the bonds were all 


them. The t’\ dence showed th it 
bought by the plaintiff at less than par. The defendant 
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which, it was claimed, prohibited hi 
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Phe Cou n susta vy a recovery, say 
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Tendant, however, takes the follow ing position ° 
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tha we proots « irt of the defendant showed, not 
meres pal e msue of the sc onds was u/lra TUVES, but 
that it was illegal, the sale of them at less than par hav- 
ing been prohibited by the charter. 

* (jn this branch of the case it 1s sufficient to say that 
the contrac Wiis » ail Fespe cts a New York contract. 
he bonds were issued and sold in the State of New York. 
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and the interest and principal were both payable in that 
state. There is nothing in the laws of New York which 
renders the contract illegal, and even if the charter of the 
defendant (which was granted under the statutes of the 
States of Illinois and Indiana) should be so construed as to 
contain a prohibition, which would have rendered the 
contract illegal in those states, if made there, it would not 
have that effect in this state. They have no effect here. 
except as a restriction upon the power of the corporation 
or its officers.” 

The law ts that where an a#//ra vires contract has been 
fully performed on one side, the other party cannot raise 
the question that the contract was «/tra vires, but it will 
be enforced according to its terms. 

It would seem to be the doctrine of the English courts 
that no action can be maintained against a corporation on 
an ultra vires contract, although executed, but that the 
remedy, if any, is by an action to recover back the money 
or property received. 

But this doctrine has been almost uniformly rejected in 
this country, and Mr. Pierce has pointed out many reasons 
why, under our system, a different rule should prevail. 
(Pierce on Railroads, p- 525, el SEG. ) 

The well settled rule in this country is that, even in a 
suit brought agaimsl a corporation to enforce a contract of 
which it has received the benefit, the corporation, on 
grounds of public policy, will not be permitted to deny its 
validity, but the contract will be enforced against it, 
according to its terms. 

Morawetz on Corporations, sec. 100. 
Sedgwick on Statutory Construction, 73. 
Boone on Corporations, Sec. 101. 


ones v. The Guaranty Co., 101 U.S., 622. 


But whatever the controversy as to the right of a cor- 
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poration to plead the defense of w/tra vires, the question 
presented in this case is: Can the other party to a con- 
tract, fully performed by a corporation on its part, set up 
the want of capacity of the corporation to defeat the en- 
forcement! of the contract? 

On this question there is no conflict of authority. 


We know of no case,even in England, in which the 
party contracting with a corporation has been permitted 
to set up the defense of a/fra vires to a contract fully 
performed on the part of the corporation. 

[In the only English case, with which we are familiar, in 
which the question was raised, it was held that the de- 
fense was not available. 
5 M. & G., 131.) 

And such is the well settled law of this court. 


Farmers & Mechanics sNational Bank vy. 


(fF ishmonger’s Co. v. Robinson, 


a 


Decring, 91 U.S., 29. 
Ralway Co. v. McCarthy, 96 U. S., 258. 
Gold Mining Company v. sNational Bank, 
gO UJ. O. © 10. 
National Bank v. Matthews, 98 U.S., 621. 
National Bank vy. Whitney, 103 U.S., 99. 
Swope v. Lefinewell, 105 U.S., 3. 
Reynolds v. Bank, 112 U.S., 405. 
Fortier v. Bank, 112 U.S., 439. 


but it was contended in the court below, that the rule 
that the defense of w/tra vires cannot be set up, is based 
on an “ estoppel,” and, that, therefore, it can have no ap- 
plication against appellee, Kingsbury, who was an infant 
at the time these contracts were made and performed by 
appellant. 


There are several answers to this contention: 


wf 


“J 
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1. Where, as in the case at bar, a contract is made be- 
tween a corporation and the guardian of an infant, acting 
under the order of the county court, the sole objection to 
which is the incapacity of the corporation to make the 
contract, and the latter has fully performed, no reason can 
be given why the general rule, applicable to executed 
ultra vires contracts, should not be held to apply. 
Whether it be said that such rule is based on an “ estop- 
pel,” or on some other ground, makes no real difference. 
It could not be questioned that the guardian, acting under 
the order of the county court, could have bound appellee’s 
estate by the nine per cent. loans and mortgages, if he 
had contracted with a corporation having the power to 
make such contracts, If so, what injury 1s done the in- 
fant, where the corporation, even if it had no power to 
make the contract, has fnlly performed, by holding that 
he cannot set up the defense of u/tra vires: By so hold- 
ing, no burden 1s imposed on the infant’s estate, which the 
guardian, acting under the orders of the court, had not 
full power to impose. 

2. The ground on which this court puts the rule that 
the defense of u//ra wires cannot be set up, is, not “ es- 
toppel,” but that the question whether the corporation has 
exceeded its powers can only be raised in a proceeding 
by the state to forfeit the charter, a reason which applies 
equally whether the other party to the contract is an in- 
fant or not. 

In .Vational Bank vy. Matthews, 98 U.S., 621, the ques- 
tion is considered at length. In that case the National 
Banking act provided: “A national banking association 
“may purchase, hold and convey real estate for the fol- 
“lowing purposes, and for no other.” It was contended 


that the mortgage in controversv was taken fora purpose 


OS 


not authorized by the act. The court held that the cor- 
poration was prohi ted by the act from taking the mort- 


gage, but that the defendant could not raise the question, 


and sustained a foreclosure. The court say, zler alia: 


i. | 

¢ Where a corporation Is incompetent by its charter to 
take atitle to real estate. a convevance to it 1s not void, 
but only voidable, and //e suovereren alone can object. Mt 


ts valid until assailed ina direct procec fing iusliluted for 
that pur pose. , 7 . 


“In Sdver Lake Bank v. North, 4 Johnson Ch., 370, 
the bank was a Pennsylvania ¢ rporation, an | had taken 


tate in New York. A bill of 


foreciosure was file iin the latter state. , Che answer Set 


a mortgage | 
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up as a defense that by the act olf Incorporauon the piaint- 
ifs were not authorized to take a mortgage, except lo Se- 
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ings; and here ent after the bond and 
mortgage were executed. Zhe analogy of this defense to 
Lhe OWE WE ATE C NSIMeV INE Ss lvo obvIionts to need. remark. 
Both present exactly the same question. Chancellor Kent 
said: «Perhaps it would be suthcient for this case that 
the plaintiffs are a duly incorporated body, with authority 
to contract and to take mortgages and judgments, and if 
{hey iT nll Pp TSS the exact / Me of Lhe "Wr power, il vould 


j —— j / so : " so t Pen 4 aan. ; *4*,¥9,* 
Pale y a/€ i fis? / i fit 4 if Ai sdde Fid if CULIINYV « hldiidd f } Ld 4 Wel ad 


/ f ; 


. ‘ y , ; yy 

ofaosr or . , - i, - - . Si; ——e 
fo ye fiitfe J [Ale } f Mil} it / [ Mill j / i ae « Cit) [ fil ‘celts Colliat- 
+> pyar ff f > / ,* 7) oe , “3° | ff : de 
Chai X’AV lV decide a Gilt stivthi rf Mi sit oe} A SCLiLHY CIslile ad 

2 ‘ 
/ ) , Z — er j / . » 

PUSE AHA PONMd fice | div atid. , ’ 


; . ‘ } ly +4 7 ] ' 
- We Cannot belleve itl WaS Meant thal stockholders, 


’ 


and, perhaps, depositors and other creditors, should be 
} } ' ' ] } . 
punished, and the borrower rewarded bv giving success 
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to this defense whenever the offensive fact Shall oecur. 


Phe impending danger of a judgment of ouster and dis- 
solution was. we think. the check. and none other con- 
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templated by congress. Phat has been always the pun- 
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In .Vational Bank vy. Whitney, 103 U. S., 99, a mort- 
gage was taken by a National Bank as security for 
future advances. This was not one of the purposes 
for which the bank was authorized by the banking law 
to take mortgages, and was therefore, within the prohihi- 
tion of the act. The court referred. to the decision in 
National Bank v. Matthews, supra, as decisive of the 
question, The court quote with approval the language 
of that case, that a judgment of ouster, * has been alwavs 
the punishment prescribed for the wanton violation of a 
charter, and it may be made to follow whenever the 
proper public authority shall see fit to enforce its appli- 
cation.” 


The court say: “We must hold that the mortgage to 
the bank, so far as the subsequent encumbrances are con- 
cerned, is to be regarded as a valid security for the future 
advances to the mortgagor. Whatever objection there 
may be to it as security for such advances from the pro- 
hibitory provisions of the Statute, the objection CaQn only he 
urged by the LOE ernment.” 


And, in Youes v. Guaranty Company, tot U.S., 622, 
this court say: 


“ If the one |7. ¢., the mortgage! here in question be 
ullra DUres, no one can lake adi anlage oF the defect Of 
power involved but the state. As to all other parties, wl 
must be held valid, and may be enforced accordingly.” 

3 While some of the authorities, outside of this court, 
put the rule on the ground of estoppel, others, among 


them Chancellor Kent, in S7/ver Lake Bank v. North, 4 


Johns., Ch. 370 (quoted in Bank v. Matthews, 98 U.S. 


Supra), put it on the same ground as this court: and 
others on a ground, which also applies equally whether 
the other party to the contract is an infant or not. This 
latter ground is thus stated by Morawetz (Morawetz on 


Corporations, Sec. 100): 


7O 


The law founded on public policy requires that a 
contract made by a corporation in excess of its chartered 
powers be voi idable by either party, while a rescission can 
be effected without injustice; but after a contract of this 
character has been performed by either of the parties, the 
requirements of public po ticy can best be sa asf “dl hy com- 
pellinge the other party to make compensation for a failure 
to perform on his side.” 


be But there are other conclusive reasons, wholly aside 
from the doctrine of estoppel, why the other party cannot 
avail himself of the defense. which do not apply when 
the corporation sets it up, and which equally apply 
whether the other party is an infant or not. 

(1.) One of these reasons is thus stated in the leading 
case of Whitney Arms Co. v. Barlow, 63 N. Y., 62 

At page 70 of the report, the court, in speaking of the 
plea of te tvres to an executed contract, sav: 


* The only justification for such a plea by an individ. 
ual, sued upon a contract with a corporation, is that the 
obligation 1s not mutual, as the other, party, the corpora- 
tion, would not be bound by it. The objection to such a 
defense in an action upon an executed contract 1s given 
by Tyndall, C. ]., in the case last cited (Fishmonger’s 
Company v. Pobinson, § M. & G., 131), in these words: 
‘Upon the general ground of reason and justice no such 
answer can be set up. ‘The defendants having had the 
benefit of the performance by the corporation, of the 
several stipulations into which they entered, have re- 
ceived the consideration of their own promises. Such 
promise by them is therefore not nudum pactum. They 
never can want to sue the corporation upon the contract 
in order to enforce the performance of their stipulations 
which have been already voluntarily performed, and 
therefore no sound reason can be suggested why they 
should justify their refusal to perform the s tipulat ions 
made by them on the ground of the inability of the cor- 
poration, which suit they can never want to sustain.’ 

(2.) A second reason ts thus stated by Bigel ( Bige- 
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low on Estoppel, 3 Ed., 463): 


S. 
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« Next, with regard to the question of the right to deny 
the power of a lawful corporation to do an act which it 
has assumed to do; concerning which a distinction must 
be noticed, similar to the one mentioned at the beginning 
of the subject which is under consideration. The cor- 
poration may, in many cases, deny its power to do what 
it has undertaken, when the opposite party could not 
make such denial. A man cannot set up the incapacity 
of the party with whom he has contracted, in bar of an 
action by that party for a breach of the contract. Legal 
disability, generally, as ¢. g. in the case of an infant, is a 
defense personal to him who is under it, and cannot be 
made use of by another. ‘The case of a corporation makes 
no exception.” 

(3.) Taylor (Taylor on Corporations, section 281,) 
states another reason for the rule, thus: 


« As we have seen, the plea cannot be interposed by 
the party contracting with the corporation when the 
corporation has performed; and the reason for this lies, 
not only in the estoppel with which, under the circum. 
stances, such a person ts aflected, but in the following 
reason as well: that the transaction was u//ra wires, in- 
fringed none of his rights; he cannot therefore inferpose 
the defense. There is a plain principle, which 1s not only 
law, but patent common sense.” 


(4.) Another reason is given by Wharton (1 Whar- 


ton on Contracts, section 142): 


‘¢ When.a corporation is sued on an executory contrac’, 
which is a/tra vires, the attempt is to drag it into a 
sphere in which it cannot legally exist. When a cor- 
poration seeks to enforce a ¢ontracton which it has al- 
ready performed its part, it may go out of its sphere, but 
this is for the purpose of turning into that sphere the 
fruits of its own action.” 


tt 
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rue AMOUNT DUE. 


The master filed a report finding due on the mort- 
gages on June 1, 1885, the sum of $327,196.86. (Rec., 
67.) To this report appelle C, Kingsbury, filed exceptions. 
(Rec.. 307. 

In November, 1885, a hearing was had on these ex- 
ceptions, and on December 15, 1885, Judge Gresham 
rendered a decision on the exceptions, filing a written 
opinion. (Rec.. 22 50) A tinal decree of foreclosure 
was entered March 22. 188s, seu pro tunc as of the 15th 
day of December, S855, in accordance with Judge Gresh- 


as the amount due on Dex ember 


ams conclusion, finding 
15, 1555, the sum ol 221,727.04. | Rec.,, 329.) 


A reference to the decree. which makes special findings 
as to the amounts allowed and disallowed (Ree., 327-3), 
and a comparison of the amounts found due by it with 
the amounts found due by the master’s report (Rec... 
. — ] this merece a : ‘ hic] he oo ™ of ‘uled 
307) shows the precise items on which the court rule 
‘ ly _ J ? | " .% ] — ; | } > aes ] e P . 
adversely to the complainant, and the particular amount 
of each item. 

Che amount found due by the master’s report on June 


I, 1855, was $327,196.86. (Rec., 68.) Add to this, 
interest on the principal sum at nine per cent. from June 
1, to December 15, 1885, (the date of the court’s compu- 
tation), or $15,962.57, and we have due on the basis of 


’ 


the master’s report, $343.3 9.46. The court found due 
on December 15, $221,727.63. (Rec., 328.) The de- 


cree of the court, therefore, makes an aggregate ree 


duction of the indebtedness as found by the master of 


P121,67 2.32 


, 
~_ * 
) 


~ 
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The items of indebtedness, which the court disallowed, 
which make up this difference of $121,672.32, are: 

First. The master allowed interest on all over-due 
coupons at the rate of six per cent. Tne court held that 
the coupons did not draw interest, and therefore disal- 
lowed all such interest. (See Opinioa, Ree., 325, and 
Decree, Rec,, 327.) ais item, after making the proper 
regates, on the basis of the 


application of payments, ag; 


SS 
master’s report, $44,109.89. 

Second. The evidence shows that in the settlement of 
the third mortgage loan, Powers allowed interest on the 
over-due coupons, given for interest on the first and second 
loans, which were surrendered as part of the considera- 
tion of the loan. The court below held that this item 
should be deducted from the principal of the third mort- 
grace. (See Decree, Rec., 327.) Tais item ($7,784.40, 
as found by the court) with interest at nine per cent. from 
December 1, 1876, (which was included in the master’s 
report) aggregates S13, D3-9}- 

Third. ‘The court held that, by reason of the claim to 
interest on coupons included in the third mortgage, the 
transaction of the third mortgage was usurious, and that 
all interest on the third mortgage was therefore subject to 
forfeiture. He, however, decided that he would only forfeit 
so much of the interest on the third mortgage, as would 
be equivalent to a reduction of the interest on the three 
mortgages from the date o. LeMoyne’s appointment as 
guardian to six and one-half per cent. (the reduction made 


by the conditional stipul ition ol inuary IS, 1552 }, and on 


this basis only allowed as interest on the third mortgage 


of SoQ%.000, for the entire period trom December 1. 1576, 
to December 15, 1586, $6,963.07. (Rec., 325.) The inter- 


est at nine per cent. on the Arznc7fa/ of the third mortgage 


(reduced by the deduction of the interest on the over-due 
coupons which it included) would amount to $71,431.50, 
— , , i 1 | ] . - > 
maning the amount otf interest Gue on the third mortgage 
. , ’ , 1? ) 
by its terms. which the court disallowed. 04,405.49. 
That is. while holdine that the prin ipal sums secured by 
+} : r ‘ 7 | ,yve ‘ as - : ‘7 | ’ »cT , ' " ‘s5 9* *s0 t 
Liat ~, oe Bog Oe (lid { wo (iit \ MILCT ‘ cil Hine Del Cen . 


until paid, the court below allowed interest on the prn- 


cipal of the third mortgage at the rate of less than three- 
fourths of one per cent., forfeiting the remaining eight 


:' , —- re i alain 
and one-fourth }) ‘r Cent. ON ACCOUNT of the alle ged usury. 


We lh) ive then as rept senting the reduction made by 


I e 


( I.) inte reston over-aue Coupons not in 


third mortgage a > $4-1O09 SO 


— -_ 
) Interest on over-due Coupons tn third 
morivave Nad INnveres (ils owed r 2.002 ¢ 
a ) tad aii i caaa ’ 2 i oe *eee 5 os )4 
. } In ag ow. ‘ » third [] rigavge it rfeited 
1 , . 
+ , sie 
\ Lai’ ‘ il . _oeete eee ww Sf yo we oe ee ee ie ee a ( 1,495 49 
rw . 
AO.ai reau mn 2 ¢ PrI2t,072 {2 


(Qn the hearing of the exc plions, It Was aiso sought to 
reduce the rate of interest on th principa f the mort- 
ales (oT) WO ¥1 yunds 

. It Was contende | tna the mortvaces cCon- 


tained no provision for interest atter an election by the 


morteagee to declare the principal sum due. and that 
ol. 
‘ ¢ | . ] ~ * 1] - 
theretore. irom ihe date that appre llant exercised 
) 4 t ] 4 — ~— on . m- ee } ‘ } _ 
this eieclion, | Nove mbder Id hie the })! Ina pal indebtedness 
] a. ‘ + . ] . 1] ‘ ] . 1, : . ’ " 
oniv drew interest at the rate allowed bv the statute of 
lilinois in the absence of contrac .. Vin: oe per cent. 
+ » > *% a ‘ } . . } noite ? 
2.) It was contended that by reason of the stipula- 
Lion of Januar y IS, 1552, to reduce the rate of interest to 


, —" “7 : as 
six and one-half per cent. from September, 15877, upon 


oe — 


é 


ha 


el 


‘st 
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certain conditions, appellant was only entitled to that 
rate, notwithstanding the admitted failure to perform the 
conditions. 

As to both of these claims lu lve Gresham ruled ad- 
versely to appellee, holding that the principal in- 
debtedness drew interest at the rate of nine per cent. until 
paid, in accordance with the terms of the mortgages, ex- 
Ce pt as the interest on the pring Ip il of the third mortgage 
was forfeited for the alleged usury. (Opinion, Rec., 3 


Decree. Rec., 328. } 


We assert the foll: WI r prop sitions: 


Phi principal indebtedness secured by the several 
morteages drew tnterest at the rate of nine per cent. until 
oe le 
paid, is held by the court below 
ryt ? } , 3° ‘ . 
2. Phe court below erred in holding that the interest 
COUPONS id not « vy interest 
4 he | — — Bcc ' 
2. Phe court below erred in disallowing the item of 


interest on coupons due on the first and second mort- 
gages included in the principal of the third mortgage. 

4. The court below erred in holding that the claim 
and allowance of interest on the interest coupons past due 


in the transaction of the third mortgage, constituted usury: 


r . » & . . . a . 
We will consider these pti p sitions in their order. 


r. THE PRINCIPAL INDERTEDNESS SECURED BY THI 
SEVERAL MORTGAGES DREW INTEREST AT THE RATE OI 


NINE PER CENT. UNTII PAID, AS HELD BY THE COUR] 


1.) Ture PRINCIPAL INDEBTEDNESS DREW THE SAMI 
RATE OF INTEREST AFTER TILE ELECTION TO DECLARE THI 
WHOLE SUM DUE AS BEFORI 


a . ’ , , ° 
rhe mortgages recite the bonds given for the money 


as es. sux —¥ « 
ite hte cee eae scat Sa sem i te 


loaned, and covenant for payment according to their 
terms. The provision of the first bond as to interest, 
which is the same in form as in the other two bonds, is 
as follows: 


- The condition of the above obligation Is such that if 
the above bounden Anson Sperry, guardian of the estate 
of Henry W. Kingsbury, a minor, or his successor, shall 
and do well and truly pay or cause to be paid unto the 
said corporation, or to 1tS Successors, legal representatives 
or assigns, the principal sum of $175,000 in gold coin of the 
United States, on the rst day of May, A. D., 1582, with 
interest for the same to be computed from the day of the 
date hereof al the rate of nine per cent, per adi- 
num in like gold coin, which’ said interest shall be paid 
half yearly, to wit: on the first day of each of the months 
of November and May from and after the date hereof, 
which will be in each and every year until the said princt- 
palsum shall be fully paid * * * otherwise to re- 
main in full force and virtue.” (Rec., 270.) 


The provision as to declaring the whole sum due ts as 
follows: 


“ Provided, nevertheless, and it is hereby expressly 
agreed and fully understood that if default be made in 
payment of any of the interest on the pring ipal sum above 
mentioned, payable half yearly as aforesaid, and any por- 
tion thereof shall remain due and unpaid for the space of 
thirty days after the same shall become due and payable 
according to the above condition, then and in'that case the 
principal sum above mentioned, together ,with all arrear- 
ages of interest thereon, shall, at, the option of the said 
United States Mortgage Company, its successors, legal 
representatives or ASSIYDS, thereupon become ate and pay- 
able and shall be collectible without notice, immediately or 
at any time after such default, anything hereinbefore con- 
tained to the contrary notwithstanding.” 


There was a like provision for declaring the whole 
sum due in the other two bonds. and also in each of the 


mortgages. 


~] 
~J 


Under these provisions, the company elected to declare 
the principal sums due in November, 1877, (Rec., 
180) and the contention for appellee in the court below 
was, that the provision as to the rate of interest then 
ceased to apply to the principal indebtedness, and that 
thereafter the principal sum only drew interest by force 
of the statute, viz: at six per cent., and not by the con- 
tract of the parties. 

1. The provision of the bond is explicit that the ob- 
ligors shall pay “the principal sum of $175,000 in gold 
coin of the United States * * * with interest for the 
same to be computed from the day of the date hereof at 


the srat¢ of ive iu j cCeonltun per annum wm thke 
, sn , @ 4 a ” . , . ; 
gold coin * * * until the said prin ipal sum shall be 


fully Pe = 


| 


The provision as to declaring the whole sum due only 
relates to the date of p ivment, The sole purpose was to 
advance that date. It says nothing as to the rate of inter- 
est As it only related to the /zme of the payment of princi- 
pal and accrued interest, it modified the previous provisions 
only in that particular. The language is: * the principal 
sum above mentioned, together with all arrearages of in- 
terest thereon, shall, etc.. thereupon hecome due and payable 
and shall be collectihle tmmediately,. or at anv time after such 
default, anything hereinbefore contained to the contrary 
notwithstanding.” 

But how does the fact that by the election the principal 
sum and accrued interest became due, affect the rate of 
interest contracted to be paid? In what respect is ad- 
vancing the time of payment inconsistent with a continu- 
ing liability to pay the same rate of interest on the prin- 
cipal sum until its pay ment: 

2. There can be no question that by the terms of the 
bond the principal sum would draw interest at nine per 


cent. until the exercise of the option to declare the in- 


debtedness due. The utmost that was claimed in the 


court below was. that the bond 1s silent as to what interest 


shall be p iid in case of an election to declare the whole sum 


due. Frem this, it was contended that appellant was « only 


: 


‘entitled to interest as damages by operation of law,” on 


iit 


the authority of Prezs/ler v. Wakeneld, 22 How... 118. 


and Purnhis 


Che cases cited eight of author- 


itv. as said bi a later case (Cromwell v. Sac 
County, 96 U.S., i . 51), that if the contract 1s silent 
as to the rate of interest r maturity. the rate will be 


the statutory and not the contract rate. 
tuestion of interest 1s purely a question of local 
law. and in subs quent Cases this court has held that 
of a state adopt the contrarv rule. 
local decisions, and has expressly held 
that. in []linois and under the Illinvis decisions. the rate 1s 
the contract rate as long as the principal ts unpaid. 
In Cromwell v. Sac County, 96 U.S., 51, the question 
arose on municipal bonds given tn Towa, which did not 


provide for interest after the maturity of the bonds. 


‘The court sav: 


‘The bonds. by their terms. as already stated, bear tn- 


terest a i rate of ten per cent. until maturity. The 
plaintiff claims they should draw the same rate of 
* * * ‘The court below al- 
lowed only Be VCH the b nds tte) maturity, 
that being the rate 1 few York. where the bonds were 
- 6 4 | iS ing we. think the court 


payable. 
erred. By the settle aw of lowa,. as established bv re- 


interest atier maturity. 


peated decisions of her highest court, contracts drawing 
a specified rate of interest before maturity draw the same 
rate of interest afterwards. (//and vy. -lrimstrone, 18 lowa, 


3245 Lhomson v. Pickle, 29 lowa., 


79 


The case of Ohio v. Frank, 103 U.S., 697, which in- 
volved an Illinois contract. is decisive in this case. The 
facts are stated in the opinion of the court. 

The court sav: 


“In entering judgment, the court below included inter- 
(the contract rate) from 
their maturity until the date of the judgment. This was 
assigned for error because there was no agreement in the 
bonds to pay interest after maturity. It was claimed that 
no interest at all should have been allowed on them after 
they felldue, but that if any interest was allowed, it should 
have been computed only at the rate of six per cent. per 


est upon the bonds at that rate 
f 
i 


anoum, which ts the legal ratein Illinois. * * * 

“The plaintiff in error relies upon the case of //olden 
v. Ziust Compaay, 100 U.S.,72, to support the claim that 
only six per cent. interest should have been computed on 


the bonds after their maturity. 
“That case arose in the District of Columbia, where 


substantially the same regulations on the subject of in- 


terest were prescribed by statute as in Illinois. The 


Court in that Case said: . | Le rule heretofore applied bv 


h ‘ CITFCUMSLANCES of this Case has been 


this court under | 
to give the contract rate up to the maturity of the con- 


_ 


tract. and thereafter the rate prescribed for cases where 


the parties themselves have p escribed no rate: but the 


court added: ‘When a different rule has been estab- 


} . ’ } % . 
ied, 1 governs of Course in that locality. lhe question 


, 


IS alway s one of local law. 

«A different rule has been established in [linots by the 
decisions of the Supreme court of that state. In Phinney 
v. Laldwin, 16 Iil., 108, it was held that a note given for 


a sum ot money bearing interest at a given rate per 


month .continues to bearthat rate of interest as long as 


the principal remains unpaid.” 


See, also. Etuyre v. Ale Daniel. 28 ill.. 201. in which 


the Supreme court of Illinots re-affirm the doctrine of PAin- 


ney Vv. Baldwin. 


, 


(2.) THE CONTENTION THAT INTEREST SHOULD ONLY 
BE ALLOWED ON THE BASIS GF THE CONDITIONAL RE- 
DUCTION OF THE RATE OF INTEREST PROVIDED FOR IN 
THE STIPULATION OF JANUARY 18, 1852, CAN NOT BE 


SUSTAINED. 


. 
oe oe 


This stipulation is set out at length in the statement of 
facts, supra, pp. 14-15). 

On the day the stipulation was filed, an order was 
entered reciting the stipulation, and directing the receiver 
to pay to appellant the money then in court, amount. 
ing to $61,969.20, and to make the monthly payments, 
and providing, that * all such sums of money so to be paid 
¢ to said complainant shall be paid on account of any 1n- 
« debtedness which may ultimately be found by this court 
‘to be due to said complainant in this suit, without de- 
termining any of the questions involved herein.” (Rec., 
59.) , 

Monthly payments were made to appellant until 
September, r884. Since that date, no further monthly 
payments have been made. The mortgage indebted- 
ness, at the rate of interest provided in the stipula- 
tion, was not paid within the time fixed by the stipulation, 
nor at any time. The only other payment on account of 
the indebtedness was in October, 1584, when a sale hav- 
ing been made of a portion of the mortgaged property, 
$180,000 was paid to appellant out of the proceeds, 
($216,000). on condition that it release the property from 
its mortgages—it being expressly agreed that the receipt 
of the payment should not be construed as a waiver of 
the claim of appellant that it was entitled to the full 
amount of the principal and interest at nine per cent., 


according to the terms of its mortgages. ( Rec., 226—7.) 


{ 
— a 


Pe 


>. 


he contention § that appellant is only entitled to 
interest according to the terms of the stpulation, in- 


volves the assertion of a release of monev actuailv due 


~ . 


under the mortgages at the date of the stipulation to 


the amount of $45,0 ©. (the difference between nine Det 
. ‘ j =" i : , rn , ® ] le rasa? ‘7 fr vy ~! . } ’ 

cent. due and Six ana one-Nnail er cent. rum .NoVvembDer. 

1877, to January, 1552), and of a moditication of then 


terms for the future to the extent of over $7,500 annual 
Interest. 

he agreement for the reduction of interest was subject 
to tWoO CXNpress ¢ onditions I The " CNDFOCSS condition 


that app ‘Hee. Kinesburv. should. “ within six months af- 


» 


ter his majority, pay to said mort ‘company the princi- 


’ 1 ere 
; ‘ » : . ‘ ‘ + . : . e*« 
pal sums included in said mortgages, with interest thereon, 


to be computed as provided in the stipulation. ( 2.) Phe “ fur- 


ner CXpress condition that **1f said payments are not 


, 
} a 
; 


‘ ° ’ ' ' . 
made as aforesaid, en Sala COMpPDAaAnNny shall have the same 


ment to proceed with the foreclosure of said mortgages 
, , 7 , ’ v1 
and to demand and collect the tull amount sec ured by said 


mortyages, according to their terms and without deduc- 


“+ 


tion fron: the rate of interest provided in said mortgages, 


_ 

’ ’ 1? ’ . : ; ‘ ee | . ; > , 
and shall have the same rig $s in all re Sper ts under said 
‘ , - ’ . Y 8 

mortgages as if this stipulation had not been made. 


i Rec » sd j 
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make payv- 
a ' . ‘ ] , : . , 
ment ot tne mortgaye nat ebtedness iil ne ] duced 


rota of interest \ thin '’ mort i frer he ' . t 
i «i ‘ ‘) iT) { re =| \\ sf * \ F fii is <i e* 7 it 4 Lilie {) 


’ 1 

ige, or at any time, but, on the contrary, after the ex- 
ry1? ron of ive x1 1) ont} ~ yeoared } ymerson nn thy 
| | ia : i t t ; ' } ; ' 
cas ind filed his nswel ' r gv foto the validity of 

~s 

] + e? ’ ; ] ‘? 4 ’ ‘ ’ ,? ; 

{ fr} tL Lcrecs is ‘ . ) i. \ und ' ttl) 
be ey fc) 

. i ¢ | ' 
iw »\ iti j Ws ; ~ «i 1 ¢ i {)i pats i it 


, . — , 
mterest and m¢ ditied agreement as totuture interest.it was 


’ 
' 
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Incumbent on appellee, | O accept and pr rform 


-_ 


its CONaCLUONS. Not only did he not do this. but he elected to 


, 


take the position inhisans ver, filedafter he became ofage, 
+] ‘ ] ‘ ’ . Ves f shy] ’ +}, » | } ' ' 
not that the mortgages were Om.y entorcibdie On the Oasis ot 


} ' ‘ 4 4 ,7 
the stipulation, butthat they were not entorcible af aii, On 


: Dc ee ! — - 2 rT lA } : 
this elec ion, the Case was heard in the court DeloWw, and he 


, } } . q } } . ° ? } . 
had the benetit of the defense of invalidity. kLven atte rthe 


¢ 


; , ie” ail ; eae 
Hcaring and an adverse Gecision bv the court on the two 


: a a , : | anne 
questions as to the Validity of the mortgages, he again 

, ‘ ' we | " , ‘ - ‘ -" ; yy ° ‘ . 
repudta ed tne s pula on DY Insisting tnat a interest 


] - «+ ‘ ‘ ‘ > * « sa? > ” i. > 1] a 
due under the mor igrages had been forfeited by Uric alleged 
usury, and that there was in fact wo interest due. 

os. 1] 3 t » 1] e 
Nor was this all. In ‘une, 18S8<. appellee, Kings- 
° a + 
, ° , *} ’ . 
bury, having previously filed his answer denying the va- 
liiditv of the mortoages, tiled a petition, praying tor che dis- 
‘ = i . > : 
. ' ; : a 4 | - : 
Charve of the receiver and for the payment to him of a 
} f ; . _— Res | } — ] . : 
balance of 817.000 of income. which had accumulated in 
is since the last pay ment to appellant; 
! af . ' {4} } 
and that the order of January IS, 1582, (the order en- 
a ce +] on oy pe | BS call - Kr } 
[Tete teeraee 8 iit’ Sil Lhiai i. i. LX 7 2 Phe gre Gand ade¢ iared 


: ; 
+ . +} sa? 4 ‘ . ; — . 
De of no effect as to the tuture income ot said p Op- 


. - , , - , 
ana }) iV OVOETF all MONCYVS If) his Nanas to dpPpeciee, Kings- 


bury. (Ree., 322.) Under this order, the money in the 

. , ° , _ ~ 
receiver's hands was paid over to appellee, Kingsbury 
I i i ‘am we 


ana he nas ever since Deen In the Possession of the prop- 


erty and the receipt of its income. 


- 7 _— mesreatens : }, — 1] 
A7LIS acCwuon Was al ilfvdil Pepuaiation, both by appeiee, 


Kingsbury, and the court, of the obligations, the per- 


formance of which was the express condition of the stip- 
as 7. } sie | ' 
ulated reduction of the rate of interest, and was a con- 
] aes Oe ] porns f . 2 . 
clusive recognition and assertion of the fact that the 
stipulation was no longer in force 
if ] ‘* } aa 24> . “ = 
Not OniV Was the re an aamitted fa iure to pre rform this 
+e / : ae ne en 
express condition, on the performance of whi h the reduc- 
tion was by the terms of the stipulation itself contingent, 
‘ » 1 ; + : . : 
but, by the ‘further express condition” of the stipulation, it 
. » 2 D of P a i 4 “a a } . > ’ 
Was in terms provided that. on the failure to make the pay- 
. ) sorht t ‘eed with 
ments, Lp pre Mant ** SHail nave esamergni LO proceet with 
“the foreclosure of said mortgages, and to demand and 
1? +‘ ’ ‘ ‘% ] . - - Tt’ 7 - 
“collect the full amount secured bv said mortgages, ac- 
‘cording to their terms and without deduction from the 
} ' 
‘¢rate of interest provide 1 for in said mortgages, and shall 
‘have the same rights In respects under said mort- 
“wages as if this stipulation had not been made.” (Rec 
cS. ) 
It was contended in the « irt | vy. that the conditions 
of the stipulation were in nature of a penalty, against 
, ‘ oe , 
wh equity would rel 
As to 1 ing yt nt yt] Ve ~ 
r If it was the purpos f appellee to seek 
re f in equity from t en t of the a lieved pen- 
altv. it was incumbent on | some form of pleading, 
cil r by C] ss-b) I I LO h ‘ ifds\VeE I ‘ad in 
the case. to set up 1 . to offer to perform 1s 
terms, and ask 1 oprol vf 
- 7. 7 . , 7 
his hed i not 5 Dan! inte Ba have 
seen, he elected to repu . lation in the most 
. ‘svepry ) ’ ,*? bya: ‘ ! ‘ } ent ' i i.e 
UNCadulvoca Tr)«i . WY . . SLILIS< Ct . | (] \ 
i . i , 
s? , +}, y* ’ ° 4 ] ey? . ] 
h ’ > ' mm io bat \ si 4 5 si kat i SPT at CMered 
) ] . ¢} , t; 7 ‘ , seg t . ‘ thie ° ters t | i 
Under tne SLipuia Td. cA TDI i of tee CT) - Gan See 
order setting aside the o1 r the stipulation 
: ; _ : ; a ; 


1 . * , e , , 
Case, tnere is an Original maeHDtedness, and sub- 


" 4] : ' ‘ " , s* ; ss “ ‘ 
sequently an ayreement is = mad to 6rreduce the 
debt or the Interest! on certain conditions as to 


’ ? 7 - 
lime, r manner, or piace of payment, and there OY reneve 


ne creaditor,. the terms rr such SUDSCgGCUeEN contract must 


| 


bye Sir] thy COM pilt i Wi : and Im Case of default in the 


Gains! ) t Ol ginal debt and interest on 
, “. rye? 
— . ‘ . ' i 
t Tudor’s Leading in Equity, Vol 
\\ ra ‘ s | eins \ ee oh [1] hs toes  « di 
wm. 202% ss 


~*~ Where a certain sum of monev 1s due. and the cred- 

r enters into arrangements with his debtor to take a 
lesser sum, provided that sum Is se ured 1n a certain way 
and naid at a certain day. but if anv of the stipulations 
Of the arrangement are nol performed as agreed Upon, 
ine creditor 1s to he entitled to recover the whole ot 
ee os le — 
he original debt, such remitter to his original rights 
qgdoes not constitute a pen litv. and CQuily Will not interfere 


ta) prevent iS observance 
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aityv. and equil VY Wil Nol 1OLe!l f re .t<© pl event 1S ¢€ nfor Ce- 
ment. 


’ 


The same rule is stated in Bispham’s Equity, (3d Ed.), 


S[ec. ISO. 


‘ 


The rule in analogous cases of agreements of compo- 


oe 


in Bump on Composition (pp. 46, 47- 


’ 
; ‘ 
; 


sition. 1s states 
54) 

“If the composition agreement, instead of containing a 
reiease, mi rely S| Ipulate Sthnat the creditors agree tO ace Cpt 
certain sum of money. to be paid at certain times, and 
secured ina certain way.in full satisfaction of their re- 


“ ‘ . 
’ 


spective debts. the debtor must furnish the security and 


: : : 
. . ; . +s ‘ " : ' " . ’ rr 
pay punctually according to the agreement, for until per- 
formance the creditors are not bound. lhe reason is 
‘ ry , ‘ : " . * . 
obvious. The creditors have the sole right of modifying 
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less than his debt, so as it was paid precisely by 
such a day, he fails of payment, and now brings his suit, 
suggesting some equitable excuses why he did not pay 
precisely at the day, and that he tendered the money 
within a day or two afterwards, and that the defendant 
refused to a cept it and sued for the whole at law. 

‘To this the defendant demurred, for that the bill con- 
tained no equity; and insisted that, when he made an 
agreement in favor of the plaintiff, he might restrain and 
qualify it as he thought fit: and that the plaintiff having 
failed of payment at the day, the defendant was now not 
bound by the agreement, or obliged to take less than his 
just debt. 
~ Lord Keeper allowed the demurrer and said cu/us est 


4 


ada Ca CVUS esf disponcre. 


The leading case is Thompson vy. Hudson (Li R., 4 
King. X Ir. App., ar dec ided by the llouse of Lords In 
1569. In that case, a. railway company brought three 


suits against Hludson. in one of them.a final decree had 


> 
been entered against [Tudson, December 9, 1853, directing 


him to pay the company £54,000 before August, 


1554, with interest at five per cent. on {£40,coo of 
it, and to pay £20,000 more into court before the next 
Hilary term, and a further sum of {33,000 before 
the next Laster term. In the two other suits, claims had 
been found due by him for £4,100 and £14,800 re- 
spectively, but.no formal decree had been entered. 

In this state of things, an agreement in writing was 
made between [ludson and the company, by which the 


i 


company agreed to accept £50,000 in discharge of the 


three amounts, and £1,000 in discharge of costs. Hud- 
son, on his part, agreed to give the company, as security, 


a mortga 


ss! 


re on certain real estate—Newby Park—which 


he was then under contract to convey to Lord Downe: 


and that. when the sale was made. he would pay the com- 


pany £21,000 out of the purchase money, and give them 


another and first inortgage on certain other real estate at 
Whitby, to secure the remainder of the £51,000, to be 

id * | — ' ‘] : ‘ ll, ~ T! . y e. . , : 
paid in three yearly installments. he concluding clause 
of the agreement was as’follows : 


‘In case Lord Downe or the defendant (fludson) shall 
not pay and secure the said sums to the plainuffs in| man- 
ner aforesaid, or if a good and satisfactory mortgage 
shall not be executed to the plaintiffs for the said sum 
of £25,613, fifteen shillings, and interest, or if the de. 


~~ ~~ Ws 


fendant shall fail in performing all or any of the stipula- 
tions on his part hereinbefore contained. then the plaint- 
iffs shall be at full libertv to recover the said principal 
sums, interests and costs, decreed or claimed to be due 
tothem inthe said several suits, and to adopt all such 
proceedings in the said several suits or otherwise, for 
aiding their recovery of their said claims,as they may be 
advised.” 

There was a subs quent m wlification as to the terms 
of payment, which was held not material to the question. 
The mortgage was given on the Newby Park estate. 
The payment out of the proceeds of the sale to Lord 
Downe was also made. but the balance of the amount. 
agreed to be accepted in payment, was not paid on the 
day tixed. Thompson and Seymour, who had succeeded 
to the company’s rights, then filed a_ bill in equity to en- 
force payment of the full amount found duein the three 
suits. It was argued for Iludson that the transaction had 
reduced the debts to £1 1,000, and that to allow the com- 
p! linants LO entor« ¢ the original debts would be to enforce 
a penalty. The House of Lords heid that the complainant 
was entitled to recover the full amount. The Lord Chan- 
cellor (Lord HATHERLEyY), after referring to the clause 
of the agreement, quot d above, said: 

« That is a clear and distinct provision that, upon failure 
of compliance on the part ot Iludson with the arrange- 


respec | 


1] I . | 
granted to him. msn tee Fees 
revive, to the full amount of tl 

se 
or claimed by them and admi 


° . | 
indulgence was to be 
thie appellants were to 


} 


several sums found due, 


by the detendant to be 


| A , > rs; 

due * * What they did. was this: Chev made 
the several arrangements which have been referred to tor 
the purpose of meeting Hludson’s necessities. Whether. 
as has been observed in the court below. it was a= hard 
bargain, or not a hard bargain, might or might not be the 
case, but that 1s not a question which it 1s necessary for 


us al all to ente) into. though contess | am not myseltf 
able to see any special hardness in the bargain, regard 
being had to the magnitude of the stake and the difhb- 
culties in which [ludson’s property was placed, and the 
embarrassments and incumbrances which affected it. But 
whether it was a hard bargain or not, they made then 


entleres 


bargain with him. which he on his part | into, that 
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within a definite time, but that if the payment is not made 
within that definite time. the right which he possesses 


? 
and which is treated throughout the deed of October, as 


, 


| 


a present existing right, shall be open to be enforced by 
him, that is to be regarded as a penalty. I cannot under- 
stand that it is to be regarded as a penalty. It is a reser- 
vation of an existing right. It is not the emergence of a 
right that never had any existence at all except on the 
violation of the agreement which was made. It is merely 
the reservation of what 1s the just and honest right of 
the party, which he was willing to waive to a certain 
extent, provided his debtor would do certain things; but 
if the debtor I ils in doing those things, then that right 
which belongs to the creditor, sha'l continue to belong 
to him and he may enforce it.” 

In Fonafous v. Rybot, 3 Burr., 1370, there was a 
similar ruling. Lord MANSFIELD said: 

« The bond here is conditioned for payment of a gross 


sum, then due, to be paid at a certain fixed day. Then 


there is a subsequent agreement made in favor of the 


debtor, easit cy him of that Sup lated single payment at 
that tixed day, and allowing him to pay it by instalments; 
provi led. that he pret Ii punetu Y on the days agreed 
Upon, and that he lve until they shail all be past; other- 
wise, this agreement and defeasance to be void. And 
consequently, is the debtor has aot paid the money punc- 
tually, they are void, and the gross sum 1s due to the 
obligee. * ” 

The present case is * 8 1 condition unper- 
formed Phy efore. the debtor | ive relief in a court 
ot equity, any more than he can have it at common law: 
but the creditor has a rigntto nave recourse to his bond. 


In Ford v. Chesterfield, 19 Beav 125, there was an 


, % . 
agreement under seal to ace pL a smaner sum in pay ment 
' reer ? ) +t} fury It 44 TN i +} ,7 ® 
i <i bel GP r «cl ad SPECIIICG hit WaiS CidifhCd tbat. ai 
though 1! it had not : made at the specified 
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Smaiiecr SUM, ON LAe ground equl \ VI iWavVs TeC- 


heve against a forfeiture for the n n-payment of money 


ea a lt lt 


‘Lhe Nlastet of the Rolls. afte! stating the facts, said: 


. 
It is not so strictly proper to speak of time being of 
: i i > 

ne cssence ot ine contract. aS to Say that time 1s the 
whole consideration for it. It is in cons quence of the 
promptness of paymen! of a irt of the debt at once, that 
i@ creaitor ‘agrees to forego thi remainder. It iS nota 
Case 10 WHOICN equ LY relieves cl fhal mst time, fol if it did, it 
Would De Vilgidting ail IS ruies. lt would be relieving 
e whole consideration for the release of a por- 
iT) of Ine adept, ror without such promptaess In paving 
he remainder. there would be no consideration for the 
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Cive’eqd aah ail, ANC ] 4 raid iJ ‘ 2eele \ iuntary. 


Ex parte Bennett, 2, Atk., 327 (per Lord 
LL ARDWICKE 

fea pari Vere. J Rose, 200 pi r Lord 
1 LDON 

fvose v. Lose, 1 Ambler, 332. 

Davis v. Thomas, 1 Russ & My., 5: 

Mayo v. fudah, 5 Munf., at 503. 


if). 


Indeed, the well seitled law 1s. that even if the provision 
is to the reduction oft interest 1s Incorporated into the 

. ‘ } . { ¢ | . hy lL. nay + “> ‘ . “ + eit . 
Orig nai Morrevade, LHe Mmerner Tate ot interest Willi not be 
regarded as a penalty, and the lower rate of interest can 
oniv be clarmed by the mortgagor on strict compliance 


itth the Conditions. 


, 


) ] . " ] ." , 
Powell on Mortgages (6th Ed.), goo. 


Coote on Mort: 


’ 
— 


Fisher on Mortgages (2d Ed.), 930. 


‘ 
S'S 


+ 5 . 
dgves | ith Kd.), SS 3. 


Adams on Lguity 7th ed. }, IOOQ. 
t Hilliard on Mortgages (4th Ed.), 88. 
Vy j,, il VV. Ver) ji rd. 3 Atkins. 520. 


llerbcrt v. Railroad Co. L. R. 2 Kq.; 224 


Necves V. DLIPD, OI Ili., O00. 


2. THE COURT BELOW ERRED IN HOLDING THAT THI 


INTEREST COUPONS DID NOT DRAW INTEREST. 


Attached to each of the bonds were interest coupons 
for the several installments of interest for the term of the 
loan. Both the bond and the mortgage, given to secure 
the first loan. recited that the interest payments until the 
maturity of the loan “are specified in and further secured 


“by twenty coupons given with said bond.” (Rec., 270.) 
There were like recitals in each of the other bonds and 
mortgages, Rec.. 279, 255, 207, 294.) The orders of 


the court, approving the mortgages containing these re- 


-_~ 


itals, also recited that the vuardian had submitted the 


5 


morty 


(re 
—_ -~ 


to the Inspect n of the court. and that it ap- 


peared “from an insnection of the said mortgage thal 


. ‘ . . . 2 ** 
“the same 1s made in due accordance with said order. 
(the previous order authorizing the mortgage ) (Rec. 
109, 179, 100. ) 
ryt ' . ’ , rr + 
he coupons are all in the same form. The following 


isa COPY of one | Rex » 404 


“Due the United States Mortgage Company, three 


‘ 


thousand one hundred and tiftyv dollars. on the first dav of 
October. A, 1). 157 3, in cold coin of the United States, 


payable at such-place in the city of Chicago, in the State 


’ 

of Illinois, as the said TI [ ited States Mortgage 
Company, their successors, legal representatives, or as- 
signs, shall in writing from time to time appoint, and in 
default of such appointment, then al the agency of said 
company, in the said city of Chicago, being for the pay- 
y : } : ‘ , , 4 

ment of an installment of interest due on that day on my 
bond to the said The United States Mortgage Company 
of this date, conditioned for the payment in gold coin of 
the { nited States of seventy thousand dollars, with SC ini- 
? ] of ous " 4 , 1 se , 7. , ’ +? sor ‘ \ th > 
annual interest at nine (9 er centum per annum on the 
whole sum from time to time remaining unpaid, in gold 


coin of the United States: said bond being made to secure 


Q2 


a loan made to me in like gold coin. Said payments are 
to be made in gold coin of the quality and fineness of the 
present standard of the United States. 
“ANSON SPERRY., 
‘Guardian of the Estate of Henry W. Aingsbury.” 


Inthe court below appellant claimed and the Master 
allowed interest on all the over-due coupons at the rate 
of six per cent., but the court held that the coupons did 
not draw interest and sustained the exceptions to the 
Master’s allowance of such interest, and decreed accord- 
ingly. (Rec., 327, 324.) 

Section 2 of the statute of [llinots in relation to interest, 
in force at the date of the several loans and since, provides 
as follows: 

* (Creditors shall be allowed to receive at the rate of 
six per centum per annum for all moneys a/ler they he- 
come due on any bond, bill, promissory note or other in- 
strument of writing.” 41 Gross’ Stat., 370; 3 /d., 243; 
I Starr & C., p. 1,356. ) 

Under this statute, the Supreme court of Illinois has 
held that an installment of rent due on a written lease, 
( Walker v. Haddock, 14 Iil., 299), an installment due on 
a building contract (//erman v. Schroeder, 74 IMil., 158), 
and the amount due on a_ policy of insurance, (Awicker- 
locker Lns. Co.v. Gould, 92 Ill., 388), are “ moneys due” 
on an “instrument of writing” and therefore draw in- 
terest under the statute. And, in //arper v. £7/y, 7o Ii, 
551, that court expressly held that under this statute an 
interest coupon drew interest. 

t was conceded in the court below, and the court held, 
that a coupon in the form of the coupons in question, if 
given by an individual or corporation, would draw inter- 


est, and such, as we have seen, Was the direct ruling ot 
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the Supreme Court of Illinois in //arper v. Ely, supra. 
The grounds of the ruling of the court that the particular 
coupons did not draw interest, are thus stated in the 
opinion: 


«Coupons given by an individual or corporation for in- 
stallments of interest to mature on bonds draw interest. 
This, however, is upon the theory that such coupons are 
separate instruments, promises LO pay to bearer specified 
sums of money at specitied times, and when severed from 
the bonds to which they are attached POSSESS all the essen- 
tial qualities of commercial paper. Grelpcke vy. ee 
bugue, 1 Wall., 206; Thompson v. Lee County, 3 Wall., 
331: Aurora v. West, g Wall,105; Clark v. sowa City, 
20 Wall, 583.) But these coupons are only such in form. 
They bind neither the guardian, nor the ward, Personally; 
in fact, they bind no one persenal/y. ‘The bonds and cou- 
pons are made a charge upon the ward’s real estate, and 
no personal action can be maintained by the holders of 
them, their remedy being in equity to enforce the charge 
orlien. * * * Ttisnot pretended that the mortgage 
company took the bonds or coupons, supposing the guard- 
ns were personally liable. The coupons, so called, are 
not commercial paper, and do not draw interest.” (Rec., 
324, 325.) 

The argument is, in brief, that the ground on which in- 
terest coupons draw interest is, that they “possess all the 
“essential qualities of commercial paper,” and that, as 
neither the guardian not the ward is bound “ personally . 
by these coupons and no “personal action” can be 
brought on them, thev “are not commercial paper.” and 

os > 
therefore do not draw interest. ‘The court states its con- 
clusion thus: ‘ The coupons, so called, ave not commer- 
‘cial paper, and do not draw interest.” 

It is well settled that the question of interest is gov- 
erned by the local law. Hence, in Cromwell v. Sack Co., 


90 i. tn SI, and Ohio v. Frank, 10 4 ay ie 097; cited 


supra, this court held that, in determining the rate of in- 
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“ 


terest on particular contracts, even where there was no 
Statute affecting the question involved, it would follow the 
local decisions, although contrary to its owe previous de- 
cisions on the same question. 

The cases from this court, cited by the court below in 
its opinion, did not arise in Illinois and did not involve 
Illinois contracts: and, if we should concede that it was 
held in those cases, as stated by the court below, that the 
ground on which interest was allowed on the coupons 
in the particular cases was that they “ possess 
“the essential qualities of commercial paper,” such de- 
cisions would throw no light on the question as to whethe1 
these particular coupons drew interest under the Illinois 
statute. Onthe contrary, by the express terms of the statute, 
“ other instruments of writing,” are put on the same foot- 
ing and draw interest in the same way and by force of 
the same provision as “ any bond, bill, promissory note,” 
etc. The language is “any bond, bill, promissory note 


ther instrument of writine. Hence it was held in 


éc Or i} 
the authorities cited, swfra, that money due on a written 
lease, a building contract, an insurance policy, etc., drew 
interest under the statute 

In Walker v. Haddock, 14 Ill., 399, the court in holding 
that an installment of rent, due under a written lease, drew 
interest, say: 

«The statute expressly authorizes interest to be recov- 
ered in such a case. It was money due on an *‘ instrument 
of writing.’ ” 

And, in //erman v. Schroeder, 74 Ul., 1§8, the court, 
in holding that installments, due on a building contract 
in writing, drew interest, say: 

‘Specific sums of money were agreed to be paid for 
the work by an agreement in writing, and by the express 


provision of our statute thev 
they became due.” 


The Cases ¢ ited by the Ci 
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interest, based its conclusion on the local decisions and 


the reasons there given, which were equally applicable 
whether the coupons were regarded as commercial 
“ paper ” or not. 

The sole quest:on, therefore, as to these coupons Is 
whether they are “instruments of writing,” on which 
” moneys become due.” If so, they draw interest after 
maturity by force of the statute. 

It being wholly immaterial under the statute whether 
the coupons are “ commercial paper ” or not, the question 
is narrowed to this, whether by reason of the fact that 
these coupons were made in a representative capacity, 
and therefore did not bind the guardians personally, but 
only the estate, they are not “instruments of writing ” on 
which * moneys become due.” ‘That they were not such 
“instruments of writing ” was the necessary conclusion of 
the court below, in holding that, notwithstanding the ex- 
press language of the statute, these coupons did not draw 
interest. ‘Che court says: 

‘“ It is claimed that under this statute the coupons are 
instruments in writing and drew interest at the rate of six 
per cent. per annum after they became due. Courts of 
equity look to the substance and not to the mere form of 
transactions, and we have already seen that neither the 
bonds nor the coupons created any personal labihty.” 

The first fallacy in this reasoning isthe apparent assump- 
tion, that because the court, which was passing on the ques- 
tion, was a court of equity, therefore a different rule would 
apply. Obviously, the question whether these coupons are 
‘instruments of writing,’ and therefore drew mterest under 
the statute is the same, whether it arises in a court of equity 
or a court of law. The question 1s purely one of con- 


struction of the statute, viz.: whether an obligation in 


cae ~ 
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writing, admittedly binding on the estate, 1s excluded from 
the statute, because it is madeina representatiy e capacit j 
and binds only the estate. 


but the fundamental error in the argument is in the as- 
sumption (we say assumption, since no reasons are given 
by the court), that because there 1s no “ personal liabil- 


itv’ on the coupons, therefore thev are not “‘ instruments 


** 


of writing” by which “ moneys become due” within the 
meaning of the statute. 


It will be seen that, if the conclusion of the court is 
sound, it follows that no obligations in writing, made solely 
In a representative capacity, are within the statute or draw 
interest under it. If for this reason the coupons were not 
within the statute, then the bonds and the mortgages, or 
j 


any obligation in writing which might be made by a guar- 


ie ae ae 
dian or other legal representative solely in his representa- 


} 


tive capacity, would not be. And the effect would be, to 
except out of the operation of the statute a large class of 


written obligations to pay money. 


ry . . ‘ . ry ; 
Chere is no such exception in the statute. The lancuage 
- -~ 


‘7% 


° . , . , ° 
is. “creditors shall be allowed to receive at the rate of six 


,* ‘ , } 
~ poe centum ner annum for a// moneys after thev become 


’ eh 
‘* due On dil\ bond. bill. promissory note or other islVu- 


‘ment of writing. 


Obviously, guardians in the management of the estates 


6 ons ‘ ] ; : ‘ | ‘ -* 
entrusted tothem bv law. tnust make contrac 


sand incur 


1° . 5 ° . ’ , , 
obligations by which moneys will become due. And the 
. 5 , , > . 
record shows that in addition to the bonds and mortvaces 
oe RE ae | 
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statute, the successive guardians of annellee made, as they 
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and a varietv of other contracts. under the authority o 


the County court. <All such contracts or obligations 
made in a representative capacity, although binding only 
i i ‘ | Lehi 4 chy da * cAi ; s i ‘i ~~ i. 
on the estate on behalf of which they are made, are just 
as sacred to the extent to which they are binding as any 
other tract r obligat » Lhem ‘vs due he 
ier Contracts or obligations. he monevs aue on them 
are none the less “ monevs due.” because due from an estate 
instead of an individual oT ¢ orporation. | he ( reditor Is just 
much entitled to his money, the estate is just as much 
bound to pay the money, the creditor is just as much de- 
prived of its use by the failure to pay it when due, and 
the estate has the same benefit of that use as in other 
CaSeS., The Same reasoning which would exclude such 
contracts from the operation of the statute, as not being 


‘ instruments of writing ”’ within its terms. would exclude 


contracts made by executors or trustees. made in a form 


which would Impose no personal labititv. but would bind 


only the estates represented by them. No reason can be 
oy 


suggested why the legislature should provide that inter- 


est should be allowed on all moneys coming due 
on the contracts of individuals. but should not allow such 
interest on like contracts. made on behalf of estates. MIuch 


less can any reason be suggested for implying an excep- 


— aoe) 
tion from the Operation of the statute in favor of estates. 


when no such exception is expressed, but is infact 


CXC luded by the lan ruavge ol the Statute tse lf. ‘al moneys 
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“ after they be ‘due vy bond. etc.. or ofher tustru- 
AlLLCl eV DeECOMEeE GUe ON GAAZVY DONG. CLC... OF OCA lhisivll 


> :9,? / wateocs ~ 2? 
* 2Micwvil Of eFiudlnhe. 
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‘ » LI ame reason, Whoaich WOuld CACIUGe O gra 
lions made in a representative capacity from this section of 
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tatute (Section 2) because binding only on the estates 


the s 
on behalf of which they are made. would exclude them 


from Section 6, under which the court below assumed to 


forfeit all interest on the third mortgage on the ground of 


the alleged usury, since that 


‘ .** 
tracts, 


stipulate in “ written contra 


cent. (3 Gross Stat., 243.) 
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and from Section 4, Which authorizes 
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ion reiates only io ** Cone 
parties to 
for interest at ten per 


hlivations le e 
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presentative capacity, are not “ instruments of writing” 


on which “ monevs become due.’ within S 


thev bind only the estat 


are not ** contracts” within 
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his estate, the obligations 


of 


representative, when made and not 
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subject to the same general rul 
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The court say: “ No personal action can be maintained 
“ by the holders of them,” (the bonds and coupons). 
(Rec., 325.) 

If these bonds and coupons were binding on the 
estate and enforcible against it, they were “iInstru- 
ments of writing” by which ‘moneys ” became *“ due.” 
Whether these “instruments of writing” could be 
} 


made the basis of a jud: 


gment at law against the guardian, 
or could only be enforced by presentation in the County 


court which was administering the estate, or whether, 


in fact. they could onlv be enforced by a proceedit in 


ig 
equity to charge the particular property mortgaged, 1s 

halle terial These questi bi ' he nature of 
WHOLLY 1mMmaterial. ICS questions as to the nature oO 
the judgment by which, or the court in which, these *in- 
struments of w riting could be enfor ed, FO only to the 

, ] ] ] : S| e 

form of the remedy. If there was an “instrument of 
writing,” enforcible at al', then any indebtedness, which 
became “due” by its terms, wherever and however en- 
forcible, would, by force of the statute. draw the pre- 


scribed rate of interest. 


3. Tue Court BELOW ERRED IN ALLOWING THE ITEM 
OF INTEREST ON COUPONS DUE ON THE FIRST AND SECOND 
MORTGAGES INCLUDED IN THE PRINCIPAL OF THE THIRD 


MORIGAGE., 


In the transaction of the third mortgage, the sum of 
953,194.27 was included; as part of the principal of the 


mortea 


«) 
- ~ ‘ 


as the amount due on the coupons secured by the 
lirst and second mortgages. In arriving at this amount, in- 
terest was allowed on the overdue coupons at the rate of 
nine per cent. The court below found that this item of 


interest on coupons, included in the mortgage, amounted 


IOI 


~ 


to 7,219.27 ( Rec., 325 ls and should be deducted from 


~~ 


the principal of the third mortgage on. the ground that 


as 
the coupons did not draw interest. If we have estab- 


’ 
’ 


ished our proposition that the coupons did in fact draw 
interest by force of the statute at the statutory rate, six 
per cent., we have also established, that, in any view, the 


deduction of this item was erroneous to the extent of the 


’ 


six per cent. or $4,512.54 of the 97,219.27 deducted. 


\\ e also submit that the re ord shows that the question 
of the amount due on the coupons was s ‘ttled, and the 


amount due agreed upon by appellant and the guardian, 


acting under the order and with the approval of the 


(‘ounty court. as the basis and part of the consideration 


of the third mortgage, and that it would be contrary to 


the plainest principies to reopen this settlement ot the 


amount due, in this proceeding to foreclose the mortgage. 


The fac ts ais shown J\ t | { record ate as follows: 


| 


Powers’ petition to the County court. for leave to make 


the third mortgage, filed October 12, 1576, set forth as 


part of the inde} tedness of the estate, ** interest ” * BCe 


crued and due " to bp pre ant, upon the inde btedness secured 


by its mortgages to August 15, 1876, $51,987.04. (Rec., 


169). The evidence shows that this amount included 


interest on the Coup ms then overdue al iw rate of nine 


per cent. (Rec., 295 


| ne petluion aiie@ced that anpeilant Was Willog to min} 


i ft 


> , } ’ - : *¢ j 
tne adaitionai amount ol 95.000 * for the PUT pose ot 


paying this coupon Indgdevdlieaness, logelher Ww ith the other 
} 


‘ ; afl > P.. , : a " 
indebtedness set forth in the petition (Ree., 171), and 


prayed authority to make a loan and mortgage “for the 


“uses and purposes above set forth.” (Ree., 172.) 


On this petition, the County court entered an order re- 


1023 
citing the reading of the petition, and ordering that tts 
prayer (viz: that the guardian have authority to make a 


loan and morteave “for the uses and purposes” set forth 
poy * ney i i 


in the petition) be granted, and authorizing the guardian 


a | 


] ? . . . 
to make the lo in of appellant, “ as prayed for in said peti- 
‘ . 


“tion.” (Rec., 170. 

The mortgage itself recites that it was made in _ pur- 
suance of the order of the County court, authorizing the 
iru indy a borro vy of said The Lnited states \I rt- 
‘gage Company the sum of money aforesaid tn gold coin 


‘of the | nited States Ja) Cora pur pose 23) Sa / petition 


} l 4 ; ] 9 : 

aes el forth, mato mortvace certain real estate. etc. i Rex 
/ f ] o- ] 4 ° } } . 
290. in December 11, 1 S70, an order was entered Dy 
the County court, reciting the submission of the mortgage 


to the court and approving it. Rec., 170. } 
a hy 


° . P > . , : 4 ‘* + ‘ 
The report of Powers to the County court, filed July 
£ e . - 


13, 1877, reports zufer ala as a disbursement, “* United 
‘ ‘ » ” 
States \orty: Fe ( mpany, mold interes st coupons DS 2.< 

» — 79 ) y 4 . ] rr +s) : > ; 
IO as (Rec. 210 Chis amcunt includes the interest 


on the ci wupons at nine pr r Cent brought down to date. 


' 
' 


The report also sets forth as received from the company in 
gold $95,000, and the premium realized on $41,805.73, 
being the amount of the loan in excess of the amounts 
given in payment of the interest coupons. This report 
is endorsed “approved in open court,” by the judge of 


the County court. (Ree., 2206. ) 


\lfred W. Sansome. the local secretary of ippellant, 


aa 


testifies that appellant surrendered to Powers the coupons 
representing the item of D5 3,194.27, attaching to his dep- 
osition an exhibit showing how this amount was made up, 
(Rec., 298, 325), that the excess of the $53,194.27 was 


paid i gold, that the overdue coupons were canceled 


Pe a 
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and surrendered at the request of the guardian in consid- 
eration of that amount, and that the agreement for «+ fund- 
ing this interest in the third mortgage was made before 


the mortgage was given. (Rec., 83, 86, 89.) 

The undisputed evidence shows that the rate of inter- 
est, nine per cent., claimed and allowed on the coupons 
in thus funding them in the third mortgage was the then 
prevailing rate. This is shown, not only by the concur- 
rence of the four successive guardians and of the court in 
the several loans made at that rate, but by the provision 
of each of the mortgages that that rate shall be paid on all 
monies advanced to pay insurance or taxes unpaid or to 
redeem from tax sales. Presumably, therefore, if the 


monev due on the several coupons had been paid when 


due. appre llant could ive re| aned this monev to others 


at that rate. In view of the then prevailing rate ol inter- 
est, and the general intention shown in the bonds and 
mortgages to pay that rate, as the reasonable and proper 


rate, and of the long indulgence by appellant (more than 
ay » VCdrs, Rec., 29° the claim and allowance of that 
rate on the coupons, as part of the transaction of the third 
mortyvage was both natural and reasonable. 


° . ? | ‘ + , 
We submit that for this court to review the question of 
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the then amount of the indebtedness to appeciant, thus 
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f Bi Daten all 
creditor, for further f ce of an existing indebted- 
ness for overdue interes' | for an additional loan to pa 
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other indebte dness, and the creditor had claimed interest 
at a particular rate on his overdue interest, and thereupon 
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from the transaction the important element of interest on 


coupons, which the evidens shows entered into and 
formed part of it. why can it not re-open the entire trans- 


action? 


1. THE COURT BELOW ERRED IN HOLDING THAT THE 
CLAIM AND ALLOWANCE OF INTEREST ON THE INTEREST 
COUPONS PAST DUE IN THI PRANSACTION O* THI PHIRD 


VORTGAGE CONSTITUTED USURY 


' 


-_ 7) } ’ . 
| Ne facts on which the que . 


ion arises, briefly re-stated, 
are as follows: 
Attached to the bonds. which the first and second 


mortgages were given to secure, and referred to in the 


mortgages, were Interest coupons, given for interest in- 
ea] ‘ i= 
stallments, all in the same form 


The petition of Powers, guardian, for leave to make the 


third morteage. set forth that there was due to appel- 


py «tS 
lant for interest on the indebtedness secured by its mort- 
gages, to the 15th of August, 1876, the sum of $51,- 
957.04. (Rec. 169). It also set forth certain other 
indebtedness of the estate, and the amount of money 


necessary to be raised “in ordet to pay off and satisfy 


. 


1 ° oo } : , 99 ’ } ] 1] 

tne indebtedness aforesaid, Tae all red that appellant 
‘ ' . ’ » ¥ , . ' , 

would Upon the approval and AUuLtnority ot the COUT, loan 


to the estate for that purpose the sum of $95,000 in gold. 


(Rec., I/1). The petluon prayed for leave to make the 


third mortgage “for the uses and purposes”’ set forth. 


oe ae 


( Rece., 173) 


Phe evidence shows that the amount! stated in the petl- 


> ) 
tion as due appellant, Augus 


~ wee ! ° , 7 
p} LS, IO7O, Ine uded Interest 


on the first and second mortgage coupons past due, com- 


puted at nine per cent. 
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The order, entered on this petition, authorized the mak- 
ing of the loan and mortgage for the purposes set forth 
in the petition, and the mortgage, subsequently -approved 
by the court, recites that it was given for those pur- 


poses. 


On the 19th of December, 1876, the transaction of the 
third mortgage was closed by the surrender and can- 
cellation of all the overdue coupons, on the basis of the 
amount set forth in the petition, with the additional in- 
terest on Coupons from August 15, 1970, o1 D5 3,194.27, 
and the payment of the balance of the $95,000 or }4I,- 


; 


905.73 in gold. 


Subsequently, the guardian reported to the County court 
the payment of the $53,194.27, “ gold interest coupons,” 
and the receipt and sale of the balance of $41,805.73 in 
vold and its disbursement, showing the items of disburse- 
ment (Rec., 219), and this report was approved by the 
court. = { Rec., 220. 

The court below held that, owing to the fact that the 
coupons were only signed by the guardian in a repre- 
sentative capacity, they did not draw interest as they 
otherwise would have done, and that, therefore, not only 
should the item of interest on interest included in the third 
mortgage be disallowed, but the claim and allowance of 
such interest constituted usury, subjecting appellant to a 
forfeiture of all interest on the third mortgage. 

Was the transaction usury? 


he provision of the statute of Illinois in force at the 


date of this transaction, under which the attempted for- 


feiture must be sustained if at all. is as follows: 


‘Section 6. If any person or corporation in this state 
shall contract to receive a greater rate of interest or dis- 


~~ 


“— 


LO] 


count than ten per cent. upon any contract, verbal or writ- 
ten, such person or corporation shall forfeit the whole of 
said interest so contracted to be received, and shall be en- 
titled only to recover the principal sum due to such person 
or corporation. — ( 3 Gross, Stat., 2 $3.) 

To establish usury under this statute, it must be shown 
that appeliant contracted to receive a greater rate of inter- 
est than ten percent. The rate contracted for on the prin- 
cipal sum was nine per cent. The rate claimed and al- 
lowed on overdue interest was nine per cent. The interest 
claimed or contracted for, on neither the principal or over- 
due interest, exceeded the rate fixed by the statute. 

There is no pretense that the transaction was given this 
form as a device or trick to evade the statute, or that it 
was anything different in fact from what it purported to 
be, viz: an agreement to pay nine per cent. interest on 
the principal indebtedness, and a claim and allowance of 
nine per cent, interest on the interest past due. 

The ruling of the court below therefore comes to this, 
that, it a lender in renewing or extending his loan or in 
the settlement of an account, claims interest at any rate on 
over-due interest, and thereupon a note or mortgage is 
given Which includes such interest, and in a suit brought 
to enforce the note or mortgage, the debtor should estab- 
lish that he was in fact under no legal obligation to pay 
the interest included, the note or mortgage would be 
tainted with usury, and all interest would be forfeited. And 
such is the plain meaning of the language of the court 
below in its opinion. 

The court nowhere s iys that there was any agreement 
to pay or claim of, interest exceeding the rate allowed by 
the statute, ten per cent., either on the principal sum 


or on the overdue interest. On the contrary. the court 
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“do usury” 
‘The transaction Was not usurious for SCVeTai Feasons: 
tr The argument in the court below was based, in the 
main, on certain generalities as to compound interest and 


’ 


their assuined application to the transaction, and there isan 
implication that weight was given by the court to this line 
of argument from the following language inthe opinion: “It 
«“ does not fully appear from the record that the County 
*courl authorize d the third loan and mortgage in part to 
“enable the guardian to pay compound interest on the 
‘first and second loans. -In fact. appellant never con- 
tracted for or claimed com pound interest, viz: the annual or 
semi-annual add nv of interest on interest to the principal 


sum. and thus indefinitely mul Ip 


lying interest from yea 
to year. The transaction was the every -day transaction of 
a creditor claiming from his debtor interest on specific in- 
stallments of interest over-due, and the recognition of that 
claim in the new note, given in consideration of further 


forbearance. Contracts to compound interest, tn the prope r 


sense of the term. wave Deen held by some courts not en- 
force ible, not as usurious, but as against the policy -of the 
; 


law hut no court has held that a contract to pay Interest 
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contracting for interest on over-due interest, no highe 


rate than the original rate is contracted for or exacted on 
the principal sum. he additional interest re presents in- 
terest claimed on installments of interest over-due. It is 


in no sense interest on the criginal sum. It is neither 


TIO 


claimed nor allowed as such. And, if neither the rate 
claimed on the principal sum, nor the rate claimed on the 
over-due interest, exceeds the legal rate, there 1s no usury. 

It may be that the lender may not have been entitled 
to interest on interest in the particular transaction, but the 
fact that he has received or contracted for it in a new 
note, When there was no legal obligation to pay it, does 
not establish that he has charged usurious interest on the 
original principal, any more than the receipt of any other 
money to which he was not entitled would establish that 
fact. 

The test of usury is not, as seems to be assumed by 
the court below,whether interest is included in the new note 
which there was no legal-obligation to pay, but whether 
the va/e contracted for exceeds the rate fixed by the stat- 
ute. Otherwise, if the lender, in taking a new note, 
should claim and include in the new note, interest at six 
per cent. on a principal sum overdue, when, under the 
facts, there was no pre-existing legal obligation to pay the 
interest, the transaction would be usury, although the rate 


contracted for did not exceed the legal rate. 


3. Thereis no doubt that, in some cases, courts will allow 
even compound interest. Thus, if a guardian or trustee 
converts money to his own use or employs it in his busi- 
ness, he will be charged with compound interest. 

Rowan v. Airkpatrick, t4 Ul, at p. 11. 
Bond v. Lockwood, 33 [ll., at Pp. 222. 
Camp v. Bates, t1 Conn., 487. 


If compound interest be usurious in one case, it must 
be so in all cases. Usury, if it exists at all, consists in 
taking, or reserving corruptly, a greater sum than at the 


rate of Sto for the forbearance of $S1oo for one year. 
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Compound interest is to add the growing interest on any 
sum and then take interest on this interest. If, to calcu- 
late interest in this way in p irticular cases, does not result 


he statute, and is 


ina greater rate than that tixed by t 
therefore not usurious, by what process of reasoning can 
it be established that interest, calculated in the same way 
and at the same rate in other cases, violates the statute 
and is usurious? 

4. To constitute usury there must be an sxfention 
knowingly to contract for usurious interesi. (ank of U. 
a. O. Wagewener, 9 Pet.. 379. ) Where there 1s no inten- 
tion to evade the law, and the facts which it is claimed 
amount to usury are the result of mistake, no penalty at- 
taches. (Li/voyd v. Scott, 4 Pet., 205.) In the transac- 
tion before the court, the rate contracted for on the princi- 
pal sum was a legal rate. ‘The rate claimed on the over- 
legal rate. The argument, which 


due interest was a leg 
evolves an illegal rate from the transaction, adds the in- 
terest, claimed as interest on snferes/, to the interest on 
principal, and treats the whole amount as Interest on prin- 
cipal, on the ground that appellant was not entitled 
in law to interest on interest. but how does the fact that 
appe lant was not entitled to interest on interest, convert 
interest, only claimed or allowed as interest on Interest, into 
interest on principal? [low can an intention to violate the 
Statute, by Cc yntracting for additional interest on the princi- 
pal sum, be attributed to appellant, when the undisputed 
facts show that the sole intention was to contract for a 
legal rate of interest on the thea overdue installments of 


interest? 


5. If, for the purpose of determining whether the rate 


contracted for exceeds the rate fixed by the statute, in- 
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for or received as interest on interest. 
the interest reserved on the principal 


it would follow that the ordinary transaction of 
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iving Interest on interest coupons would be usury, 


in determining whethera trasaction is usurious. the 
courts look to the substance and not to the form of the 


transaction. Whether the interest on interest is claimed 


aS interest on interest evidenced hy coupons, Or as inter- 
est on interest evidenced by the same note as the princi- 
al debt, the amount loaned and the amount claimed or 
pat Ai e iit alt uni KLOea chi | i} cl 1} mun \ Lime? Oo! 


rer eived as it ise, the same. 


“| by counsel for appellee in the court 
an over-due principal, 


ind contract for a 
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Supreme court of Illinois has so de 


Thaver v. 
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this in a new princi- 
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note given 


the payment ‘rest 1s valid 
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Otis v. Lindsey, 1 Fairfield (Me.). 
Mosher Y. Chapin, I2 Wis.. $53. 


These authorities not only establish that the distinction 
asserted cannot be sustained, as the court below held, but 
they fully sustain the reasons we have given in support 


of our position that there was no usury in the transaction 


. 


In question, and at the same time illustrate the errors in 
the reasoning of the court below. 

In view of this. and of the further fact that the sup- 
posed distinction between the prospective and retrospec- 


tive computxtion of interest on interest may be again as- 


serted here by counsel for appellee, we _ will state, 
4 somewhat at length, for the convenience of the court, the 


CASCS ¢ ite d. ind it the same Connection, as direc thy sustain- 


: ing our position, the following cases, decided by the Su- 
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In Aclogg v. Hickok, 1 Wendell, 521, assumpsit was 
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brought on four promissory notes. The defendant proved 
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the owner of a 
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he mortgage ' vast due nearly ten vears.and 
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time the intere tbeen pau!, The mort- 

menced foreclosure proceedings. He agreed, 
however, tofurther extend the time upon pay ment of interest 
upon arrears of interest. A statement was made of simple in- 
terest upon the mortgage, and of the interest compounded, 
and for the ditference bet ween the two Sst: 
note in suit was given. The court 
dict for the plaintiff. 

The court, in Sustaining th 
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was given in renewal of a former note, and that the 


amount of the new note was arrived at by computing the 
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Interest on the principal the original note and interest 


on that interest. It w ontended in defense that this 
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The court say: 


“Tt is admitted the pr . a note, drawing annual 
interest, may collect the interest at the end of the year. 
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“Such notes are ly binding in conscience, but in 


law and equity. They are not usurious. and can be col- 
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obligation in another form, by compounding the interest, 
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and embodying the whole, both principal and interest, in 
ne security, 1 laimed the transaction not only fends to 
usury, but ts ‘ssive, usurious and void. It is equit- 
able and lawtfu if 


validity, and 


of the year. payable \\ ' } r) re ; hut hard. 


tious and unlawful to exact a similar fulfillment at the end 
of two years by a note, including interest upon the interest, 
which only varies the form of discharging the same con- 
tract. Whichever of the Vi rm arriving at the 
same result is adopted, there recisely the same amount 
of money loaned. Neither more nor less is included in the 
single security which 1s Kel ‘xpiration of any 
given number of vears, than included in the separate 
securities which are given tor the prin nd yearly ac- 
crulog inte rest. The latter are cle iv not usurious. by 
what lat r proc ax ning n the former be made 
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money market. which reduced the rate of interest from nine 


to six and one-half per cent. ‘The event which is referred 


to in the opinion of the court as giving significance to that 


date, is the appointment of LeMoyne as guardian. And 


the record shows that, with that appointment, began the 


} ' 


policy af repudi ition of the morteages., which was so 


5 SS 
persistently pursued by both Le Movne and appellee him- 
self. down to the entrv of the decree. 


Was it a reason for this large reduction of the rate of 
interest that, by this claim of the borrower, first made at 
that date, the risks of the loan were multiplied, and 
appellant was confronted with the prospect of a long 


and expensive litigation to establish tne. va 


- 


mortgages? 


he ruling is not, thatthe rate was unreasonable at the 
date the mortgages were made, or that It was unreason- 


able prior to November. 1877. The supposed in- 


justice consists in exacting that rate since November, 


“— ’ | e — | | 7 : m a — 
1577. But the record shows hat on Novembet (. 1577; 


appellant elected to declare the principal sums of the three 
mortgages due and payable. \nd its bill, tiled on 
November ©. 1577. Was i re-assertion of that elec- 
tion, and a demand of the principal sums as then due and 
payable. by the express terms of the three mortgages, 
the principal sums drew interest at nine per cent. “ until 
fully paid.” At that time, orany time since, if the rate thus 
agreed to be paid was unreasonable, appellee’s legal repre- 
sentative, or appellee,could have stopped the running of this 
unreasonable rate of interest by paying or tendering 
the amount then due. If six and one-half per cent. 
was the reasonable rate at that time and since, it is obvious 
that a good borrower, with good security, could have 


res, and 


ba ® ca cee } ¢] ‘ a — . . 
obtained the mon \ at that rate. paid the mortgag 


stopped the interest. If, on the other hand, because of a 
reduction in values, or because the attitude of LeMoyne 
the guardian, in denying the power of the County court 
to make the mortgages, had created distrust of the securi- 
ties, other lenders would not lend the money to appellee’s 
suardian, this involved an increase of risk, and, instead 
of reducing, should rather increase the rate of interest. 

It appears from appellant’s charter, that it was 
authorized, as a means of carrying on its business of a cor- 
poration organized to lend money, to sell its own bonds 
and to loan to others the money thus realized ( Rec., 300, 302). 
by this means, it could borrow on its bonds 1n the eastern 
states or in Europe, where money, being more abundant, 
ld | 


could be obtained at a lower rate,(as it in fact did), and loan 


out this same money In western states, like Illinois, at the 
higher rate there prevailing. The difference in rate thus 
realized would be its compensation for the trouble, ex- 
pense and risk of the loans thus made by it. 

Under these circumstances, it was plainly necessary that 
the court below, in determining, as it assumed to 


do. the particular rate which would be ‘reasonable 


a2 ** ‘ _ ] ‘ ee - - 
COMpecnhsallon, snouia take LO consideration suc h 


facts as these: the rate per cent. the bonds of 


] 


1} ‘ i Be a \ ‘4 . ] “ ' 
appellant, from which the money loaned was realized. 


bore: the period for which thev were to run: 


’ 


1 ’ : 1 3 . pe me st 1) ‘ 
whethet they sold ton pal or less: the cost to appellant of 


PI 
maintaining its organization and the losses made on other 
loans; the rate it could have realized from this money, had 


it been paid in, by paying its outstanding bonds, and the 


'* 


expense of the hugation over these particular mortgages. 
None of these facts were before the court below. for the 
reason that they were not involved in any issue in the 


Case. 


‘Suppose that the actual facts, if known to the court, 
would show that the money loaned here cost appellant 
seven per cent. with semi-annual interest, would not the 


court’s decree of six and one-half per cent. result in the 


’ 


grossest injustice’ In that case, appellant would not only 
receive no compensation for the risk and trouble of the 
loans, but would get neither the money with which to 


retire its own oblig itions nor the agreed rate secured by 


its contract. 


Again, the court below says: “ The guardian in his 
answer denied the validity of the mortgages, and after 
attaining his majority, the defendant filed an answer in 
which he denied their validity and endeavored to avoid 
payment of both principal and interest, although he had 
received the benefit of the mortgage company’s money. 
The mortgage company has been obliged to conduct a 
protracted and expensive litigation. If it had promptly 
enforced its remedy, the property charged would have 
sold, when its value was depressed, for not more than 
the amount of the three loans. Fortunately, the premises 
will now sell for a sum. largely in excess of the encum- 
brance. . This is an admitted fact.” (Rece., 326.) 
hy 


It thus appears, that the court below was convinced 


’ 


from the history of these loans that the appellee, Kings- 


bury, has come into possession of a large estate, the en- 


joyment of which is most undoubtedly owing to the fact 

_ 1] ‘ e : Fy * . —" . o ° . Tv . “0 ] 
that the appellant carried the property through depressed 
times, not only postponing payment of past due interest, 
but also advancing money for taxes and other charges. 


Is it for bring! 


ain 
ging to pass these results, so beneficial to 


’ 


appellee, that appellant is to be now deprived of the rights 
guaranteed by its contracts? 
Wirt DEXTER, 
Joun J. Herrick, 
Attorneys for Appellant. 
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REPLY FOR APPELLANT. 


The only questions in this case are: 
1. Whether the installments of interest. evidenced by 
the coupons, drew interest. 


2. Whether there was usury in the transaction of the 


third mortgage. 


3. Whether the principal sums drew interest at the 


i rate of nine per cent. until paid, as provided by the bonds 
and mortgages. 


4. Whether the interest coupons, maturing after ap- 
pellant’s election to declare the whole sum due, drew 


interest. 


ee 


5: Whether the mortgages are valid. 


All of these questions are purely questions of law. All 
of them, except the question of usury, depend on the 
construction to be given either to a writing or to a Stat- 
ute. And the question of usury depends on the legal 


effect to be given to certain acts and writings about which 


* 
’ 


there 1s no dispute. 

Notwithstanding this, counsel for appellee have seen fit 
to make certain general statements and draw certain in- 
ferences which are wholly aside from any of the questions 
involved. 

We could answer each of these general statements and 
inferences in detail from the abundant evidence in the 
record. ‘To do so would, however, involve numerous 
quotations from and references to the evidence and 
a detailed discussion, and in view of the questions act- 
ually involved in the case, this would be both unnecessary 
and improper. 

We cannot, however, pass entirely unchallenged cer- 
tain of the statements made. 

[t is said that the effect of rendering a decree for the 
amounts claimed to be due by appellant, would be, as 
stated by one of the counsel for appellee, to “ very 
“nearly, if not entirely, absorb the entire estate, even at 
“its present value,” and as stated by the other, “ nearly, 
‘if not quite, sufficient to absorb the entire estate.” 

It is obvious that these statements, even if true, are 
wholly immaterial to determination of the questions in- 
volved. But the record, so far from sustaining these 
statements, shows that they are not correct. The ’ 
only evidence in the record is this: It appears that 
on October 1, 1584, a sale was made of certain of the 


property included in the mortgages for the sum of 


oe 


$216,000, and that $180,000 of this amount was paid to 
appellant on its releasing the property sold from the lien 
of its mortgages. (Rec., 226.) On June 2, 1885, 
the master filed his report, finding due  appel- 
lant the entire amount claimed by _ it, $327,- 
196.86. On June 13, 1885, appellee filed his sworn 
petition, for the discharge of the receiver, alleging that 
there was then in the hands of the receiver the sum of 
$17,000, and making this allegation, “« that the net in- 
“come of his (appellee’s) estate, over and above all ex- 
‘“‘nenses and taxes, is about $40,000, having nearly 
* doubled since this action was brought; that the present 
“fair appraised value of the real estate, described in the 
‘ three mortgages is fully $800,000, and the security of 
‘the complainant is most ample.” (Rec., 311.) On these 
allegations, which were not controverted, appellee pro- 
cured an order discharging the receiver, and directing 
the payment to him of the $17,000, in the receiver's 
hands. (Rec., 322.) 

The receiver also testified that on May 30, 1885 (the 
date his evidence was given), the gross rental from this 
perticular property, which was improved with the money 
borrowed from appellant, and which was wholly unim- 
proved and yielding no return before that time, was over 
$54,000. (Rec., 97.) 

The only addition there has been since that time, to the 
amount claimed by appellant to be due, is the annual in- 
terest on the principal sums, which is less than $30,000 
per annum. As against this, appe'lee has been in the re- 
ceipt of an annual net income of $40,000, besides the 
$36,000 received by him from the sale of the property, 
released from the mortgage, and the $17,000 paid him 


by the recver. Inei addition, there has been the nat- 


aral increase in value and rental which this property has 
shared with all other property in the business center of 
Chicago. 

It is said that appellee was unable to comply with the 
condition in the stipulation for the reduction of the rate 
of interest, because of the pending condemnation pro- 
ceedings against a portion of the property. Aside from 
the immateriality of this statement to the questions in- 
volved, there is no evidence in the record to sustain it. 
On the contrary, the evidence shows that appellee 
realized in cash for the particular property, subject to the 
condemnation proceedings, the sum of $216,000, and 
that the property not involved in the condemnation pro- 
ceedings had an appraised value of $800,000. And 
there is not a syllable of evidence of any effort by 
him to perform the condition; but, on the contrary, 
every act of appellee, after arriving at age, of which 
there is any evidence, was in direct denial and repudiation 
of it. (See Appellant’s Arg., pp. 80-83. ) 

The statements made reflecting on the conduct of 
Powers in the transaction of the third mortgage will be 


referred to in another connection. 


THE INSTALLMENTS OF INTEREST EVIDENCED BY THE 
COUPONS, DREW INTEREST. 

It is conceded by counsel for appellee that this question 
is one of local law, and is therefore to be determined by 
the law of Illinois. 

It is also conceded that. under two express decisions of 


the Supreme court of Illinois, (//arfer v. Ely, 7o Il, 


581, and //umphreys v. Morton, too Ill., §92), coupons in 
the form of those in question, if given by an individual or 
corporation, would draw interest at the rate claimed by 
appellant, six per cent. 

The features, which it is claimed distinguish these 
coupons from those involved in the cases. cited, 
are thus stated by counsel: “A guardian has no power 
to create a personal obligation against his ward. * * * 
The instruments executed expressly provide that the 
guardian shall not be persona//y liable thereon. It fol- 
lows that the bond and mortgage were payable only out of 
the estate of the ward. I\t is well settled that instruments 
payable only out of a particular fund are not negotiable 
instruments.” (Argument of J. P. Wilson, 9.) 

See, also, to same effect, Argument of Lyman Trumbull, 
25-27: 

The contention of counsel is, that the ground on which 
interest has been allowed on interest coupons is that they 
are negotiable instruments, and that, therefore, the cou- 
pons in question do not draw interest. 

Our proposition that these coupons draw mterest is 
based on the following provision of the Illinois statute: 
*“ Creditors shall be allowed to receive at the rate of six 
per centum per annum for ALL moneys after they become 
due on any bond, bill, promissory note or other instrument 
of writing,” etc. (1 Gross Statute, 370; 3 a. 243; 1 Starr 
& Curtis, p. 1,356.) 

It isnot claimed by counsel that, in determining whether 
interest is allowed under this statute, it is material whether 
the instrument, on which the money is due, is “ negotiable ” 
ornot. On the contrary, by its express terms the staiute 
extends not only to “any bond, bill, promissory note,” 
but to any “other ¢ustrument of writing.’ Hence, it has 


been expressly held by the Supreme court of Illinois that, 


a 
é. 


under this provision, a building contract, a lease, a policy 
of insurance, etc., are “instruments of writing ” within 
the statute, end that, therefore, moneys, due by their terms, 
draw interest. - after they become due,” by force of the 
statute. (Appellant’s Argument, 92, 94.) 

Nor is it claimed by counsel that a written obligation to 
pay money would not be an “ instrument of writing ” 
within this statute, because made in a_ representative 
capacity, and therefore binding only on the estate on be- 
half of which it is made. On the contrary, they do not 
attempt to controvert our reasoning showing that 
it was not the legislative intention to exclude this 
large class of obligations from the operation of the 
statute. (Appellant’s Arg., 97-99.) 

Counsel says: ‘“ The law is well settled in the State of 
Illinois that in the absence of a coupon of the character 
above mentioned, (vegoliad/e), interest will not be allowed 
on overdue interest, even although it be due upon a note 
or other instrument in writing.’ (Arg. of J. P. Wilson, 


>» 


Beet 


And again, counsel says: ‘** An examination of the 
authorities will show that this s/a//e cannot be made 
the basis of allowing interest upon interest.” (Arg. of 
J. P. Wilson, 16.) | 

In short, the proposition is, (and it is the basis 
of the entire argument of counsel), that even a coupon 
which is ‘negotiable and binding on the maker _ person- 
“ally,” will not draw interest under the s/a/ufe, since to 
allow interest on a coupon, evidencing an installment of 
interest, 1s yustas plainly allowing “interest on interest,”’ as 
if the particular interest installment was only evidenced 
by the principal note, making it payable at a_ particular 
time. 


Ilow, then, does counsel reconcile this fundamental 


~] 


proposition of his argument with the decisions of 
the Supreme court of Illinois in //arfer v. £/y, 7o IUl., 
541, and //umphreys v. Morton, too Ill, 592, which ex- 
pressly hold that interest coupons draw interest? 

The position of counsel as to these cases is thus stated: 

“In both the Illinois cases where interest has been 
allowed upon interest, its allowance has been expressly 
based upon the fact that the coupons were in effect 
promissory notes. * * * The allowance of interest 
upon interest, where the same is evidenced by negovfiable 
coupons, is an exception to the general rule in the State 
of Illinois, and such exception is expressly based upon /he 
decisions of this court. * * * ‘The Illinois cases are 
based upon this decision, ( Ge/pcke v. Cily of Dubuque, 1 
Wall., 175), and upon the part:cular feature of it declaring 
that such interest coupons are negotiable paper. Neicher 
of the Illinois cases is based upon the Pproviszon of the 
///inors statutes, relied upon by counsel in this case. * * * 
An examination of the authorities will show that this 
statute cannot be made the basis of allowing interest upon 
interest.” (Arg. of J. P. Wilson, pp. 13 16.) 

That is, to avoid the necessary conclusion that, under 
this statute, it is wholly immaterial whether these coupons 
are negotiable or not, counsel is forced to take the bro: d 
ground that under the decisions of the Supreme court o/ 
Illinois, interest coupons, although negotiable, would rot 
draw interest under the statute, and that the Supreme 
court of Illinois has held that such coupons draw inierest 
wholly independently of the statute, because they are negoti- 
able instruments 

We assert that //arper v. E/y, 7o Ill, 541, and //um- 
phreys v. Morton, oo Ill., §92, are express decisions by 
the Supreme court of Illinois that interest coupons draw 
interest wuder the statute. If this is established, the whole 


argument of counsel falls to the ground. 
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These cases should be read in the light of the law, as 
settled by a long line of previous decisions of the Su- 
preme court of Illinois, that in Illinois interest can only be 
recovered by the force of the statute and in the cases 
specified by it. 

As is correctly stated by counsel, the statute as to 
interest, relied on by us, has been in force in the State 
of Illinois at least since the revision of 1845. (Argument 
of J. P. Wilson, ro.) 

In Sammis vy. Clark, 13 Mll., 546, the court, referring 
to this statute, say: 

“The question of interest, and when it is or is not re- 
coverable, has been a much disputed point, both in Eng- 


land and many of the states of this Union, du¢ en ///nots, 
the whole subject ts regulated by statute.” 


In Aldrich v. Dunham, 16 Ill., 404, the court say: 
“This court has several times decided that in the ab- 


sence of a contract for interest, none can be recovered, 
excepl Ww the CASES specially provided for tN the statute.” 


In Cety of Perkins v. Reynolds, 31 Mll., §32, the court 
say: 


“At the common law, interest was allowed in no case. 
(6 Jacobs Law, Dis. 373.) // 7s the creature of the stat- 
ute alone, and, to it we must look for authority for its 
allowance. /f not authorized by the statute, tt cannot be 


recovered.” 

In 7. C. &. BR. Co., v.Cobb et al., 72 Ill., 152, the court 
say: 

“At the common law, interest was not allowed in any 


case. /ts recovery depends entirely upon our statute, and, 
unless authorized by the statute, it cannot be recovered.” 


In ¢ ‘wy of Chicago v. Alcock, 86 Il., 354, the court 


a 


Say: 
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‘Interest cannot be recovered in this state in any case, 
excepl where the statute authorizes i. At common law it 
could be recovered in no case except where there was an 
express agreement to pay. 

“Interest may then be regarded as dependent upon and 
es the creature of the statute.” 

The same rule is laid down in //i// v. Allen, 13 Ill., 
W. C..A. Works v. §92, and Sheer, 104 Ill, 586. 

Aside from the principle that interest was not recover- 
able at common law, these cases are in consonance with 
the well settled rule of construction that the special enu- 
meration of particular cases in statute is an exclusion 
of all other cases. 

To hold, as contended bv counsel. that the cases of 
Harper v. Ely and //umphreys v. Morton are based on 
“the decisions of this court.”’ and not “ upon the pro- 
“ vision of the Illinois statute,” it must therefore be es- 
tablished that it was the intention of the Illinois court in 
these cases to overrule this long line of decisions, and 


that, too, without even referring to them. 


So far from showing this intention, these decisions were 
plainly, and in the light of the settled law of the state. 
necessarily, based onthe statute. 

The language of the statute is: 

‘ Creditors shall be allowed to receive at the rate of 
SIX per cent. per annum for all monies afler they become 
duc, on any bond, bill, promissory note, or other instru- 
ment of writing.” : 


In flar per Vv. Ely, the court say: 


«The coupons provide for the payment of a definite 
sum of money at a specified time. They are im writing, 
and in effect are promissory notes, and we are aware of 
no reason why interest should not be computed upon 
them after they become due. (Ge/pcke v. City of Du- 


bugue, [ W al] F > » : Tlollinesx )) fj; vv. f ay of Detrott. 4 
Mclean 4 Dunlap v. Wiseman, 2. Disney (Ohio) 


™~] 
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While the re 1s hete no CXPTess reference to the Statute, 
no such reference was necessary, In view of the repeated 
previous decisions that interest could only be recovered 
under the statute. The reasoning of the court clearly 
the statute and its requirements. 

An essential requirement of the statute was that the 
money should be due on a “ bill, promissory note, or other 
‘instrument of ot) Hing.” Hlence the court say. * They 


(the coupons) are 7” writing, and in effect are promzs- 


It was also a requirement of the statute that “ moneys “4 
should ** become due ™~-on such “« promissory note or 
ver instrument of writing.” Hence the court say: 
- The coupons provide for the payment of a definite suni 
‘of money at a spe ified lime.” 


Read in the light of the settled law of the state that 
“43 Q] Ta } ly, lin, 7. ler he st; . - a 2 ye 
crest could only De allowed under the statute, there was 
a Clear ruling that, notwithstanding these coupons were 
given for interest, they drew interest under the statute. 
And, in the subsequent case of //umphreys v. Morton, 


the question was again raised, and counsel in support of 
¢ 1, : 
Li 


ir position that the coupons did not draw interest, 


ci ntendk d: 


These warrants are not promises to pay, but are 


‘ 


mterest is not allowable by the laws of thts state,” citing 
Leonard v. Villars, 23 Ull., 377, and AlcFaden v. Cor- 


ticr, 20 Ill., 509, cited by counsel. 


merely evidence of a debt for interest. and /u/feres/ upon 


But the court expressly reaffirmed Hlar per v. E/y. sav- 


ing (page 602): ‘“ That interest was properly allowed 


Il 


and computed on this instrument, is settled by //arper ei 
al. v. Ely, 7o Ill, 581, and the cases there re hervk ry to, 
and reference may also be made to Clark v. fowa City, 
20 Wall., 583: Zown of Genoa v. Woodruff et al., 92 U. 
S. (2 Otto), 502, and Amy v. Dubuque, 98 U.S., (State) 
173. holding the same doctrine.” 


; 


But it is said that, because the court in //arpfer v. E7/y, 
an | Hlumphre vs v. Jorton, cite. without quoting, certain 
cases as sustaining its conclusion, “these Illinois cases 
‘“were based upon the particu/ar feature’ of the cases 
cited, “declaring that interest coupons were negotiable 
> paper.” 

In the first place, we have seen that “these Illimots 
‘cases’ were necessarily based on the statute, and 1n th 
second place, an examination of the cases cited will show 
that thev in turn were based on simular statutes, and were 
therefore properly cited as bearing on the question neces- 
sarily involved and decided. whether the coupons drew 
interest under the statute. 

One of the cases cited in //arper v. Ely is Ffollings- 
worth v. City of Detroit, 3 McLean, 472. That case 
was expressly based on the statute of Michigan. 

The court s: ay ‘The coupons acknowledged a sum 
to be due ine sf wae this brings them within the ‘ninth 
section of the act of Michigan above cited, which gives 
interest. * * * We think that these installments of 
interest, made payable by these coupons, dezng for a sum 
certain, were expressly within the ninth section, and that 
the interest is recoverable from the time the c1 ity failed to 
pay. ' 

Another of the cases cited in Hlar per v. E/y is J): nlap 
v. Wiseman, 2 Disney, 399. In that case, the question did 
not arise on a coupon at all. The sole question was 
whether, on a promissory note providing for interest at a 


particular rate. payable “ vearly from date.” the install- 


) 


ments of interest drew interest after they became due. 
The court, in holding that interest should be allowed, say: 

“ The s/a/u/e provides that on all sums of money after 
the same shall become due, the interest shall be allowed 
at the rate of six per cent. and no more. By virtue of that 
provision, then, this installment of interest would only 
draw six per cent.” 

The remaining cases cited in //arper v. Ely and /lum- 
pareys v. Morton. are four cases decided by this court. 
Gelpcke v. City of Dubugue, 1 Wall., 206, (cited in 
/larper v. Ely), Clarky. lowa City, 20 Wall., 583, Zown 
of Genoa v. Woodruff, 92. U. 5., 502, and Amy v. Du- 
bugue, 9&8 U.S., 472. (cited in /lumphreys v. Morton). 

J v4 > 4/3 ‘ é 

Of these cases, three, viz: Gelpcke v. City of Du- 
bugue, t Wall., 206, Clark v. lowa City, 20 Wall. 583, 
and Amy v. Dubuque, 98 U.5., 473, went up from Iowa, 
and arose on coupons made in Iowa, and were therefore 
coverned by the law of that state. 

At the time these decisions were made, it had long 
been settled by the express decisions of the Supreme 
court of Lowa, based on grounds which applied equally 
whether the instrument was negotiable, or non-negotiable, 
that installments of interest, payable at fixed periods, for 
which no coupon had been given, drew interest by force 
of the statute of that state, which allowed interest on 
“money due by express contract.” 

This was expressly held in J/ann v. Cross, 9 Ia., 327. 
That case was a suit to foreclose a mortgage to secure a 
note which drew ten per cent. interest, “the interest to 
‘be paid annually.” ‘The statute of lowa provided: 

“That the rate of interest shall be six cents on the 
hundred by the year on money due by express contract, 
unless a different rate be expressed in writing, on all 
monevs after the same become due where there is no 
contract fixing the rate of interest,” etc. 


~y 
13 


The court, in holding that the interest should have been 
allowed on the installments of interest due annually, say: 

« The note draws ten per cent. interest, ‘the interest 
to be paid annually” * * * Was he (complainant) 
entitled to six per cent. upon the interest annually 
dues We think he was. The respondent was under a 
legal obligation to pay this interest at the end of the year, 
it was a sum of money then due, without a contract fixing 
the rate of interest upon it, and for which he might have 
been sued. He was therefore bound to pay its legal 
value, which, by our law, in the absence of a written 
agreement reserving more, is fixed at six cents on the 
hundred. Chapter 37, page 67, Laws 1853.” 

Under this statute and decision, it was therefore wholly 
immaterial to the question whether lowa coupons drew 
interest, whether they were uegvitiable or not. Hence, in 
the last of the three cases cited, (Amy v. Lubugue, 98 U. 
S., 473), this court, in holding that the coupons drew in- 
terest, expressly base their decision on J/ann v. Cress, 
supra, and the subsequent case of //irshey v. /lirshey, 
18 Ia., 24, to the same effect. On page 472, the court 
quote the language of J/ann v. Cross, quoted above, 
and similar language from //ershey v. /flirshey, and 
conclude : 


«It seems from these authorities to be the settled law 
of lowa that where interest is by contract made payable 


a 


al stated times, an action may be maintained therefor in 
advance of the maturity of the principal debt and /ega/ 
wnterest upon such interest recovered.” ge 

For the same reasons, interest was properly allowed on 
the lowa coupons in the two cases of Ge/pcke v. City of 
Dubuque, 1 Wall., 206, and Clark v. lowa uty, 20 W all.. 
686. An examination of these cases will show that the 
language of the court, as to the negotiable character of 


the 


coupons in the particular cases quoted by counsel. 
° -§ LI 


4 


Ces? 676 


: 
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had reference to a wholly different question from that of 
interest. 

‘Thus, in Gelpcke Vv. City of Dudbugue, the question 
was not merely whether the coupons would draw interest. 
but whether exchange should be allowed; to entitle the 
plaintiff to the exchange, it was obviously necessary to 
hold that the coupons were commercial paper. lence 
the language of the court, quoted by counsel: 

‘ Bonds and coupons like these, by universal commer- 
cial usage and consent, have all! the qualities of commer- 
cial paper. If the plaintiffs recover In this case. they will 
be entitled to the amount specified in the coupons with 
interest avd exchange as claimed.” 

So, in the other case of Clark v. /owa City, the sole 
question was as to whether the coupons were barred by 
the statute of limitations, although the bonds to which 
thev had been attached were not, and it was In connection 
with this question that the language, quoted by counsel, 
as to the different attributes of such coupons, and that they 
were “commercial paper,” was used. 

The only remaining case cited in //arper v. E/y and 
flumphreys v. JJorton wasthe Zown of Genoa vy. Woodruff, 
92 U.S., 502, which went up from New York and arose 
on coupons made in that state. The only reference to 
the question in the opinion was in the following language: 

« The thirteenth(error)complains that the Circuit judge 
decided that the plaintiffs could recover interest upon the 
coupons from the ume they fell due. That the ruling 
was correct, is perfectly plain. It was in entire accord- 
ance with the decisions generally of the state courts and 
also of this court.” 

Hlere is no reference to the negotiable character of the 
coupons as the basis of the decision. 


And, in /loward vy. Farley, 19 Abbott’s Practice, 126, 


RR RN AC LTTE (I AR A a At ATR ANTEATER: = me 


Ss 


it was expressly held to be the law of New York that an 
interest installment, due on a bond, would draw interest. 

No reason has been suggested by counsel why a 
coupon, or other writing, evidencing a debt, should draw 
interest if ne-rotiable, and should not if not negotiable. 
The whole argument rests on the /anguage quoted by 
counsel from the cases cited from this court, which it is 
assumed had reference to the question of interest, and 
which it is further assumed was referred to by the Su- 
preme court of Illinois in ci/7ve the cases. Both of these 
assumptions we have shown to be erroneous. 

But it is said by counsel that, if the effect of //arper v. 
Ely and /lumphreys v. Morton is that interest. coupons 
draw interest wader the statute, it follows that installments 
of interest, due on a bond or other instrument of writing, 


would also draw interest. Counsel says: 


“It will be observed that if the case 1s to be controlled ) 
by the provisions of the statute, the existence or non- 
existence of coupons is of no importance. The interest 
would have been overdue on the bond, which ts an zzs/ru- 
ment of writing, if no coupons had been given. Where 
a note is given calling for interest annually or sem- 
annually. or on the maturitv of the note. and it is not 
paid when due, such interest ¢s due upon an instrument of 
writing and upon the kind of instrument specifically men- 
tioned in the statute.” (Argument of J. P. Wilson, 10.) 

If. as we have seen, Hlarper v. £/y and Hlumphreys v. 

Morton necessarily rest on the statute, we do not question 
the correctness of this conclusion as the necessary effect 
of those decisions. 

In this view it would follow that. for another reason. 
anv refinements as to the differences between the par- 
ticular coupons in question, and coupons upon which there 


was a personal liabihty, would be ummportant, since the 
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It is well settled in Illinois that where by the terms of a 
note or other instrument, the interest is payable in annual 
or semi-annual installments, a separate action may be 
maintained to recover an installment of interest either be- 
fore or after the principal becomes due. 

Delaney v. Payne, tor Til.,326. 
Wehrley v. Morfoot, 103 IM, 183. 


And that a judgment recovered for such an installment 
of interest in a suit brought either before or after the prin- 
cipal becomes due, will be no bar to a subsequent action 
to recover the principal. 


/a. 


The reason for these rulings is thus stated in Delaney 
v. Payne, (101 Ill., at p. 330), where the question is con- 
sidered, and the authorities reviewed at length: 

« A note like the one in question contains /wo contracts 

one to pay the principal and the other the interest—al- 
though each originally grew out of one and the same 
transaction. In the discussion of this question, Freeman 
on Judgments, Sec. 238, says: ‘A note payable in one year, 
with interest pavable semi-annually, comprises two distinct 
contracts—one to pay the principal sum, and the other 
to pay the interest.’ ” 

The court also cites Sparbank v. Willis, 6 Gray, 163, 
and Andover Savings Bank vy. Adams, 1 Allen, 28, to the 
same effect. 

In Delaney v. Payne, the language of the note, which 
it was held evidenced the “ distinct contract” to pay the in- 
terest was, * with ten per cent. interest, pavable semi-ann- 
« ually”; and, in Wehrly v. Worfoot, the language was, 
‘‘ with ten per cent. interest per annum, payable annually.” 
In this case, the language of the bond to secure the first 


with interest on the same * * * at the rate of 
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quoted language, and is conditioned on the payment of 


7 . ° ’ 7 ; 7 
‘the said principal sum and interest thereon af (fhe. time 
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and times respectively and in the manner mentioned in 
4 . , — ryt ’ 
the condition of said bond. Rec., 200. } he lan- 
mriiacge ¢ [ t}  ¢ th “| be I ds ind rrit rivaves is substantially 
Lack oo } Lti PLiic | i pia eabita biti om (8 i PSLailtic . 
ie same as that of the first. Rec., 2773; 204; 250; 
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that if interest « oupons draw interest under the statute, as 
held in Tlar per v. A/y and /lumphreys v. .WJorton. an in- 


stallment of interest. 


_ 


vable at a definite time, would also 
draw interest from the time itt became due, and that the 
several installments of interest, due on the bonds and 
mortgages involved in this case, would draw interest 
after due, irrespective of the coupons. 

This view of the statute 1s supported both by reason 
and the weight of authority in other states. (See authori- 


tws cited 7v/rd., | 


In /lollingsworth v. City, 3 McLean, 473, cited with 
approval by the Supreme court of Illinois in //arfer v. 
/:/y, the court, in sustaining a recovery of interest on in- 


erest under a similar statute of Michigan. said: 


ham) 
« The essence of the agreement (of the borrower) is, 
thatthe borrower shall pav the interest punctually as stip- 
ulated. Now. if he does not pay, does he not withhold 


IO 


from the creditor his due, and is it unreasonable that in- 
terest should be paid, as in all other cases, where there is 
a failure to pay money when dues * * * Where an 
individual agrees to pay the sum of one hundred dollars 
on a certain day, but fails to do it, can there be any differ- 
ence whether that sum was due for property purchased 
or for the use of money at a legal rate of interestr) The 
consideration in the one case is as good as in the other, 
and interest on the failure of the debtor is recoverable 
in either case.” 


In Bledsoe v. Nixon, 69 N. C., SQ, the court say: 
‘Interest is the price agreed to be paid for the use of 
money. Rent is the price agreed to be paid for the use of 
land. Hire is the price agreed to be paid for the use of 
a horse or other article of personal property. 

«“ Call it interest, rent or hire, it becomes a debt at the 
time the party promised to pay it, and from that time he 
is using the money of the creditor or of the landlord or 
of the bailor, and ought to pay for the use of it, unless he 
be allowed to take advant: ive of his own wrong in not 
aes ing payment at the day. 

‘A Te ‘ssee Is to pay one hundred dollars a year rent, pay- 
able on the first day of ‘January in each and every year. 
The rent is in arrear. The lessor may accept a promis- 
sory note of the lessee, which, of course, will bear interest, 
or he may sue and take judgment’, and that will bear in- 
terest, until paid. So when a horse is hired, the price to 
be paid at the end of cach month. So when money 1s lent 
or there is a forbearance to sue for a debt upon an agree- 
ment that interest is to be paid annually, etc.; the rule 
being, that ‘ when a certain sum of money is to be paid at 
a specified time, on failure to pay, the party is to be 
charged with interest,’ the price for the use of the money, 
like rent due for land or the hire of a horse, being the 
money of the one, which the other party is naving the use 
of, and should pay for.’ 


In fact, the question whether specitic installments of in- 
terest draw interest is the same, whether the installments 
are evidenced by an agreement in the note or bond to 


pay a definite sum of interest at a specified time. or bv a 


COUPON, and in e] her case turns on the quesvion wietoer 
interest should be allowed on interest in the absence 
ol an express agreement. 
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+ By the law of this State, (Sess. L., 1580, p. 17 ), inter- 
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estisallowedat *eightper centum Per anni, and no more, 
1] . . 4} . ‘ ] , - - ) 
on all moneys atter the same he COMe duc. * But 


on contracts, interest at the rate of ten per centum per 
annum may be charged by express agreement of the 
parties, and no more.” These interest notes are distinct 
contracts for the payment of money, and, when they be- 
came due..were entitled under this statute, without any 
agreement of the parties on the subject, to draw interest 
at eight per centum per annum until paid, or by the agree- 
ment ofthe parties, they might draw ten per centum. The 
yrovision of the statute 1s, in effect, that interest shall be 


allowed «on ¢// moneys after the same become due ’. and 


j \ i 
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that at least includes the case of money due on an interest 
or coupon note, ora promise or agreement ina principal note 
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In Wills v. Town of “Fefferson, 20 Wis., 50, the court, 
in deciding that interest coupons drew interest, held that 
the question Wiis whether it should follow the class of 
authorities which hold that interest should not be allowed 


on interest in the absence of an express agreement, or 


a 
those holdine the contrarv. 


The court sa\ 


+ Most of the cases upon this question wil be found in 
the note to Selleck v. French. 1 Amer. Lead. Cases 
(2d ed.) page 530-9: see, also, S/fokeley v. Lhompson, 
34 Penn. St., 210; Leonard v. Admni’r. of Villars, 22 


1} ——oe a ai eh A ‘ - s } “. 
ll. 377: Ferry v. Ferry, 2 Cush., 92: where the courts 
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say that interest upon interest cannot be recovered; and 
contra, Gelpcke et al. v. The City of Dubugue, 1 Wallace, 
175-206: Slollingsworth v. The City of Detroit, 3 Me- 
Lean, 472: Austin v. /mus, 23 Vermont, 286; O'uVeal/ v. 
Sims, 1 Strobh. Law 115. On the whole, the cases last 


cited seem to me to rest upon the sounder principle, and 
to be sustained by the better reason. For when a per- 
son agrees to pay interest at a specified time, and fails to 
keep his undertaking, why should he not be compelled to 
pay interest on interest from the time he should have 
made the payment’ If he undertakes to pay a sum of 
money at a given time to the owner, and makes default, 
the law allows interest on the sum wrongfully withheld 
from the time he should have made such payment. The 
debtor withholds from the creditor his due as much when 
he fails to pay interest according to his contract, as when he 
makes default in the payment of the principal. It is not 
illegal to stipulate for the payment of compound interest, 
or that interest as it becomes due shall be converted into’ 
principal and bear interest. Ac//ogye v. /lickok, 1 Wend., 
521. Interest, payable annually or semi-annually, may 
be demanded “he recovered as it becomes due, according 
to the authorities. A note given for it may bear interest. 
Why, then, should not the debtor, when he fails to pay 
interest according to his engagement, pay interest on the 
sum justly and equitably due 7” 

In Aoshkonong v. Burton, 1o4 U. S., 676, in a case 
which went up from Wisconsio, and in which one of the 
questions was whether interest coupons drew interest, 
this court cite Wills v. Town of “Fefferson, 20 Wis., 50, 
as conclusive of the question. Reterring to that case, 
the court say: 

“That was a suit upon interest coupons, attached to 
bonds, issued by a municipal corporation to a railroad 
company, under authority of an act passed in the year 
i837. The coupons were similar to those here in suit. 
W hile recognizing the fact that many courts of high 
authority had disallowed snferest upon interest, the Su- 
preme court of Wisconsin expressed its approval of those 
cases in which it was adjudged that an express agreement 


to 


to 


in a note or bond to pay interest at a specified time, as an- 
nually or semi-annually, entitled the holder to interest upon 
interest from the time it became due. *‘ For, said the court, 
‘when a person agrees to pay interest at a specified 
time, and fails to keep his undertaking, why should he 
not be compelled to pay interest upon interest from the 
time he should have made the paymentry If he under- 
takes to pay a sum of money at a given time to the owner, 
and makes default, the law allows interest on the sum 
wrongfully withheld from the time he should have made 
such payment.” * * * Weremark, in this connection, 
that among the authorities cited by the State court in 
Mills v. Town of ‘fefferson, in support of its conclusion, 
is Gelpcke v. City of Dubuque, (1 Wall., 175), where it 
was. said (the suit being upon coupons of municipal 
bonds) that, ‘if the plaintiffs recover in this case, they 
will be entitled to the amount specified in the coupons, 
with interest and exchange as claimed.’ In harmony 
with this view are Aurora City v. West, 7 Wall., 82 
Town of Genoa v. Woodruff, 92 te © 502; Amy v. Du- 
bugue, gd id., 470, and H alnut v. Wade, $03 id., 083. 


It is said by counsel that “the weight of authority is 
against allowing interest on overdue interest, in the ab- 
sence of negotiable coupons.” (Argument of J. P. Wil- 
son, TS ¥ 

That where interest. due on a note or bond. is payable 
in installments, as annually or semi-annually, interest 
should be allowed on such interest after due. was ex- 
pressly held in the following cases: 

In Vermont. 

Austin v. /mus, 23 Vt., 286. 

In New Ifampshire, 

Pierce v. Rowe, t N. H., 179. 
Townsend v. Reiley, 46 N. H., 300. 

In New York. 

Hloward vy. Farley, tg Abb. Pr. 126. 
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In Iowa, 
Mann v. Cross, 9 \a., 327. 


Hlirshey v. Hirshey, 18 Ta., 24. 
In Ohio, 
Anketel v. Converse, 17 Oh. St., 11. 
Monnett v. Sturgis, 25 Oh. St., 384. 
Dunlop v. Wiseman, 2 Disney, 398. 
In Maine, 
Farwell v. Sturdevant, 37 Me., 308. 
In Kentucky, 


Talliaferro v. King, 9 Dana, 331. 


In Tennessee, | 
Flouse v. Tennessee Female College, 7 
Heiskell, 178. 
In South Carolina, 
Gibbs v. Chisolm, 2 Nott & McCord, 35. 
Singleton v. Lewis, 2 Hill, 408. 
Neal v. Borhman, Q Rich. 


In Wisconsin, 


Mills v. Town, 20 Wis., §0. 

In North Carolina, 
Bledsoe v. «Nixon, 69 N. C., 89. 
Bratton v. Allison, 70 N. C., 498. 


In Texas. 
Lewts V. Parchal, 37 Tex., 315. 


In Oregon, 
New England Sec. Co. v. Vader, 12 Saw- 
ver, 70. 
Against these authorities, counsel cite as establishing 


that “the weight of authority is against allowing in- 


meron 
ie a a ct 2 


7 . 
would not be 


In erect over- 


Sturdez atl. 37 Me.. 


Interest Was 


. ‘ 
SIryyryit 
Ataayra ¥ 
* 


350, the interest was 
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to pay * interest after maturity upon principal and interest 
at “the rate of five per cent, per month until paid,” on 
the ground that the agreement was illegal. 

In Wilson v. Davis, 1 Mont., 183, the court put its de- 
cision on the ground that there was an express agree- 
ment to compound interest, which it held was illegal. 


’ 


The only remaining case cited, that of Denver, B. & 
M. Co. v. McAllister, 6 Colo., 261, is quoted from at 
length by counsel as “ very much in point.” (Argument 
of J. P. Wilson, 18.) In that case, the court held that 
it was not the intention of the statute of Colorado to al- 
low interest on interest in any case, a doctrine which 1s 
plainly in direct conflict with //arper v. Ely, and //umph- 
revs v. Morton, decided by the Supreme court of illinois. 

But itis argued for appellee that to give the effect we 
claim to the Illinois statute would be to allow “ interest 
‘on interest,” which it is said the Supreme court of Ilh- 
nois has held in three cases, vi: Leonard v. Villars, 25 
Il., 322: Thompson v. Hoagland, 65 IN., 310; and Par- 


f : , j ‘ i] * . 
ker v. International Bank. So Ul.. 96. cannot be done. 


1. We have seen that in //arper v. E/y, 7o Ill, 521, 
and /lumphreys v. Morton, 100 Ul, 592, 1t was expressly 
held that where interest was due on a coupon interest 
should be allowed on such interest. on the ground that 
it was a “definite sum of money,” payable at a speci- 
“ fied time.” and that the allowance of such interest on 
interes was necessarily based on the. statute. If 
the earlier cases, relied on by counsel, laid down a con- 
rary rule, they must yield to these later decisions, andthe 
cases of Leonard v. Villars, 23 Ill, 323, and Thompson 
v. Hoagland, 65 Il., 310, must be regarded as overruled 


by Hlar per Wa Ely, 7O | , Sol. and SO far as Ba her oy! 


Vational Bank, 80 {il., 96, is supposed to be in conflict 
with //arper v. E/y, it must be regarded as overruled in 
turn by the later case of //umphreys v. Morton, 100 Il, 
592, which expressly re-aflirms the doctrine of //arper 


a ly, and cites that case with approval. 


2. But the cases relied on by counsel, when rightly 


unde r stood. do not esti ib. ish the bros idl proposit tion claimed 


by them. In no one ot the three Cases is there any ref- 


erence to the statute under discussion. In Thompson Vv. 
/loagland, 65 MUl., 310, and Larker v. /nternational Bank, 
So Ill., 96, the interest was not payable in definite in- 
stallments at fixed times, but ran with the principal. 
There was not the distinct obligation to pay separate 
installments of interest on which. as was held in Delaney 
v. Payne, ror Ill, 326, and Weherly v. Morfort, 103 Il., 
183, separate suits could be brought and separate judg- 
ments recovered, but only the one obligation to pay the 
principal with interest. 

The distinction between the two classes of cases 1s 
well stated in Vew FEugland Security Co. v. Vader, 12 
Sawytr, 70, where it was held, under a simular statute, that 
interest installments would draw interest. The court say: 

The provision of the statute 1s. in effect. that interest 
shall be allowed on a// moneys, after the same become 
due, and that at least includes the case of money due on 
all interest or coupon note, or @ promise or agreement im 
ad i pr nec tp al note. to the chect that the interest thereon shall 

¢ paul ala certain pe riod, or periods pr ior tothe matur ly 
mt peer 

“But interest, concerning the payment of which no 
special promise is made, and which no otherwise exists 
or is due than as an increment of the principal sum. 1s 
not included in this statute as ‘money ” due and entitled 
to bear interest. But a promise to pay interest as a 
distinct debt or hability, ether im or out of the prin- 


cipal contract, and before or as the principal sum 
falls due, is a promise to pay a sum of money which, 
when due, bears interest under the statute either at the 
legal rate or according to the agreement of the parties 
within the limit allowed thereby.” 

In cases of continuing interest, such as 7hompson v. 
Hloagland and Barker v. Bank, the question of interest 
on interest is purely one as to the method of computation 
of the continuing interest, and whether such computation 
should be made with rests or not. And such was the 


evident meaning of the court in the two cases. 


In Thompson v. Hoagland, the court say: “In no event 
‘is interest to be ca/cu/aled on interest.” 

So in Marker v. /uternational Bank, So MUl.. 100. the 
court say: 

” The decree, how eVveT. rendered by the court, 1s too 
large, the interest not being computed in the manner re- 
quired by law. Interest was computed on the note from 
its date until due and added to the principal, and upon 
this amount interest was cast to the date of the decree. 
This mode of computation was unauthorized.” 


In the remaining case of Leonard vy. Villars, 23 Ul. 
377, four notes were given, dated May 26, 1854, “ the 
“interest to be paid annually 7 advance.” The first 
vear’s interest, from May 26, 1854, to May 26, 1855, 
was paid in advance. In May, 1856, a decree to fore- 
close the mortgage securing the notes was entered. By 
this decree, the complainant was allowed not only the in- 
stallment of interest due on the 26th of May, 1555, for 
the year ending May 26, 1856 (the date of the decree 
was May 28, 1856), but interest on this amount at six per 
cent. for the year during which the installment of inter- 
est (made payable in advance) was being earned. Re- 
ferring to these facts, the court held that the allowance 


of this interest was in effect allowing compound interest. 


- 


to 


The court sav: 


+It is also insisted that the court erred in allowing 
compound interest. * * * ‘To compute interest upon 
interest after its maturity has by all courts, whether exer- 
cising equity or common law jurisdiction, been held to be 
compound interest, and in violation of law.” 


Manifestly, this case proceeded on general principles in 
relation to compound interest, as applied to the particular 
facts, and had no reference to the statute under consid- 
eration. And, as we have seen, if it was intended to lay 
down the rule contended for by appellee, that, under this 
statute, “‘interest on interest”’ would not be allowed, it 
must be regarded as overruled by the later cases of 


llar per v. £/y and llumphreys v. Morton. 


The case of Connecticut v.Fackson, 1 Johnson Ch., 13, 
is cited by counsel at length, as holding that an agreement 
in advance to pay compound interest will not be enforced. 
It is unnecessary to enter into this question or to present 
the great number of authorities which hold the contrary 
view. Some of the leading authorities will be found on 
pages 113 to 119 of our argument. 

[t is enough to say that here the only claim made ts to 
interest on the overdue coupons or installments of interest 
from the time they became due, and not to compound 
interest. And that there was nothing illegal or contrary 
to public policy in the allowance of such interest, was 
necessarily decided by the cases of //arper v. £7/y, and 
flumphreys v. Morton, allowing interest on interest cou- 
pons, and the numerous decisions of this court to the 
same effect. 

Reference is made to the language of the bond and 
mortgage that, in case of the election to declare the whole 


sum due, “the principal sum above mentioned with all 


¢ 
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“arrearages of interest thereon” should become due, and 
that in case of loss by fire, the insurance money shall be 
applied to the payment “of all of said principal money 
“and accrued interest thereon,” as showing an intention 
that the overdue coupons or overdue installments of in- 
terest should not draw interest. In the first place, it is a 
sufficient answer to this argument that the interest in 
question is not claimed as due by the agreement of the 
parties, but by force of the statute because there was no 
agreement allowing it. The question is not as to the in- 
tention of the parties, but of the statute. Inno view can 
these particular provisions, which, by their very terms, 
only apply to particular contingencies, neither of which is 
under consideration here, have any bearing on the ques- 
tion as to the right to interest on these definite sums of 
money, payable at specified times, which, if our position 
is established, would accrue by the operation of an ex- 
press provision of the statute. 

Counsel seem to. contend, in effect, that the coupons 
although given in a form usual in similar transactions of 
loan, and as one of the customary evidences of the indebt- 
edness secured by the mortgages, were not 1n fact obhga- 
tions at all. 

We submit that these conclusions are clear. 

i XZ.) That the power to contract the indebtedness and 
to give a mortgage to secure it being conferred by the 
Statute, this necessarily involved the power to give the 
appropriate and customary securities, and that a_ bond 
with interest coupons, secured by a mortgage, being an 
appropriate and customary form of security in case of 


mort vaye loans. was clearly authorized by the statute. 


(2.) ‘That the securities should be tn the form in which 


s 
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they were, was manifestly part of the consideration of the 
, 


transaction of the loan and mortgage which the guardians, 
with the approval of the County court, entered into; and 
that the coupons which were given, by authority of the 
court, as part of the transaction, are binding obligations 
of the estate and enforcible against it in the same manner 
as any other obligations, by which it became bound. 

In fact, we submit that, aside from the section auth- 
orizing the guardian to mortgage, the statute, in pro- 
viding that the guardian should have “the care and man- 
“agement of the estate” “under the direction of the 
“court,” (Sec. 4), must have contemplated that he should 
have the power, certainly with the approval of the court, 
to bind the estate to the performance of contracts and the 
payment of indebtedness contracted. 

Otherwise, the guardian would be placed at a marked 
disadvantage in the management of the property, whose 
proper management would require the making of con- 
tracts among other things, for services, for work to be 
done, and for other purposes. It would be impossible, if 
there were such a total absence of power, for the guard- 
ian to do any work or to obtain any services, except by 
the payment of the money in advance. 

Such a denial of power would .also work to his injury 
in executing this power to mortgage. If he could make 
no obligations binding on the estate, in the form usually 
given by borrowers, then he would be at a manifest dis- 
advantage in borrowing money. He would not stand, as 
the law must have intended he should, on equal terms with 
other borrowers. [His want of power in this respect 
would enter as an additional element in any loan which 
he might negotiate, and as the basis of an increased rate 


of interest, even if he could borrow at all. 


We also submit that we have established that, irrespec- 


tive of the coupons, the several installments of interest, 


due at specified times by the terms of both the bonds and 


mortgages, would draw interest under the statute. 
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THE CLAIM AND ALLOWANCE OF INTEREST ON THE OVER- 


DUE COUPONS IN THE TRANSACTION OF THE THIRD 
MORTGAGE DID NOT CONSTITUTE USURY. 


The court below held, in effect, that, because it found that 
the claim by appellant and allowance by the guardian of 
this interest on the-overdue coupons “ was manifestly 
“illegal and unjust,” it therefore constituted usury, and 
that, for that reason, the penalty of forfeiture of all in- 
terest on the third mortgage attached. This position, 
we have shown in our original argument, is wholly 
untenable both on reason and authority, (Appeilant’s 
argument, 106), and it is abandoned by both counsel 
for appellee in this court. 

To sustain their claim of usury, counsel have evolved 
a new theory, based on no actual transaction between the 
parties, but which assumes a transaction wholly different 
from that which in fact took place and from any which 


either of the parties understood or intended. 


Their argument is this: By the bond and mortgage, 
appellant contracted to receive interest on the loan 
of $95,000 at the rate of nine per cent. By reason 
of the fact, as claimed, that the coupons did not 
draw interest, there was only actually received the 
amount of the mortgage, less the amount allowed as in- 


~ ‘ ) ‘ 
terest, or, $37,780.53. Counsel then show, by a compu- 


tation, that the aggregate amount of interest agreed by 
the terms of the bond and mortgage to be paid on the 
$95,000 loan for the seven years, with the $7,219.27 of in- 


interest claimed and allowed as interest on the coupons 


added, exceeded ten per cent. on the $87,780.73 for the 

seven years, by the amount of $5,622.76. They contend 

that, from this computation, it appears that, in the trans- 

action, appellant * contracted to receive a greater rate of 

“ interest than ten per cent.,”’ contrary to the statute, and, 

therefore, should forfeit the entire interest on the mort- 

gage. (Argument of J. P. Wilson, 21; Argument of 
zyman Trumbull, 28.) ; 

It is obvious, and counsel concede that their contention 
is based on the hypothesis that the court finds that the 
overdue coupons did not draw interest at avy rate, (Ar- 
gument of J. P. Wilson, page 21); since, on the hypothesis, 
that, although the coupons did not draw interest at nine 
per cent,, they drew the rate of interest allowed by the 
statute, counsels’ method of computation, applied to the 
imaginary transacuon as thus modified, would not pro- 
duce the illegal rate. 

It follows, that if we have established our proposition 
that appellant was entitled to interest on the coupons at 
the statutory rate, that 1s an end of the question of usury. 

lf, however, it is assumed that appellant was not enti- 
tled to interest on the coupons, the transaction did not 
amount to usury. 

The whole argument of counsel on this branch of the 
case ignores a well settled rule in determining whether a 
particular transaction is usurious, and, therefore, subject 


to the penalties of the statute. 


This rule is thus stated by Tyler: 


‘‘It is the essence of a usurious transaction that there 
should be an unlawful and corrupt intent on the part of the 
lender to take illegal interest; in other words, there must 
be an intention knowingly to contract for orto take usurious 
interest. For if neither party intend it, but act dona fide and 
innocently, the law will not infer a corrupt agreement. ‘To 
be sure, when the contract «fon is face imports usury, as 
by an express reservation of more than legal interest, 
there is no room for presumption, for the intent is appar- 
ent, res tpsa loguitur. But when the contract on ifs face 
is for legal interest only, then it must be proved that 
there was some corrupt agreement, or device, or shift, to cov- 
er usury, and that it was in full contemplation of the par- 
lies, * * * Where there has been no taking of usury, and 
no reservation of usury, 0” the face of the transac tion, then 
the case resolves itself into the inquiry, whether upon the 
evidence, there was any corrupt agreement, or device, or 
shift, to reserve or take usury, and in this aspect of the 
case, the quo animo, as well as the act of the ps arties, is most 
important.” (Tyler, on Usury, pp. 103, 5.) 


The rule is thus stated by this court in Lloyd v. Scoté. 
s Pet., 223: 


« The requisites to form a usurious transaction are three: 
1, a loan, either express or implied; 2, an understand- 
ing that the money lent shall or may be returned; 3, 
that @ greater rate of interest than ts allowed by the statute 
shall be paid. The znxfent with which the act is done is 
an inal ingredient to constitute this offense. An 
ignorance of the law will not protect a party from the 
penalties of usury, where it iscommitted; but where there 
was no intention to evade the law, and the facts which 
amount to usury, whether they appear upon the face of 
the contract, or by other proof, can be shown to have 
been the result of mistake or accident, no penalty attaches.” 


In Bank of United States vy. Waggener, 9 Pet., 378, 
the court say: 


«“ Where, indeed, the contract | upon its very face imports 
usury, as by an express reservation of more than legal in- 
terest, there is no room for presumption, for the intent is 
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apparent; res tpsa loguitur. But where the contract ox 
its face is for legal interest only, there it must be proved 
that there was some corru pt agreement, or device, or shifi, 
fo cover usury, and that it was in the full contemplation 
of the parties.” , 


In /loiel Company v. Wade, 97 U. 


Say: 


“ The rule is well settled that, when a contract on 2/s 
/ace is for legal interest only, then it must be proved that 
there was some corrupt agreement, device or shift to 
cover usury, and that it was in full contemplation of the 
parties.” 


S., 13, the court 


See. also. 

Cockle v. Flack, 93 U.S., 344. 

‘The rule stated by these authorities is laid down by all 
the text writers and decisions on the subject. As is said 
by Tyler, “ the authorities are uniform upon this point.” 

[It is claimed by counsel that this well settled rule is not 
the law of Illinois. 

Counsel cite as establishing this position, Peddicord v. 
Conard, 85 Ill, 102. An examination of that case will 
show that the utmost it ean be claimed that the court 
held was that, to constitute usury, it was not necessary 
that there should be an express agreement at the time the 
transaction occurred to take more than lawful interest, 


but that such an agreement may be implied from sub- 


s 
sequent conduct. 

In repeated decisions, and in the very cases cited by 
counsel, the Supreme court of Illinois has recognized the 
necessity of establishing, in cases where the agreement 
was on its face an agreement to receive only the legal 
rate, that it was intended as a device or cover for usury 

Bishop v. Williams, 18 Tl. 105. 


4, 


35 


m  . Bank v. Davis, 108 ill., 637. 
Peddicord v. Conard, 85 Mll., 102. 
, Leonard v. Patton, 103 Ill. 


What were the transactions which it is claimed were 

usurious as shown by the evidence? 
The transaction of the third mortgage was as follows: 
The guardian petitioned the court for leave to make “ an 
“ additional loan in gold coin of a sum of money not ex- 
*‘ ceeding in all the sum of $95,000,” and “in making 
“said loan io pay interest semi-annually af the rate of 
“nine per centum per annum in gold,” and to make a 
mortgage “to secure the payment of said loan.” (Rec., 
173-)) The County couri entered an order on this peti- 
tion, authorizing the guardian to make “a loan from the 
“ United States Mortgage Company of a sum of money 
> ' “not exceeding the sum of $95,000 in gold coin,” and 
“to pay interest thereon a/ the rate of nine per centum 
“per semi-annually, likewise in gold, and to mortgage as 
“security therefor the lands of said minor in said 
7 “petition described.” (Rec., 176.) In pursuance of 
this order, the guardian made a bond and mortgage, 
which set forth in terms that they were given to secure 
an indebtedness “ in the sum of $95,000 gold coin,” “ for 
“an actual loan of money this day made,” “ with interest 
“ thereon to be computed from the date hereof at and 
‘after the rate of nine per centum per annum,” etc., and 
reciting thut they were made in pursuance of the previous 


petition and order of the County court. (Rec., 293-286.) 


The coupons, given at the same time, also expressly state 
that they are “ for the payment of an installment of inter- 
“ est, due on that day(the due date), on an indebtedness of 
‘‘ said estate to the United States Mortgage Company, in 
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“gold coin of the United States of $95,000, bearing 
‘semi-annual interest af nine per cent. per annum.” 
(Rec., 293-) 

There can be no pretense that there was anything 
usurious in this transaction. By the express terms of the 
bond, mortgage, coupons, petition, and order of the 
court, the only interest agreed to be paid was “to be 
‘computed from the date hereof at and after the rate of 
“nine per centum per annum.” If, for any reason, an 
amount, less than the amount which the bond and mort- 
gage were given to secure, was received by the guardian, 
the necessary effect, according to familiar rules of law 
and by the very contract of the parties, was that there 
would only be due and the bond and mortgage would 
only secure that amount, and the interest would only be 
computed “at and after the rate of nine per centum per 
‘annum ” on the amount thus actually received. 

The transaction of the claim and allowance of interest 
on the overdue coupons was as follows: In reporting to 
the court the receipt and disbursement of the loan, which 
the bond and mortgage were given to secure, the guard- 
ian reported as “ Received from said mortgage company, 
“in gold, the sum of $95,000,” and as one of the items 
of disbursement, «To U. S. Mortgage Co., for gold int., 
+ coupons, $53,194.27,” and the balance of the $95,000 
in gold and the premium realized from converting it into 
currency, as disbursed in payment of certain specified 
items. (Rec., 219.) 

The only other evidence as to the transaction was that 
of A. W. Sansome, the secretary of appellant. This 
witness testified that, in payment of the $95,000, 
“appellant surrendered coupons covering $44,985 of 


+ interest and $8,208.35 of interest,” and paid the balance 


| 
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in “cash gold” (Rec., 77), by gold drafts on the United 
States Mortgage Company in New York. (Rec., 83.) 
He further testified that Exhibit B, attached to his depo- 
sition, was a statement of the loan secured by the third 
mortgage, and the dates and amounts of the payments 
(Rec., 81.) 

As to this exhibit, he further testified: 


“Q. In Exhibit B, you have charged the estate the 
first item of $44,985.92: was that money paid by Powers 
or retained by you out of the estate? A. The coupons 
in default with interest, as shown by the other exhibits, 
amounted tothat sum. Q. And it was retained by you 
by the company? A. ‘The coupons were surrendered. 
Q. In the second item charged of the same date, inter- 
est for $8,208.35, was that amount retained similarly by 
the company’ <A. Coupons representing that amount 
as belonging to the second mortgage were also surren- 
dered.” (Rec., 83.) “Q. Instead of paying money, 
you retained the money and surrendered the coupons? 
A. We retained no money—we paid in the balance of 
money after the coupons. Q. You retained no money. 
Did you not retain $43,000 A. No, sir, we paid the 
coupons.” (Rec., 89.) 

Attached to the deposition of this witness, is a state- 
ment, “ Exhibit Q,” showing the different coupons thus 
surrendered and the amounts due on each. (Rec., 298.) 
From this statement, it appears that interest was 


computed on each of the coupons from the day it 


became due, and that the several items of such interest. 


aggregating $7,219.27, were included in the amount of 
$535194-27. 

The entire transaction was in substance this: By the order 
of the County court, the guardian was authorized to make 
the loan and mortgage for the purpose, among other 
things, of paying the overdue coupons, which were pay- 
able in gold. (Rec., 169, 173.) The mortgage having 
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been executed, a statement was made by appellant of 
the amount claimed to be due on the coupons up to the 
date of the mortgage. This statement, which included 
interest as due on the coupons since their maturity, was 
accepted by the guardian as correct. Thereupon, instead 
of going through the form of handing to the guardian 
the gold to the amount claimed as due on the coupons 
and immediately receiving it back from him, the company 
surrendered the coupons, paying the balance of the loan 
in gold, and the guardian charged and credited himself 
in his account with the amount in gold as received and 
disbursed in payment of the coupons. 

If it shall be found that appellant was not in law entitled 
to interest on the coupons, or the installments of interest 
evidenced by them, and that therefore appellant and the 
guardian were in error in claiming and allowing such in- 
terest, this does not make the transaction usurious. The 
only effect is to establish that appellant was allowed, 
out of the $95,000 the sum of $7,219.27 to which 
it was not legally entitled, and for that reason in settling 
the account on the third mortgage that amount should 
be deducted from the principal of the loan, and there 
should be a corresponding reduction of the annual interest. 

The contention of counsel that there was usury is ar- 
rived at by blending together some of the features of 
each of the two transactions and ignoring others, 
and evolving from them a wholly different transaction, 
both in form and intention, from any which occurred. 

The imaginary transaction which counsel have substi- 
tuted for the real transactions as the basis of their contention 
is this: An agreement by the company to loan and the 
guardian to borrow the sum of $87,780.83 for the term 


of seven years, and by the guardian to pay and the com- 


pany to receive $4,275, (nine per cent. on the $95,000), 
as the semi-annual interest on this amount, and in addi- 
tion, as further interest on this principal of $87,780.83, a 
bonus of $7,219.27. The agregate thus agreed to be 
paid on a principal of $87,780.83 by this imaginary 
agreement, exceeds interest on that principal at ten per 
cent. for the term of the loan. Therefore, they argue, 
appellant, (in the language of the statute), “ contracted 
“to receive a greater rate of interest than ten per cent.,” 
and thereby incurred the penalty of the statue. 

The transaction here assumed is a purely imaginary 
one. There is no pretense that any such agree- 
ment was actually entered into between the parties, 
either express or implied—in form or in intention. 

How, then, can it be said there was usury? Admit- 
tedly, the transaction was not on its face usurious. There 
was only the claim and allowance of interest at the legal 
rate of nine per cent. on the overdue coupons, and the 
agreement to pay interest at the same legal rate of nine 
per cent. per annum on “an actual loan of $95,000, gold 
“ coin,” intended to be secured by the mortgage. 

There is no pretense that either of the transactions, thus 
admittedly legal on their face, was designed as a device or 
shift to cover usury, or that there was any intention or 
thought, on the part of either of the parties, that the 
transactions between them were to be in fact or intention 


other or different from what they appeared to be. 


The contention of counsel comes to this, that if a 
mortgage is made to secure a loan to a_ particular 
amount, with a provision that the mortgagor shall pay 
interest on that amount at a legal rate, and through some 
error or mistake, as to the rights of the parties, a less 
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amount than that agreed to be loaned 1s actually received 
by the mortgagor, and it can be shown in a proceeding 
to foreclose, that the interest agreed to be paid on the 
amount agreed to be loaned exceeds the legal rate on the 
amount actually received, then the transaction 1s usurious 
and the mortgagee is subject to a forfeiture of the entire 
interest. 

The case of Gilmore v. Bisse/ 124 Ill., 488; 24 Braaw., 
183, is a direct decision against the position of counsel. 

In that case, a note was given for $1,000 with 
interest at ten per cent., the highest rate allowed by 


the statute, and secured by mortgage. Subse- 


quently, the interest having been unpaid for three years 


the holder required the makers to pay the debt or renew 
the note. They concluded to renew. In computing 
the amount due, the agent of the holder charged 
interest on the interest due to the date of the 
renewal at six per cent. This was added to the 
principal and a new note and mortgage given for 
the amount with interest at ten per cent., (24 Bradw., 
lil, App., 483), the highest rate allowed by the 
statute. There was, therefore, the precise case presented 
here. There was interest claimed and allowed on the 
overdue interest and included in the new note. This in- 
terest, according to the argument of counsel, the holder 
was not legally entitled to, and could not have collected. 
As the rate agreed to be paid on the new note was the 
highest rate allowed by the statute, the addition of this in- 
terest, according to the method adopted by counsel, 
made the rate agreed to be paid greater than the 
legal rate to the extent of such interest. 


It was contended, as here, that this constituted usury. 
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Counsel said: «To give a sum in excess of the legal 
interest for an extension of the contract will be usurious. 
It is usury to take interest on interest which exceeds the 
amount of interest fixed by the statute as the maximum,” 
citing Leonard vy. Patton, 106 Ill., 99; Farwell v. Meyer, 
35 «d, 40, and other cases, cited by counsel for appellee. 

The court, in holding the transaction was not usurious, 
say: 

“The interest on the interest included in the mortgage 
amounted to $12.50, as is claimed by the defendants. 
The addition of this amount to the debt and the agree- 
ment to pay it, it is insisted, rendered the transaction 
usurious. We do not concur in this view.” 


Counsel, distinguishing these cases from the case at 
bar, says: 

«“ These decisions are based expressly upon the ground 
‘that the debtor had the right to pay such interest or not, 
“as he chose,” and that there was a “ settlement made 
“ between parties being of full age upon the renewal of 
“adebt.” (Arg. of J. P. Wilson, 26.) 

The argument concedes, that if precisely the same 
transaction, as the one in question, had been entered 
into with a party sw juris, it would not have 
been usurious. The argument is, in effect, that in 
such a case the agreement of the mortgagor, although 
to pay interest, which, on the claim of counsel, the 
mortgagee had no legal right to demand, and although 
made solely in consideration of the future forbearance, 
and as part of the transaction of the mortgage, would be 
binding on the mortgagor, and, therefore, the transaction 
would not be usurious. But because, in this case, the un- 
dertaking to allow interest on the overdue interest, to 
which the mortgagee was not entitled, was made by a 


guardian who, it is said, could make no binding agree- 
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ment on the subject, therefore the transaction, although 
identical in every other particular, is usurious. 

But the language of the statute is, “if any person or 
“corporation in this state shall contract to receive a 
“ greater rate of interest or discount than ten per cent.”, 

etc. This language contemplates that the parties shall 
enter into a contract, which would otherwise’ be 
binding, and it is well settled that no form of contract, 
however binding, can relieve a transaction of the taint of 
usury. 

In concluding his argument on this branch of the case, 
counsel makes an attack on the guardian, Powers, for 
entering into this mortgage at all. He asserts that “the 
‘« making of the third mortgage was wholly indefensible.” 
He asserts that Powers was the “agent” of the mort- 
gage company, and devotes two pages to statements and 
inferences, impugning the motives and conduct of Mr. 
Powers. 

While all of this is wholly aside from the question 
whether the facts of the transaction, (which are undis- 
puted), establish usury, it is so at variance with the actual, 
facts, as we understand them, that we cannot pass it un- 
noticed. 

The evidence shows that Mr. Powers was the vice- 
president of a Chicago banking institution, and was a man 
of unquestionable honesty and integrity and good business 
abilities. (Rec., 87.) His only relation to the mortgage 
company was that of one of the local committee in Chi- 
cago, whose sole duty was that of passing on loans sub- 
mitted to them for their approval. (Rec., 74-79.) The 
occasion for his appointment was this: The mother of 


the minor, Mrs. Lawrence, had been acting as guardian 
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for a year and six months previous. The administration 
of Mrs. Lawrence had been wasteful and unbusinesslike, 
and there was a deficit in her accounts of over $40,000, 
which has never been made good. She had allowed the 
property to go to sale for the taxes of one year, 1873, 
to be forfeited for the taxes of the second year, 1874, 
and the taxes for the year 1875 were unpaid. She had 
defaulted in the payment of coupons due on both the 
mortgages, and this default had continued more than a 
year. (Rec., 86-7.) In this condition of things, the 
company consented to forego instituting the foreclosure 
proceedings which, if there was no change, it was its 
plain right and duty to institute, on condition that Mr. 
Powers was appointed guardian. He was appointed by 
the request in writing of Mrs. Lawrence, the mother of 
the minor, (Rec., 160), and whatever he did, was done 
under the supervision and direction of the County court, 
and subject at all times to the scrutiny of the relatives of 
the minor. 

Every step taken by Powers 1s shown in detal in the 
varigus petitions and reports filed by him. (Rec., 191, 
164, 217.) These petitions and reports set forth fully 
the reasons which led to the various steps taken, and 
fully answer the charges made by counsel. They show 
that his administration was painstaking and _business- 
like. If he failed to accomplish for the estate all that his 
reports show he, wished to accomplish, or all that it 
was hoped he might accomplish, this resulted rather from 
the embarrassed condition in which he found the estate 
and the general financial depression which affected all 
similar property held for rent. If the inquiry can throw 
any possible light on the questions of law presented by 
this case, we refer the court to the petitions and _ reports 
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to which we have called attention, and the recent 
decision of the Supreme court of Illinois in Azngss- 
bury v. Powers, copies of which have been filed in this 


case as fully explaining and sustaining Mr. Powers’ action. 
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THE PRINCIPAL SUMS DREW INTEREST AT THE RATE OF 
NINE PER CENT. UNTIL PAID AS PROVIDED IN THE 
BONDS AND MORTGAGES. | 
Each of the bonds and mortgages expressly provides 

that the principal sum shall draw interest * at the rate of 

“nine per cent. per annum * * * = wntil the said 

“ principal sum shall be fully paid.” 


It is contended for appellee that “the indebtedness due 


‘‘appellant after Kingsbury attained lawful age drew in- 


“terest only at six per cent.” (Argument of J. P. Wil- 
son. ) ‘ 

In support of this contention counsel quote section 24 
of the statute which gives the power to mortgage as fol- 
lows: 

‘A guardian may, by leave of the County court, mort- 

S 
gage the real estate of the ward for a term of years noe 
exceeding the minority of the ward or in fee, but the tim- 
of the maturity of the indebtedness secured by such mort- 
gage shall not be extended beyond the time of the mi- 
nority of the ward.” 

The contention is that by force of the provision in this 
section that “ the time of the maturity of the- indebted- 
‘ness,’ etc., “shall not be exvfernded beyond the time.” 
etc., the provision of the bond and mortgage as to the 
rate of interest the indebtedness should bear ceased to be 


operative, when the minor became of age, and that there- 
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fore the indebtedness would only bear such rate of inter- 
est as the statute of the state might allow in the absence 
of express contract. 

The language relied on relates in terms only to “ the 
time of the maturity of the indebtedness.” By the 
express provisions of the three mortgages involved here 
the indebtedness secured by each matured before the ma- 
jority of the ward, and they were therefore in exact con- 
formity with the language of the statute in that regard. 
In fact, by the election of appellant to declare the 
principal sums due on each of the mortgages the indebt- 
edness secured by cach had matured long before the 
majority of the ward. 

But in each of the bonds and mortgages there is an 
express provision that the principal sum shall draw in- 
terest “at the rate of nine per cent. per annum * * * 
“until the said principal sum shall be fully paid.” (Ap- 
pellant’s argument, 77.) ‘This was a usual and proper 
provision to insert. It only expressed an intention which 
the law would attribute to the parties in the absence of 
such a_ provision. (Appellant’s argument, 79, and 
authorities cited.) It was in no way inconsistent with 
the provision by which the indebtedness matured before 
the majority of the ward, as required by the statute, 
or with the language of the statute, that “/7me of the 
« maturity of the indebtedness” * shall not be extended 
“beyond the time of the minority of the ward.” 

It might as well be contended that under this provision 
of the statute all obligation to pay the indebtedness ceased 
with the majority of the ward. If because of it the un- 
dertaking to pay interest at the agreed rate “until said 
‘principal sum shall be fully paid,” ceased to be opera- 


tive and binding upon the majority of the ward, then by 
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force of the same reasoning the undertaking to pay the 
principal debt ceased to be operative. Counsel says: 
“The guardian was unauthorized to contract for the 
“payment of any rate of interest after the majority of 
“the ward.” It could as well be said that the guardian 
was “unauthorized to contract for the payment of the 
‘principal sum after the majority of the ward.” 

The manifest purpose of the provision was to give the 
minor the right, on arriving at age, to pay the loan and 
thus release his property from the mortgage, and not to 
enable him to retain the money and at the same time 


al 


repudiate the terms on which it was loaned. 


It is also contended that appellant is only entitled to 
the rate of interest provided in the conditional stipulation 
of January 18, 1882, notwithstanding the admitted failure 
of appellee to comply with its express conditions and 
his repeated acts in repudiation and denial of it. 

This contention is fully considered in our original 
argument (pp. 50-91), and we will not add to what we 
have there said, further than to call attention to the fol- 
lowing authorities cited by us expressly holding that the 
receipt under such a stipuation of moneys to be applied on 
the debt is in no respect a waiver of its conditions. 

Bonafou v. Pybot, 3 Burr., 1370. 

Ford v. Chesterfield, 19 Beav., 428. 

Thompson v. Hudson, (L. R. 4, Eng. & 
Ir. App. 1). 


bump on Composition, 54, 
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THE INTEREST COUPONS MATURING AFTER APPELLANT'S 
ELECTION TO DECLARE THE WHOLE SUMS DUE DREW 
INTEREST. 
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As to these coupons our position is in brief this: 

Interest coupons only evidence an actual indebtedness 
when the interest on the principal sum they represent 1s 
actually earned. They represent the lender’s compen- 
sation for the use of the money during the period covered 
by them. The indebtedness exists not because the prin- 
cipal sum is due or not due, but because the borrower 
has had the use of the money for the six months or year 
as the case may be, and should pay the agreed compen- 
sation the coupon evidences for that use. The only effect 


of declaring the whole sum due is to enable the mort- 
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gagee to demand and the mortgagor to pay the principal 
indebtedness and accrued interest before the time fixed 


by the mortgage. Before this was done, payment and 


the receipt of payment would have defeated the coupons 


which represented unearned interest. After it was done, 
payment of the principal sum would have had the same 
effect, but unless there was payment the unpaid principal 
would continue to earn interest, and as each period rep- 
resented by a particular coupon expired, the liability for 
the interest earned, evidenced by that coupon, would at- 


tach in the same manner as before. 


The substance of the argument for defendant is that in 


law there can be no such thing as installments of interest 
coming due at stated periods after the principal sum has 
become due. 


(1.) That it was the intention of the parties to the 
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mortgages in question that interest should continue to be- 
come due at stated periods after the principal sum became 
due, is made clear by the express provision of the bonds 
that the interest should be paid semi-annually “ on the 
“first day of each of the months of November and May, 
‘‘ from and after the date thereof, which will be in each 
“and every year until the said principal sum shall be 
“ fully paid.” 

(2.) That it was the intention of the provision 
quoted above that semi-annual installments should con- 
tinue to come due after the maturity of the principal 
indebtedness, by expiration of the term of the loan, can- 
not be denied. And this much being established by the 
undoubted intention of the parties, the whole argument 
that there could be no such thing as semi-annual install- 
ments of interest after the principal sum became due, 1s 
overthrown. 

But if it was the intention that the semi-annual install- 
ments should continue after the maturity by expiration of 
time, why should not the same intention attach after 
maturity by election of the mortgagee? The provision 
quoted makes no distinction between the two cases. The 
language: “until said principal sum is fully paid,” applies 
equally in either case. And the supposed anomaly of in- 
stallments of interest coming due at stated periods, after 
the maturity of the principal sum, is the same in the one 
case as in the other. 

(3.) That where the security provides for the payment 
of interest annually or semi-annually, there is no legal 
obstacle in the way of interest continuing payable in in- 
stallments, in the same manner, after the maturity of 


principal indebtedness, as before, if the instrument evi- 
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dences such an intention, is expressly decided in the fol- 
lowing cases: 


Wehrly v. Morfott, 103 Ml., 183. 
Dulaney v. Payne, 101 Wl., 325. 
Sparhawk v. Wills, 6 Gray., 164. 

O Neall vy. Bookman, 9 Richardson, 8o. 
Miller v. Hall, 18 S. C., 141. 

Austin v. Imus, 23 Vt. 291. 

Flouse v. Tenn. College, 7 Heiskell, 128. 
Monnett v. Sturges, 25 Ohio St., 384. 


In the following of the above cited cases it was held 
that, notwithstanding the principal sum had become due, 
a separate action could be maintained for a subsequently 
accruing installment of interest, on the ground that the 
provision for the payment of annual mterest continued in 


force. 
Dulaney v. Payne, 101 Ul., 325. 


Wehrly v. Morfott, 103 Ill, 183. 
Sparhawk v. Wills, 6 Gray, 164. 


And in the following cases it was expressly held that 
annual installments of interest accruing after the principal 
had become due would draw interest. 

O’ Neall v. Bookman, 9 Richardson, 8o. 
Miller v. Hall, 18S. C., 141. 

Austin v. Imus, 23 Vt., 291. 

louse v. Tenn. College, '7 Heiskell, 128. 
Monnett v. Sturges, 25 Ohio State, 384. 
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THE VALIDITY OF THE MORTGAGES. 


As to the two questions of the power of the County 
court to authorize the mortgages, and the alleged want 
of authority in appellant—under its charter—to contract 
for the rate of interest provided in the mortgages, we 
will not add to what we have said in our original argu- 
ment. (Appellant’s Argument, 22-72.) 

That the County court acquired jurisdiction to enter 
the orders authorizing the mortgages, we have shown 
(Appellant’s Argument. 22), and it is a familiar law, 
that the validity of a sale or mortgage made by a 
guardian under an order entered by a court having juris- 
diction, can not be questioned collaterally. 

It is, however, contended for appellee that in this suit 
to foreclose the mortgages, this court has power to re- 
view the action of the County court in entering the orders 
authorizing them, in the same manner as if this was 
a direct proceeding for the purpose. And on the basis 
of this contention, this court is asked to enter. upon the 
field of speculation and opinion to determine, in the light 
of subsequent events, and after the lapse of more than 
eighteen years, whether these mortgages were “ bene- 
“ ficial” to the estate of appellee. 

This contention of counsel is based on the follow- 
ing language of the Supreme court of Illinois, in the case 
of Azngsbury v. Sperry, 11g Ill., 279: 

«The 26th section of the Act, sw#pra, provides that 
‘foreclosures of mortgages, authorized by this act, shall 
be made by petition to the County court of the county 
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where the letters of guardianship were granted * * * 
in which proceeding the guardian and ward shall be made 
defendants; and any sale made by virtue of any order or 
decree of foreclosure of such mortgage, may, at any time 
before confirmation, be set aside by the court for inade- 
quacy of price, or other good cause, and shall not be 
binding upon the guardian or ward until confirmed by 
the court.” Here is, beyond all question, ample opportu- 
nity to the ward to have the entire proceedings reviewed, 
and to interpose every objection that could be urged if 
the case were properly here on error, with the further 
right of having that review reviewed by a superior tri- 
bunal, and the same right must exist in the United States 
courts upon the bills there filed to foreclose the mort- 


gage.” 

However broad and general this language, it should 
not be given the effect claimed by counsel for several 
reasons: 

1. The language should be read in the light of the 
facts of the particular case in which it was used. The 
suit was a writ of error brought in the Supreme court of 
Illinois to review the orders authorizing these mortgages 
after the decree was entered in this case and pending the 
appeal to this court. The sole question sought to be 
raised was the single question of the jurisdiction of the 
County court to enter the orders. Counsel for plaintiff 
in error in their brief stated asthe only question involved, 
the question “as to the power and right of the County 
“court to authorize a guardian to mortgage his ward's 
“ property for money borrowed to pay the costs of erect- 
“ings buildings upon unimproved real estate of the ward.” 
The question thus raised was purely a question as to the 
jurisdiction of the County court. Anson Sperry, the former 
guardian was joined as defendant in error with appellant, 
and entered a motion to dismiss the writ of error. Ap- 


pellant, believing that the question sought to be raised, 


could more properly be determined in this court in which 
it was then pending on appeal, joined in this motion, and 
the motion was sustained. The language quoted was 
used in the course of the reasoning of the court in decid- 
ing that the writ should be dismissed. As applied to the 
sole question sought to be raised in the case, that of the 
jurisdiction of the County court, it was ungestionably cor- 
rect. We concede that the question of jurisdiction is 
necessarily involved, and accordingly discussed it at length 
in our original argument. (Appellant’s Argument, 22.) 

In any view, as the proceeding before the court was 
a writ of error brought under a different statute and not 
a suit to foreclose under the section which it construed, 
what was thus said in the course of the reasoning of 
the court must be regarded as oditer dictum rather than 


a decision by the court of the question. 


2. It is difficult to understand how the court could 
give to the language of the section to which it refers the 
meaning which the language used by it seems to convey. 
‘The language of the section is, “ foreclosures of mortgages 
authorized by this act shall be made by petition to the 
County court of the county where the letters of guardian- 
ship were granted * * * in which proceeding the 
guardian and ward shall be made defendants, and any sale 
by virtue of any order or decree of foreclosure of such 
mortgage may, at any time before confirmation, be set 
aside by the court for inadequacy of price,” etc. 

The only purpose here expressed was to give to the 
(County court as an appropriate court, jurisdiction of peti- 
tions to “foreclose ” the mortgage, and certain powers 
over sales made under the order of foreclosure. ‘There 
'* no provision here that the court shall have power to sit 
in review of the orders entered authorizing the mortgages, 


and on the faith of which the loans are made. A pro- 


ceeding to “foreclose” a mortgage in which the court 
should have power to determine, after the mortgages had 
been made and the money paid on the faith of them, 
whether the mortgages should be made at all would be 


an anomaly indeed. 


3. The absurdity of the contention is illustrated by the 
view in which it is presented in thiscase. Proceeding on 
the well settled rule that provisions of a state statute pro- 
viding that particular suits shall be brought in a 
particular state court, will not oust the jurisdiction given 
to this court by the constitution and laws of the United 
States over controversies between citizens of different 
states, appellant, a citizen of New York, filed its bill to fore- 
close in the United States court. The proposition now 
made is that the United States court, in the exercise of its 


original jurisdiction on a bill to foreclose a mortgageh, as 


jurisdiction to sit as a court of review, to review the 


orders entered by a County court of the state on petitions 
which the proposition assumes gave that court jurisdiction 
of the subject-matter and the parties. 

4. It is familiar law that a purchaser at a judicial sale 
is not affected by errors of law in the proceedings, and 
that even a reversal of the order of sale on writ of error 
will not affect his title. 

This principle has been repeatedly applied by the Su- 
preme court of Illinois to administrators’ and guardians’ 
sales under orders of court. 

Goudy v. Fall, 36 Ill., 313. 
Fitzgibbons v. Lake, 29 Ml., 165. 
Milford v. Stalzenboch, 46 Mll., 343- 


Hence it has been decided by the Supreme court of 


Illinois that a writ of error would not lie against a pur- 
chaser at a guardian’s sale. 
In re Siurms, 25 Ill., 390. 


Smith v. fice, 27 il. 357. 


That the rule extends to guardians’ mortgages made 
under orders of courts is clear. 

All the reasons of the rule apply with equal force to 
guardians’ mortgages as to guardians’ sales. There 1s 
the same underlying fact that the mortgage, like the sale, 
is made under an order of court. There is the same re- 
liance upon the court’s order, the same public policy to 
be subserved, and the same reason forencouragement to 
lenders, by protecting them from the chances of possible 
errors in the proceedings. 

To hold that every order authorizing a mortgage un- 
der this section, is subject to review in a proceeding to 
foreclose the mortgage, on the faith of which the money 
has been loaned, in the same manner, and with like effect, 
asin a direct proceeding for that purpose, which would 
necessarily involve the right to determine the question 
whether the mortgage should have been made at all, 


would be to nullify the statute. 


5. It is a general rule that the courts of the United 
States follow the decisions of the State tribunals in the 
construction of state statutes. It is settled by express 
decisions of this court that it is not bound by a decision 
of the State court, on a question of statutory construction, 
rendered pending an appeal of a case involving the ques- 


tion to this court. 


Burgess v. Selligman, 107 U. S., 20, and 
cases cited. | 


In Burgess v. Selligman, the court say: 


‘When the transaction in question took place and 
when the decision of the Circuit court was rendered, not 
only was there no settled construction of the statute on 
the point under consideration, but the Missouri cases re- 
ferred to arose upon the identical transactions which the 
Circuit court was called upon, and which we are now 
called upon, to consider. It can hardly be contended that 
the Federal court was to wait for the State courts to de- 
cide the merits of the controversy and then simply re gis- 
ter their decision, or that the judgment of the Circuit 
court should be reversed merely because the State court 
has since adopted a different view.” 

As we have said, not only were the writs of error sued 
out and the decision rendered in’ Avngsbury v. ‘Powers, 
after the decree in the Circuit court and pending the ap- 
peal in this court, but the questions were raised on the 
very orders and mortgages involved in this case. 

It is contended that the mortgages contain provisions 
which the County court could not authorize and were 
therefore void. 

The provisions objected to are the power of sale, and 
the covenant authorizing appellant, in default of 
the payment of taxes and insurance, to advance 
money for that purpose, as additional principal secured 
by the mortgages. 

(1.) We have seen that the County court acquired 
jurisdiction to authorize the mortgages, and the question 
as to the form of the mortgages was a question to be 


passed upon in the exercise of the jurisdiction thus ac- 


quired. In approving such usual and ordinary covenants, 


its action was at most only erroneous. 


(2.) The provisions complained of were the usual 


and ordinary provisions contained in mortgages of real 


56 
estate. There is direct evidence inthe record that it has been 
customary to insert similar provisions as to advances in 
all mortgages on real estate in Cook county for many 
years before and since these mortgages were made. 
(Rec., go.) 

(3-) The power ofsale was a purely cumulative remedy, 
which appellant has not attempted to assert, and 
which could not affect its right to foreclose the security 
by suit in court. 

(4.) If it were conceded that the particular covenants 
complained of were unauthorized, the fact that these un- 
authorized covenants were inserted does not invalidate 
the mortgage. 

Wirt DEXTER. 
Joun J. Herrick. 
Attorneys for Appellant. 
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clon kK property orn the corne Ol hy mnZic Sires i i¢ 
north branch of the Chr cr er, Which was | yy 


, , 
On the tirst dav of Decet r, 1876 tL scemed beri) 

, | , ‘; ' ‘ 
at i)U) (iin sO. oe i ! ris ‘ | s ik rae a i ii ; i] rye 

; 

, , 

cSt ote ot the 11) (>) ina ti | Tive \4 ‘ ther | ld De 
heorhed » this’: oe 
cLbLSO] v4 ( ‘ \e { ) l - ’ ‘ ‘ Li Pr ’ Pay \ ‘ \\ i’ 
, , 
. ‘ ’ *) , : ; ’ 

not included in the mortygag Qn that day I] n ds 
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{) 
an ordel Was entered regu Lie rece:ver to pd) 
‘ f 1 | ( 
the rents and income arisin fron i Kingsbury 
estate mto court ()n tne Stn litt Ol January 
he» Pm ’ 4 ri? } 17) t , [ ryif } ™~ ? 
I 2 an ordet Vas entered . \ nited State 
court turning over to the mortg company the accumu- 
} + 
lated mcome derived trom. the ne nda aiso airecting 
° } . ’ ’ ‘ ‘ 
the mccoy aqaerived thereatte Om sald Cs Ti tc =e 
| ° , 
turned ove LO Said COMPANY, UP tL SUpPUlLAalIOn signed by 
ic] ; ,% . +} ? 1? ? ’ ? ’ Ti : 
Sail COTTE Pct) ' rPeauecing ud I ()] Hnteres Upon Lit 
1 4 ‘ : 
amount due said COPIED VATT rot the date ol Le Moyne ‘ 
2 | : . 7 
dppomtment as fuaraian thie th dav of Septempet 
IS77), from nine per cent. tO sIX and one-hall pel Cen 
: 
pon Condition that the minor should pay the amount dus 
. " ‘ ' ’ 
upon said mortgages upon the Dasis of said reduced n- 
‘ ; 
| ° 7 
terest, within six months atter at nie Nis maypority 

11] “th of ~ Wi t] 

whnicnd would De the sth ol i 4 nen at 

, ; . ‘ 
minor attained Nis) mayporitv. condem! on proceedings 
vere pending to condemn a va it) rt of his estate 
i “-™ 

which, together with other COM] il is. rendered i i1mMm- 
’ , 

DOSS ble for him to. strictiv comply with the conditions 

contamed mm said stipulatton with yard to his paving: the 

mount due within six months r attamnmg fies mayor 

| , a) } 

itv. but, on the sth dav of October, iy four months 
_ 

, } : . } , oct : 
aiter the day fixed for such payment, he paid the said 
company the sum of Sr8o0.000, bene purt of the pro 

-. i 
| } } } as ‘ , 
ceeds Ot tin indd COnNademned IR IDG at Cntr Sul 
7 . , , , ; 
paid to Salad COMpPany, ar Veen Wu \ 22% 10802. ang 
+ ‘ 
{ ) teybygry @~ Pele » ’ ™ >,) ) ~ Ie ee de 
( Cl b Se } OVel ‘ c*4 cite «424 
‘ ’ 
When the praVrnre nt of val Gel oOo Was made to thre 
mortgage company, in Octobs rsS4. the company. re- 
» j | 
quired Kingsbury to sign an agi nent that Dv receiving 
} | : , ' + ] . ] 
tne money The company i now POrreiled Ws rlghnt to 
enforce the full payment of nine per cent. interest Upon 


ed 


the amount due under the three mortyages. 


,227.) The company claimed that, by the inability of 
h the condition in regard 


t» »* 
‘ 


Kingsbury to comply strictly wi 
to the date of payment, he had lost all benetit of the 
supulation in regard to the reduction of the interest, and 
refused to acquiesce and abide D\ said stipulation. Kings- 
bury, thereafter, filed an answer setting up various de- 


lenses to the foreclosure suit, in luding ‘the le gra 


j , ] } : : 
the loans and mortgages, and denying the mght of the 
‘ ‘ } : 
mortyvage COTMP Aly to contra ror more than seven pel 
, " + 
cent. interest A decree was entered in the court below. 
findine that the eae SS een tae not entitled to interest 
nndaing® that the compla ain Vas not entiticd to mteres 
] : , . ] ‘ | ¢ | ‘ ’ * 
upon overdue interest, and tha he third mortyvage was 
? , ? . * thy ba ' hy ' ri? bee thy ’ ’ ? [| ? } 
LALINNLe Cd Width USUPFV. Willehih. UNG it SLALLUTCS Of] LLITIOUIS 
cdeprived the company of any right to recover any inter- 
’ ‘* +} +} + ] , sf Th 5 — ] ] ‘ 7s 
c oi Upon Liat LiLiT ai 1iid) pi 244 it COU i cid Ti) CTIIOTC' 
‘4 ’ } ? owe . 
the full penalty lor taking usury under the statutes of 


r 
the complamant the tull amount which 


5 | } ’ ° . 
would have been due the company under the stipulation in 


‘ : anf . ? ] ] , 
reerard to the reduction of interest made Dy the « pany 
; SS > by ¢}, } yt i tl} ‘ 
nm | ~ rom the aecree so emered the Moryayve Com- 
pany prosecutes this appeal, « ming mnterest at nine pe! 

7? 1] ] " ‘yf ,\ ’ } ‘} el] ? ’ ’ 
Cent. ON all OVeETaAU COUPOTIS, a (i «tiS©) UT l il Ocnriorce 
« | 4 1 : } > , > > 7 

at hird mortvace ICC ore }a) O ILS LeTMmMs, LICKTCDYV COM- 
pounding interest at the rate of nine per cent. per annun 
. ‘ } 2 ‘% ? | ’ 
from hie Ere a eee CrtGaer cu ‘ i Circuit cou ae ir \ \\ 
™ ’ , ‘ | 
Kin; sbury has prosecuted | Pap peal, DEINY CONLENT LO adlae 
& Ee . by, ’ ] 4 sry ’ , " ] - . ‘) fe 7 
nereDV,. and to Carry mto Tull Torce and CHhect lire thus 
** 5? - . 2 | } ° ; ,% } ’ , ; } } ’ 
ion entered nto Detween His Guardian and the company 
’ . e , , 
in rsS2. the substantial benetit of which has been en- 
. ’ . : a . . 
yoved by the United States Mortgage Company. Under 
¢} ] , ] ‘ ‘ } 
al aecres COMP niil recelves more han Live lil CUl 
' , 
rent rates of interes upon monevs at anv time dus 
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which was a Sulit to foreciose a nortiva ve In tne ovrs 
. ‘| } +] ‘ 13 ‘ ' 1 ¢] , ¢ , 
OPNOT Hied tne COUrL Sa\ mL lL IS UreCecad tia hme COU! 
] c 1} . “ > > > : _ > . 
"erred Nn alowmMge mterest On LOC INLECTeSt Warrants atte! 
66 th _ ? “sf / ; 4 ; f , psf 
criti WALUTILYV. hi¢ hii , / dsiis cite Blisi SE ' fi 
; r ; ; : * 
te Lhe ge df adhd os f , fi f Zz . i j i it / fi ‘ ‘ MS ** icl Ale f 
** i] ; i 7 a) r ; ; 4 f yfe sf 
ififé \ Cold | ; | i ae o d ( isis hi ffs diy j Ali 
| ] sane ‘= , : ] . . 4 ‘ 
. t ad Gecis1on on this q it’s Was Gecenied Mnportant, 
, | ] ] 
. he ntierest Walrranthts SINOUIC Thaive Deen WMorpol ed nm 
~~ the record and abstract 
\ } ' ; vr } 1 ‘ t| ' | 
reonea’rill: hiving con Crantled, Lie recor Wiis 
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In the cause ol Fe zi Mae / Tel bi nos Bank. } » Ohio. 


Si. the Supreme court of Ohio held that an Ohio carpo- 
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ration Was limited by thie iWs ¢ (Ohio as to the rate ol 
, interest which it could ch irge Upon a loan made mn the 


State of Ilhnots, and is directly in point in support of the 
construction contended for by appellee 
See, also, hLarwell : Lla (Ath SATING fund Sociely, 
10 Ohio State. 244- 
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SUPREME COURT OF THE UNITED STATES. 
OcTOBER TERM, 1800. 


No. 15000), 


WILLIAM HL ALEAANDER, PLAINTIFF IN ERROR, 


THRE UNTTED STATES, ; 


IN ERROR TO THE CIRCUIT COURT OF THLE UNITED STATES FOR THI 
WESTERN DISTRICT OF ARKANSAS 


ee 
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WILLIAM H. ALEXANDER VS. THE UNITED STATES. l 


| ITnited States of America. western district of Arkansas. in the etr- 
enit court, Februarv term, A. D). TSO. 
[ NITED STATES 
2 NMiurder. 
WILLIAM ALEXANDER. } 


| rors Tite si \ ' lll- 
1) } Viol i? | charg cf | rh 
li~ t Ari < aforesaid. upon 


rere : . i |) jo in 
4 1 Will Liex = if 
vied. it (il TO 
\\ \ | then 

ith I I | i . 
}y TG ii it | |) | w 1 thpM thas 
i “1a (Qobetuvoot tin \) io tit May 
bpinna | David ¢ Steadman thy t mut let 
sited is ito it diseh L r tine al said 

/ i \\V mam A\lexane ; il I I Tyite kk 
| {him the sand DD t.& it or vound of 
the aept! bhclies und of thr vit] | I id 
mori ' inne he the sand |) vid C . Sten hen and there tnstantls 
lied. i so the jurors afore eid thy herd) t| oath oaroresiaied, de —\ that 
the said William Al xander him the sad David € Steadman, mm th Miithi- 
ner and DV the tpenos aforesaid, PePepEPlavtns dy, vill iv. ana vt lis malice 


atorethought did kill and murder, contrary to the form of the statute in 

such eases made and provided, ane ULEDDSE Cine perce and dignity of the 
[nited States of Amertea, 

Was. H. H. CLAYTON, 

Dnited States Attorney. West District of Arka 


We, the jury, find the deteadant, Win. Alexander, guiltv of murder as 
charged in the within indictment. 

(Signed, ) J. L. BARKER, 

Fore Hiern, 

(Indorsed:) No. 2. United States vs. William Alexander. Murder. 
A true bill. James E. Marshall, foreman. Witnesses: [verson Cord, 
Stella James, Ben}. James. Sam’! D. House, Newton M. Stephens, James 
W. Martin, John C. West, James L. Johnson, Sam A. Oreuit, Pleas. 
MeIlhanev, Geo. Lewis, James Bruner. Filed, Feb’y 7th, 1890. Stephen 
Wheeler, clerk. By I. M. Dodge, D. C. 
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Joseph Il. Criner. Joho ME. Tbaines. Rtebert Ebene 
Allen DD. Chandler. Jeremiah |. PLenson, Langdon Sut 
Whe Th 5 thien seats ip thr yuae’y byon aml. after receiving thy elargve of 
the court, retired th eharge of the sworn ba’ lil aforesaid to consider of 
their verdiet, and atter so time returned tnte eourt the tollowing.ver- 
dict, te wit 

“We the purv, tind the detendant, William Alexander. cuilty of mur- 
le l as chareed in thie Witty indictment. 

(Sioned) J. le BARKER, 


ia ermien, 


Qn motion of the det radsant, ty) lis attornevs, thi yur Wis polled and 
each stbis We red for hime lf that the Ve rdiet read Dy the eourt Was his Ver- 
diet. Whereupon the jury was by the court discharged from the turther 
eonsideration of the ease, and the said detendant remanded to the eustody 
ot the marshal Ta) await finncal sChntenee, : 
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Nlav term. 1890. 
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pre nil Present. thie honorabl . oF 
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Viton. esq... attorney for the western adts- 
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' rt Miaclis 
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i Ve 
= ist ' 
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i 
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\ ' ‘ ‘ ” isere aot 


, , “4 
Sierien \\ er ciehTy] oy othe «cdistriet Tue reiuil courts of thre [ nited 


Sts) rt triet of Arkansas, do hereby eertifv that the 
forewotne itroe and correct list of the petit: jurors summoned and in 
attonelan tf MInv term. A.D. P8900. of said court Pr) testimpons 
whi (| ) listtnel lixed the seal of said court 
af | =F j ; i> gf \] \ \ |) PSO). 
f 
} Dep (ler 
iZ lot Pep ope thie toe hat both parties challenged this 
o jurors, the Cefendant offered no objection at the time, 


hier bprent the Croverninent, to miapntarn thre ssi - thpron it- part, pro- 
duced | followre-nied witness =, too WI 
William Pea rvinan. SStedla leanne ; Hi lL. Deane =. | \\ : Nlartin. :¥ I. 
Llovan. db. I. Gratty. ). We ames. James Bruner, bola Cc. West. Newton M, 
Sti poli ns. Iverson Card. DB. DD. Moody. James Brune recesatled : Ssumue| 
A. Oreutt, AL DD. Orentt. Pleasant Meklhanev. Mrs. Greorgie House, 
Iverson Card (re , Cieorge Lewis, Lena Lewis, and W. W. Batley, 
a vio testified respectively a follows: 
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(), You live in the ( ‘reek Nation ry 
\. Yes, sir. 
i. Dil you kk Phow ct oThhithi by tii Tbitill | 1). . ie) uly mith. it) his lite . 


1. No, sir. 
() Lh vou know the detendar Re \\ Lhe vander 
\. | have seen him a tew times 
When did vou first see this detendant 
\. | saw bim about a week beto brody at least the hones—of 
Mr. Stendmian Werte found, 
SB Where did vou see him 
\. About a quarter of a mite this - him and Jim Bruner together 
thot a quart of a mille thi- eadman 


i 
(). Tle and lim 1 tin 


bs Colored’ tH 


\ 
L | 
\ 


_, =iT. 
Cre Beee 


, 


{o.. Coming this \\ 
Col. Cravens. WI 
(‘| 


() Now, \lr 1 rev trical. \ ‘| iif j L -_ ~i 7 » Voor i Ow WHisltl 
hi- Pitisitic’ss Wits cf] t} if «ut tis 


\. Tle was making Inquirie- 


} Tr 

\ i] - L ti if fii-s |) | Vil- i cl thea I hotiibhe 
| 3 1 cepdd tie tied bo é i | } 

‘) aint ix cabwout \ = Pooutrpea 

\. Yess 

(). Wi did Vou nent - 

\. About Tuesdav evening Ll « of N ber, it tam 
Th istaken 

‘) Lact eo orey Lae k to that firs y \ =i | Wiis 
Lan thor Tor fhis peartin dial | Vil- 

\. Yes. sn 

‘J Did he tell vou anvwth ne | 

\. Ne sir: that is all he said 

() Did he sav as te whether li pear 4 KR NVililtig WwW 


Ne. “Ir: tie tever said 
(), Dhien Vou say vou “aW Titik) aora t the ord 
Yes, sir. 
(). Where did vou see him 
\. At mis Herts canned how cn iia covltbes CLP) fer AV Theotise, | hac 
heard a dead bodv had been tour down there near Mi ort rs field, 
lo cand | wrote to him: had been ntormed by Ben [~lan l that a 
body head bern tortura! north (>| \I. BL ey s tie ld. and | Wrote a note 
about it. 
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(). Open land or wood land 
A. It was right in the briar-, and th 


{) \ } peoti >! + | 4 : =teite vhether the vere hire 


4 
i) i 

wey 

i 3 i 

‘ee ) his gun and his Hones ; of 
a iy) l bhenrs ard i- 
tit if] 

() Woon 

1. T don 

‘) You pried 

1. Yes 
rt () \ he ten Was the skull intact ’ 
A. No | - Phists tie Loup 

(). Was 1 0) 

\ No. * oe Loon cubpeotal |- Ie i? cried in) his loots. and (oti the ends 
ot his tineres lh oft was most eat off, ait hows hisacd dy bu him, ana the 
“ATT VV Vritpopeea rotine Histi, nd thy \ coulcet (rel if tii further 
thy ic : | rom where it first laid 

() Te 

. 

() ae hil finacl | 

\. 1 ! lallup tT pries 

iw. % tin bhertiotis on it 

. ¥ | ) looked about the size of a number 


()) What did von do with the hat and skull? 
ee i, Utnery 1-1 ithered them Li} ul went back to the store to rel 


thbox to burv them in. and TP was on mv wav to Verdigris, and IT went 


witha th | eit them there al thre “tore, 

‘) ‘i le | (o\\ Whrotly r t hae skull crn bones were brouclit here (o] 
biel 

 .? 

Q). examine that hat and see if that is the hat [handing witness hat ]. 

A. TP eonldn’t swear as te the hat, bat it looks like the same hat. 

() | (titi Witthess uh, loxamine thacat ruil) ind see at that 

i) 


\. That also looks like the gun: there was one load tn it. 


eta ee ght — . - — 
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(). Is there a load in it now 
BAILIFF. No. sir: it is not 
Col. CRAVENS, It is 


1. Ves, sir. 


Phe Counrr. What else did he <a 
\. Tle never said anvthing 
(ol. CLAYTON. He said he ku His spurs, ain Knew Tis gun; did he 


—ii\ anvthing (is 


x | dlon't recollect 


A. Lovthing c* ime? rr sides hii rt] } ral -purs 

.. No. “IP: Gbtiyve There than thpeer Wiis soni papers ' f urse ilar 

(). Did vou find ~artrie pray rs | 

A. We found some papers there. and .lo St. Clair was the man that 


read th thi; and it said ~eOTaae thing alot Ste aiman 
(). Did vou tind a prec of a book”? 
\. Yes, sir: his pocket book was tound there. and it- 
(). Did it have his name on it? 
A. Yes, sir; there was several pieces fond with his name on it, 


\4 ’ I . ‘ a , .! ie 
’ ? ‘ , 
ben ind 
; i i | 
i 
] . , > 
i j i | 
‘J ’ 
= 
\ \\ ‘ : ; y \ bernad. ' ' } Ps Tier Wiisl) fT Ppaovdye 
. 
| i} ¢ | (‘Tj ti} 


conti ft Liilttitk three Sean.) 6 6fnee ravtit 


1 sci how tri ks there > are Vou certa 


h) thre Vv were hogs ” 


ee s a FAB ain, 
— A ct lp . - # a 2g Ot My e+ Rg Shee “oe ¥ * * 


. a ‘ 
x 
\ \ 
. 
\ \ 
| 
} ~. 
» 
, 
} Li 
QA 
| 
oe | 
; 
\ } 
~ f 
\ } 
. 
4 
5 
‘ ; 
i 
} : 
‘ 7 
’ t 
’ \ 
4 
‘ | 
\ i i 
; 5 
7 
\ ) | 
ae 
‘ ’ | 
\ | \I — 4 ij 
= 
. a 
\ 3 si i \ 
[ i= rie + | |] 
) \ P 
< I j 
gti (| ’ ti ; 
; 
\ ¥ = | | : ’ | 
». You (| t| 


). How far from the body 


\ About 3 miles. 
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() Thi nti hy "ak hibtist weedy bout 2 TTL = from Jim Bruner = 4 
.. =e 
() y + j | | r | | ~ }7 i ~ 
\ } ' } (| 2 
Lip 
i ( 
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& 1) \ (| \ ' 
4 
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i> a6 \ 
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\ \ i 
2 a \ | 
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() 
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a 
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‘J \\ i l rtp thi iy) bsent if iit vl 
\ 
( 
\ \ 
{ ? |) tT I i*] 7 Tile 1} | te 
‘ 
\ i lee ii *T i} oud ! li} 
{ ) i) i ‘ rie t Ik rr) } , 
4 
\ | moped i % Lys iv is iil be }) ac" and the rmibel 
t if 
() at nicl is fil ~ his h mie. 
\ Yes, | lived rrerhit in sight of inv house, 
(fol Crayrosn., Who was that 
\ Soo MeClintoek. the bov that delivered the note, 
{ crt ( eA EN airy byerd i bial iT r¢ ” 
\ No. ~if 
Q). Do vou know what dav of the week this was ” 
\ It was on Tuesday. 
() What was the name of that bow that found thr bocls 
\. It was a man: his name was Ben Island. 
A. P< hie here 
1. No, sir. 
(). What time in th dav was it vou sent the boy over? 
\. it was in the afternoon, on Tuesday. 
2 Q). Tuesday night—Tuesday evening—that they got to your 


place ? 
\. Yes, sir; that evening, just before sundown. 
() Iverson Card and Alexander ” 
‘ 
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\. Yes, sir. 
(). They crcl thi re. Vou think. ‘1 licK is thre \ tal time, atter vour 


note got there ? 


an 
Phi 
7 
(J. ) ul ve oenst t Ps 
A. Yes, si 
(2. And Card lived , rune 
1. Yes, sir: ther t | . (rentry s pla 
). Thess didn't Stave il pberdat, foul Liye’ returned, rachis ther wis 
considerabl: exit rit \ ~PhOTIS 
(). What did they tell vou thi excitement was about 
\. The sand thes Vas a erowd { armed men hunt ne \I rs. llouse 
ana this here Steadman lCUSITY bal of runnitiyg otf with het 
‘ aa lot armed men hunting t woman and Mr. Steadman” 


Yes, si 
(). And that was the case of the excitement ? 
a. Y es =I] 
(). Do von know when this woman ts said to have disappeared, Mr 


Perrvinan ” 
\. No, sir: I don't know. 
oF Could Vol heure out on what dav of the month this was” 


\. It was onthe Srd or 4th, | don't know exactly, of November. 


i 
ef 

The Courr. That is the day betore you found the bods 

A. Yes, sir. 

( ol. (RAVENS, Whi a did I<land re prera't to you he had finned the body ¢ 

A. On Monday evening. 

Q. When did he tirst tell you about it—Ben Island ? 

A. He told me on Monday evening that be had found it on Sunday. 

(). He had found it the TA betore. 

A. Yes, sir. 

(). What time of day did he savy he found it” 

A. I never asked him; he said he was out hunting. 

Q. Did he say he found it Sunday morning. 

A. I don't recollect. 

Q. He found it on Sunday, and on Monday evening reported to you, 
Why did you wait until Tuesday betore you sent the letter. 

A. I sent him Tuesday, because [ didn’t have anything suitable to 
write with. 

Q. What time of day did Ben Island tell you. 

A. Very late in the evening. , 
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(). It makes a high fence? 
A. It is hot very high : they Wills pout pretty Close tovether : if Wills pout 
that way, a little closer than general ; it was put that way so as to keep the 


hogs clit. P 


ae 


(2. I will ask vou if there wasn’t a space cut out between the 
. : ’ . Ea , ¢ 
37 fence. on the mside of the femee, next to the fence ? 


: ; , , } ' 
\ But not at the tre Mr. Stendiman was found: there was a 


prree ("jf red i; AME i vi rpeerdy in cult tL ieoh 
' > + ar . 4 ’ 
(). | cilti | LEAD hbo i if ic > rea \\ 
A. ar iz ' j \\ if ripootit i,t) ‘ 
ae | j j al . : >, : . . 
( Wil HSK Vol di mere Wasnt about 3800 or 40 féet on the tn-tde, and e 


) 
. 
: 
A. Yes, sir: but they cut them down again, 
iv. ‘This —pr ner al lene yinte! 
(> 


\ 


() Phi \ THU ult them rr Vi least feall 
\ No. sil they eut them down sinee last teal] } 
L-. Sines thre bond y vas. 7 une, | will isk Vol if thre \ 28k | VGryv / 


. © . 
high, and very thick 
A. Yes, sir. 
Q. And if that isn't alwaws the case where the eround is cleared, if the 
weeds dow t GPOW Up. That isrich bottom learned z 
A. Yes, ae it Is rieh lanl, 
Weeds crow usually verv high there 
Yes, sir: at times, 
This man Card—I don’t know his name—was he an Indian ’ 


a _— 


) 

. 

\. No.osir: he was a vi llow man. 
(). ( olored hist 4 
a : 


Yes. sir: raised in the State and married in the Creek Nation 
32 STELLA -lAMES, 


Col. CLAYTON, What ts your mame ” 
\. Stella James. 
Q). Now speak out loud so all these gentlemen can hear vou; all these 
centleny nan the court room want to hear Vou, \irs. James, do vou k how 
the defendant, Mr. Alexander”? | , 
1. Yes, sir. 
d. Did vou know Mr. Steadman in his lifetime ? 
A. Yes, sir. 
Q). How often had you seen him betore his death ? ys 
\. TL had seen him several times; i can’t tell you just how many times. : 
Y. Do you know how long these two men had been in the country ? 
A. No, sir, about two weeks I reekon. 3 
Q. Do you remember the day Mr. Steadman is said to have disappeared ; 
from the country ” 
A. Yes, sir. 
Q. Where were you upon that day ? 
A. At home. 
Q. Where were vou living at that time? 
A. On Mr. Meagher’s tarm, at the Rabbit House. 


o- . ee eee ae lt; 
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H. 


(). That is in the northeast corner of the field ? 

A. Yes, sir. 

Q). Is the house inside of the field, or outside of it? 

A. Inside 

Q. (Showing witness map.) This is the tield, and this is west, and this 
east; that would be about the right place for it; it is marked near the 
corner * 


? 
oe 


Yes, 
Phat is the house known as the Rabbit House 
Yes, sir. 
Now, Mrs. James, vou lived there at that time? 
Yes, sir. 
QQ. On the evening of the day that Mr. Steadman was missing, where 
were vou? > 
A. | Was at hom 
(). Please state if vou saw him or Alexander, or both of them 
mo upon that evening? 
A. Yes, sir; I seen both of them 
(). Where were thev ” 
A. Riding along the road, 
~ Which wav were they going 
‘Towards th store, | 
o Mr. Steadman’s store? 
A. Thev were going towards Mr. Lip-comb’s store. 
(). Cromng west thet 
A. See 
Were aon riding or walk 
air Were riding 
1) 1 vou notice whit kind (ot TpODrses Thies were riding 
Yes, sir. 
W bisat iT Mant 
Stendman was riding a bald-taced sorrel, and Mr. Alexander was 
riding hota horse, 
ow. then. did thev h Ve reViriin With them. 


\ 
Yes. sir: thes both hist 
\ 


(). cho one of ther 

_@ es, Sr. 

(). Wohiat time o ls - 

A. | couldn't tell vou: it was prettv near <umlown: the sun was about 
alt hour bh ivy 

() Well, how tat rd a [ yr Up road? 

\ Vivo 1.) on (HW) were. 

() |, imxe’ sTiifes Witt cet] cl 


me guns 


y Ws WILLIAM H. ALEXANDER VS. THE UNITED STATES. 


sume ducks down there, and he went to see if he could kill some. 
{), ae Wii- it [ he le’ ad) Thee thine Vou heard thie shooting 4 
so A. NO, sf. 3 
(). Did you see anvthing more of them. i 
A No mae L lid’ t. 
(). When did vou learn that Steadman had left the ecountrs 


FF Now. rede), Vaotl id “Corti Flill- i . ae viacut direction lief Vou 


ie 4 
A. He had went down on the slough down there, to see if he could see | 


besa thieeme (Filtis i 
.. lt Wits sorte l »\' ira vii re thy hacth) Wits | una : iy) Tap |. Vliet . + 
the body was ftomnd e bones, 
iv. Dick tha \ Lp oyo ita db Epon Tlie’ Ported ep frompit’ 
A. Appeared to be a little piece from the road 


RZ ln Whit clireetion. po thee Hehed. op it) thie W xis ? 


\ 
} ; ' . | 
a. Ii) Tie Woods, outside vt Ute The d. 
, ,  * ' , , 
A? Lbout Phae\y hear would Veit] think that Tit’ ‘Fillis Wel rhe rrorm 
your house: do you know where the body was foun 


\. | heard thie it af Ik ctocotat welpeen a byw dy Wits feotnnned : [ Vil- long 
the rosie anid henrad t | (dh) a 1" Sit wotit o@t, 

(). I wis Where vou THEE stati tly body was fovtinned. w hie ree Vol heard 
thi illis fine : silponat five THLE sattes thy — Pen pissed Vou. | 
A. Yes, sir. | 
Col. Cravens. She didn’t sav that. 
{ ol, (LAYTON THEE rstinel Vo TO say this. Wien | asked Vou where 


hi,  —" “a 


: ‘ ’ . . } ’ 
the vuns were tired, vou sud it was about where thr Pm iV Wits Tolle 
: | ' : 
\ \: * SIP: tp there poy that direction Wires this Lyon Wiis Toure 
i ’ 's - 


(). me Vou about beens har from whet Voll Wills livin s 


) I ot] \' ' ht 
. we, « i" 
). Llow | rhe ih it been sine vou seen Steadman betor 
\. | had seen him that mornine. 

). Which w iV Was he gome then? 
A. (sone Citst, { 
Hn the opposite direction ? 

’ 


‘ 
‘__™ ~1? 
. . 


| 
\ 
| 


p towards the prairie? 
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A. Yes, sir. 

Q. Did you make a trip to Missouri after this * 
A. No, sir. 

(). Did Vour hu sband ? 

No. 

ans mua in the tent; who lived in the house ? 
\ 


) 


ww. 


Ir. i} I} lerwood., 
(). What relation is he to vou? 
\. ae Wis mv i isbain [’s broth r-in-law., 


Col. Cuayros. They lived in the house, and you in the tent? 


Col. Cravens. Did Underwood marry vour husband’s sister”? 


(). How long hits Underwood lived ther 
A. | could 1 vou 

a. Pieah atter t ie did he move away when vou did F 
No, sir: thev st taid there two or three weeks 

Where did they go? 

To Missourt. 

( is | nape he re now 7 

No. s 

They went to Missouri? 

Yes 

{ Who e cal Underwood's family at that time” 
Underwood and his wite. 

And all of them were there”? 

Underwood was gone. 

L nderwood and his wile composed thie family i 


( 


; 


\ 
d 
\ 
d 
A. 
(). 
‘. 
\ 
d 
\ 
d 


( 
A 
() Where were Vou When Vou saw these ventlemen piss : 
A. | Wiis sitting out in the vard, 
(). Whereabouts ? 

A. Rivlit out im front of ny tent, at that Rabbit House, 
camped there on they vard, 

(). Sitting out in front of vour tent ; awainst your tent ; 

A. No, sir; a little piece from the tent, 

Q). How far? 

A. T could not tell vou. 


(). W hist were Vou doing? 


A. Me and his two sisters were settin’ out there, talking. 


os (). Where are lis two sisters ? 
1. One of them is about a mile trom town out her 


other one }~ i) Missouri. 

(). That Wil- Uric rood s sist bet, or James * 

A. \I\ l isto s =iste rs * One ot {| hem Wil [ rh le rWoo ” - wife. 
A 


? 


Anvbo ly in the tent” 


). Was that in the evening ? 
A. Yes, sir. 

Q. Where were vou when they passed in the morning ? 
, ® | Was setting in mY tent door? 


‘ 
’ 
t 
. ‘ 
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(). You are sure of that? 

A. Yes, sir 

Q). You were sitting down on the ground or-on a ehat 
A. Ona eharr. 

Q). How far were von trom the ten 

A. | was about LOO or 150 yards Irom the lenee, 

(). Now, about how far were vou from the tent’ 
A. Teould not tell vou that. 

(). \< pear as Vou can gvuess at il 

\. Yes, sir. 

You al et tliat house behind 

Yes, sir. 

\< tar as that ” 
No, sir. 

About how tar 
\bout as far as from me to vo 

l'rom the tent” 

Yes, sir (8 or LO teet 

And about 1 yt) vards from trie’ ud reerbe 


° , 
Yes od BO 
: , 


aot 
a 


~ > 
ee ee OO Pee OO he OO re 


*? 


_ 


cae 


(). There is a gate down there, Mrs. James, going out to the ro: 


-? 


low there : 


A. Yes, sir. 


(). How tar is it down to the gate going west ? 
1. About 150 or ZOO vards. 
(). Phat was the only place of getting i 
\. Yes, sir. 
(). Lod the sprace that led out throu the woods led i 
et the oate 
A. Yes, sir. 
(). The weeds had grown up hig ny there by the tence, whe 
tener had been eut out. 
\. N . =H] : thes "WwW isnt when | 
f When was it vou was there: ZJl<t of October? 


. . 
” aT itwas naiter they beac perenne r rr) f «oitt 
You were living there the Zl<t of Oetober 


> . 
A. Yes, sir. 


() W hie i this nbiith Wiis missing, [do .s I Know the wee | ~ Were 
ing tial all tlone the fenee then ” 

4 No, “Ir ; thev w isnt, for the rerrye id been eleane lout: thie 
row Wi- f ined cunt : af Wasnt Vel pL Teor until if Wiis cleaned 

). \\ nar was if cloopee for” 

AF can’t tell von: Ef know mv hushend helend cles 8 om 


‘ hacat Wiis the Wilton road 


a 


[ 
Y 
There Wil a fenee row cul neXt 1 Cries Teeny . sich and coil 
Yi 
\ 


(). Ps there weeds growing between the fenee and thr 
wav: 

A. The re Was littl low weeds out stra vhit to the Tene 

(). They had not been cut’ 


Or 
«J 
ul be- 
wh ito 


re the 


qvtit, 


\4h cAiPeorl 


WILIJAM H. 


\LEANANDER 


VS. 


THE UNITED STATES. 


(). They were st ny just like they grew in the summer? 
1. Yes, si 
FP rom 1} se Hit to here th ion WAV Was cul 
® Y« 
iv. lj j H mF Y i? le. 
i % 
{). Ldaovs | ~ | » ron i 
\ PT f | ' ‘ ,f reovtn) ait renee to thy 
rl i iit ; 4) \ yt? | 
‘). \\ i~ TT C*iesidi i } ihtl . a a riper ()] att * 
1. -after. 
i). Wiiio cid if 
.. \l\ lus~bsne ane \lr. (; itty. 
Q). Whatdid your husband do 
F ae Wills ly Ip yi. ele it) it til ence Tow, 
FP WI dil ne elenund coil 
1. Alone whet veowans living, 
(). Wheat did he clean itout with? 
A. Lnoax.and si pri other tool. 
(). You w pretty well seq taunted vith Steadman 
1. Yes, sir. 
(). Tlow many times did vou ever converse with him? 
\. Two or three times. 
(J. Wii nb Veoh sciW hy Teel et lw: =~ with Vlexander ? 
. pence 
iJ. eit i] iM - | ‘ 
ee f 
\. Why I ‘| | i 7y Ca 4 i. 
‘.. so lose f | ~ Ki upto ks 
Cv. ¢ Poe & ih F Wik tolls 
\. Aly husband's, 
Col. CRAVS Wi =sthata 
1, On ) | 
{) \\, \ | < 
ee 
() Wi , i yt] oct 
: 
a Peace ') lt} 
1. OO. Bll 
(). Wh ~ ' ) ‘ ? 
\ lt vil is! Peer ty\ iis | 
Q. That Witness’. lap 
1. Yes. sit 
(>. Tow me Was this before vour babv was born ? 
\. Tle was missing on Mondavoand mv baby was born on 


lea oft the month 4 


* (dn the Path of October. 


Where was it born”? 
-. \t his father's house : 


mv husband’s tather’s. 


— ew © se. 


field, 


Thursday 


HH 


. ’ , 
OW mV Tlines Hitck VOU see! 


° 
Yes “iF 
7 ’ . 


ies, -~|T 


WILLIAM 
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co many times rr fey? 
tell vo 


eould 


both Wives, 


() 


<< 
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W hyet kind of horses fr 


| >. 5 
| never seod Then ried 


' 
’ 
tit , \V¢ 


(es. spy 


let 


re ric ne tlacat 


| 


* tial 


1 


~ 


tie 


- ej 
Lil iif 


rhhevnnt 


eould rheot tel} Vol, 


What day of 


[ can not tel 


\< ran 
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\\ Pyir iy 
’ 
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v if \\ 
say Varsha thy 
() Die 


Verne 
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if 

; ’ i; 

| 

‘ ; 

it] =! i 


Wet \. 


; 
~ 
| 
‘ 
fils 
i 
’ 
; } 
iif 
’ ‘ 
; - 
y*.! 
+ 


OW PMV LTithhes Det we 


dont 


Il dont know 
Yi 
\ 


es, =I. 


cls Tires 


remember, 


firey 7» 


A: 
| Trhithh 
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thding up and down thi 


teacdmian Wills riding a ben 
in! 


ou had seen them pass 


uo are certain thes piss 
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Q. This last time was on Monday, and you are certain you had seen 
them pass before that as much as three times? 

A. Yes, sir; I think it was. 

Q. When you would see them pass, would they pass both ways * 

A. Yes, sir. 

Q. You had seen them pass as many as three times before this Monday * 
i. Zee, ar. A 


(). \\ hat tinny >] day would they cenerally Piss | tip in the morning 


a 


) 


golly Csi, and back in the eve ning, corny west ? 
A. Yes, sit 
1} ‘). You saw them pass east and west three time, and then, 
ana thie i with tha last tiene , that would make four trips, counting 
all the time Veotl had ~('CT) t hie tl}) ana back. eile hy Wal, four times i 
AL. Yes, si 


(). That would make elolit trips they had passed thr I altowether, 


oo 


A. Yes, sir. - 
Q). Did Steadman ever get down and. come into your tent” 
A. No, sir. 
(). Whoelse was there this last time thes passed , at the time they 
passed 2 
A. My husband's two sisters and me. 
Q). Your husband’s name is James; what are his sister’s names ? 


: - ee . ’ 
A. One of them is Tennessee and the other one Ella. 
(‘ol, (LAYTON, Which one of them lives out here”? 
A. ‘Tennessee lives next to town. 
( ol, RAVENS : \\ iis she a married woman , ° 
A. No, sir: notat t hint time : «he ms now, . 


(). Who did she marry ? 

A. Guity. ; 

Col. Mreueerre. It was Tennessee Underwood, then ° 
\. No, sir: Tennessee James, 


Col. Cravens. What sort of a looking man was Mr. Steadman’? 

\. [le favored his brother, 

Col, CLAYTON. You mean this vrentleman her 

(). Yes, sir. 

Col, Cravens. Did he have a mustache like his brother”? 

A. I think so 

(). Black mustache ? 

A. IT think so. 

Q 1 diel lhis bptistsne ta look hike hits broth rs : } 

A. Something, “i 
(). Was it the same kind ofa mustache ? ‘ 

+4 \ \ . <r: he didn't have cis lara | mustache iis his brother. 


(9. What color was it? 
\. It was dark, but not <0 large as his brothe rs. 
,. What was the color of bis hair” 
A. ae head dark har. 
¥. Did he have any whiskers, except a mustache ? 
A. No, sir. 
You ean't tell me how he was dressed ° 


2 
1. Nov sir. 


; 
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(). What kind of a hat did he have on” 

A. | eould het tel] Vou, beeause when ie passed | don't remy mber 
(). W hat kind of a hat did he have the other times ” 

A. He had a white hat. 


Q Can't tell what kind he had on thos das 
A. No. sir: | never noticed bim mu «just passed alone the road. 
. (). Hlow long | l they bee tab -t before th criti muck that even- 
ing? 
A. | eould not tell 
(). Lic thes speuk f »vou when 1 Pissec! 
\. No. st 
(2. Dick veo aL | them 
A. No, si 
(). an Is lk alone tl " 
.. seu 
() ain Viix T ! rtf f , I pa L«diown the 
rome y 
A. Yes, si 
.?. Can 5 tee] talav t de any her trip? 
\. No, si | ean tell vou th the week thev passed the first 
time: thes ptssewd cn Sunda 
; Q). You can’t tell the day of 1 
.. oe oe. 
(). You ean t tell the day ft the wv . that they THLE any other trip? 
1. IeO, Si 
a () Lf. yomany Of these ti P= when they passed ty) there wis 
4 .) vour husband at hom 
| ~ A. T could not tell vou t 
(). Didnt vo keep up with him—vour husband 


\. No.sir: I] don’t remember how many times. 
( Ta Se LED? She clic Pettey theory Weiln: wift does with Vell, if she 
’ 
' did, 
(‘ol. C RAVENS W hat kind of a dav was it that thes pissed there the 
first time 
\. lt Was a cleal day 


} 


(). How was it the last tim 
\. It was a clear day. 
Q. The oth r days, wer thev all clear days, 
A. Fe 
} Q. EB very time they passed, it Was a cleat day . 
“* A. Yes, s 


‘ Q). Where i «id vour husband been, Mrs. James, on that day? 

A. He had been down on the slough—— 

Q. But you can’t recall where he was any other day 

A. I can’t sav whether he was at home or not? 

@. But vou reeall this dav. How is it vou can recollect he had gone 
duck-hunting on this dav, but vou can’t recollect whether he was at home, 
or where he was any other days ” 

A. I know he was gone, but I can’t tell where he was the other days. 
Q. The first day he was at home ” 
A. Yes, sir. That is where he was at the first time they passed. 


*?, 


Phil 


UNITED STATES. 


n the morning, and evening 


, } ] } ' , . . 
Ps \ ti «lia i chii: aclidd Vou e@oun OOuUt Naik of them 
\ counted more than Hite then). . 
() About low mueh more 


\. | couldn't tell vou Chrctt, 


} 
tinat tbe 


s 


) by vou think vou eounted three-tourths of them 

A. I don't know whether | did or not. 

’. You didlio't cont them all : which ones didnt vou count. the last f 
Ones OF tli first ones — 


A. The 


- 


last Colitis, 


” 
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WILLIAM 


Q. You just counted them until vou got tired and quit ? 

\. Yes, sir. 

«2. Your husband wasn’t in - i the first oul is fired 
\. No, sir. 

( low Hy re hea 


VW, t*} ke itll 


x Q. Among vourselves * 
\. Yes, sir 
‘ Now, had vou seen anybod tinny ChAT cia 


). 
\. Yes, sir; there had been several Injuns passed by there that das 
thy re was deer driving along there tlwavs deer cd} Vitiv along there. 
(). | wil] ask vou if that Wish) | Dib a reall rainve tor the deer al ne 
there in that field, in that enclosure ” 
A. Yes. sir: that is what thev said: a wood m inv deer staid in there. 
(). How long Wills it. Mrs. Jam *, arte they bassed aiong there until 
vour husband came up? 
A. I could not tell vou. 
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(). As much as half an hour? 
\. Yes, sir; T expect it was, 
Had anybody else passed along there, going either was atter detend- 


ant did, by lore Vvour husband CLTLLE 
they. passed before vour husband 


Cull tip) 


ese 


Q And when your husband eame up the shooting was going on 
‘ \ . 
¥ Os. sir 
. 
ty C2. You are confident it was | Pan tour atter thes passed befor 
ur husband cane up 


| = »2 7 ‘ : : 
til { ‘yal ‘ i i iii 
\ ’ ; Tay l oi hy rs) ’ \ . | ’ , 
»\\ iii ;riage (| ij ' nt © ' Piha ee : tirit’> 


lasted gatpourt fis ion as fWwo men cou 


- Pistols on tills 
A. ot appeared like -hotvuns 
). ‘This man didn’t have any pistol in his hand? 
A. They didn’t. | 
) 


i? Now. Vol hushbrane ecithle’ tly ° about how far—lhow lone had he been 


ewe 


gone when these men pissed? 

.; ee hadn't been Crowne’ but a tew minutes, 
d. About how many ’ 

L. | conldn’t tell von. 


A. Yes, Sir, | “iW him when he rot over the fenee : he went down on 
the inside of the fenee and went out. and down the road. and went down 
by a littl house down there. and went ona little. and then turned up 


down 2 slough 
(). You ean t Say that . that ix what he told you he did? 
A. Yes, sir. . 
Q. But you mustn’t swear to what he said. He started off east. along- 
side of the fence ? 
A. No, sir: he had got alongside ot the tence: he was sorter northeast, 
in the read. 
Q. Right in the road” 
A. Yes, sir. 
Q. I would like tor vou to tell me how long he had been gone betore 
you saw Steadman and Mr, Alexander pass ? 
A. Weil. | eould Theol tel] vou, 
50 Q. Did vou hear him shoot any * 
A. Ni, sir: I didn't. 
Q. He wasn't gone tar enough to shoot ? 
A. No, sir. 
Q. He had just left ? 
A. Yes, sir; he had just gone out of sight. 


; 
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Col. Barnes. We are not entitled to it, but since you have said what 


vour husband told vou. vou sav he went to the slough. and went back down 


— 


o 
| 


‘ 
\ j i i | | The) eit 
(). Airs. : ain bya 
NS 
\ 


). ven 
. 2 
| (). Had vou ever | rsation with Mir. Steadman at all? 
\. Yes, sir: T had talked with bh and Alexander both. 
{ What time w it ? \\ re ; 


Around ther 

Thev were trying te seel hors 

Y es, sir. 

both of them trying to sell | 

Yes, sir. 

Claimed to be partners ? 

Yes, sir. 

Dic Vou hear t} em both “iu th) if 

Yes, sir: | heard thy rh) hoth “ii\ the had horses to sel}. 
They were toyvether t 

Yes, sir. 

When they both claimed they owned the horses ? 
Yes, sir. 

When did vou first see them ? 

[It was on Sunday the first time I seen them. 
Where was that ? 
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} 
(). ver thought it would t invthing ? 
ee <I) 
‘) \) I \ l tole 


." 
t 

.. i | ,* ’ | ; pcr 
| 

j ' vu 

’ 
i | 
\ 

‘J ] i \ 

:. oO, 
[> #87 

\ 

\ ) 

’ ) ° 

4 

\ \ 
i ) 

\ 
oO. Ti : 
AG 
i? a 


. Tou 

a 2 

eG. } 

. : 

Q. A 

a r, 
Co. Th 


; 


How tar did he have t ) i “t to the slough, to get the water 
L could not tell vou exact! 
2. It was a wood deal turther to the slough than it was out straight 
from the house to the fence. 
A. Yes, <i1 : it Was a right “mart Turther, 
(). You never to! anv “ly about it uring the shooting ? 


A. No, sir. 


( { i \ Bh \] 
now. occurred tl 
( ort { | ‘\ \\ t i 


e% 
’ | ._ , 4 
at itt x ian © 


\tter we 
Whe 
His mother. 
(). Nir. cames 
{. About Mrs. 


7 Vall t Pye 


When did vou lear 


wefan om learn 


did vou sav vou 


itt 


mother 


House 


told 


and t| 


\ ct} 


~ 


-~ ; 7~ 
; 
I 
© 
o 
| 
~< i ~ “=i ¢ 
i 1) it Whe i i 
| Ps - 
Wetaae rnere Wills 
i . . " y = | 
that vou are speantil Ot JUSL 


dthese parties were m 
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carned Steadman wa 


-~ 


“iW s, 


, 


what ‘ 


man being missing. 
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). That i Is th first Vou hie rel of af 
\. Yes 
hi pre Vol heard of ft wees thee sh... \ We hunting \I rs. llouse 


a 


) 
bout \ — tT t? Ti . « thw i ' ’ , ‘ ; ‘¥ ‘ ; . \ . 
] i been rae | | ] Woe j nunting it) \I rs. 


(). 
louse and Ss dim 
1. Yes, sit 
(). And thev thoueht thes 
‘. 208 on thi = WHA \ \ , ti o 
(), Are vou s ' Is that you moved ? 
\. Yes “11 Lt Wits tlie La =H tive Iyiss 
() Nie ' 
nae the next d 
(). It wasn’t the day ter \ 
\. Nov sir: it was the day 
I. 1 CNT 


{ hl. { ee & iD F \} - ai i» i] fitist) nel’ s mothe told vou 


thet this iy then, it) Vils Thiss| , Mi ott) Wonlkalh Was tnissine did vou 
| y 
fell ther ab ~ bu . 7 
A. Yes, si 
(). You cid tell it. 1 
\. | jus lthem | | 
QO Youn! told about it - Cray ed if had 


fi; I a - . * 4% + " 6 bag | t i 
} sity | ove ' } i ‘ Hhiies Trom where vou 
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f How far from the north fence 
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(J Vi, lich ’ Vou ray Ti ip tl = ’ 
¥ theomertit they lise] I used thie d lc RKS, “nd if was retting lete. 
XZ. \\ HN didnt vou tur Loca I whi imeitia' did \\ HN did vot coon and 


wal thy s}oueh 
A. 1 never thought about the ducks not being there until | thought 

abo it them a Tt the re, and rotistitiyg them cvtit. ana thought if Wiis late. 

? Did vou notice their tracks in the road? 

\. Thev had come along the road as tar as I went. 

Q. You went some distance across the slough ? 

A. IT went 10 or 15 vards, and may be a little further. 

Q. And they had been on the road ? 

A. Yes, sir. 

Q. How far did you go down the slough before vou crossed it ? 

A. 40 or 50 yards. 

Q. Betore vou crossed the slough; on the east side ? 

A. Yes, sir. 

Q. You forded the slough twice” 


(One of 
mre } mf. When I 


Mr. Alexander's horse 
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; * 
(). The next dav, when you saw Alexan ler down at the storé, and he 
stated rp | t his part lost lit had been reported 
i 
hat «aid 
we * nel i something 
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() You sav before th Mtisstoner Chat f Was about ten minutes 
ttter they had passed me that [saw the horses in the road without any 
riders, Now vou pataitat LOor 15 minutes, and mav be a littl pone! 

‘ > 

-, | hone thi TLE eNXSCT Tibnee 

‘ ' ’ 

( 4) ULAY TON. Phicat Is near enotieh, 


less Vol: | don’t eare whether 


—- 
-_ 


I. 
Col, CRAVENS. [Tam not trvine a 
vou think so or not. LT think T have the right to examine a witness with- 
out being interrupted Po witness.| Why do vou sav you think it was 
1O or 15 minutes, mav be a litthe longer? Why do vou want to inerease 
the time 

\. Beeause | don’t remember the exact time. 

Q. You dont remember better than vou did when vou was before the 

commissioner. When were vou before the commissioner ? 
76 A. Well, sir, | couldn't tell vou the dav at all. 
Q). What dav of the month was it vou saw these men pass your 

house ” 
A. It was the 2Ist dav otf October, 
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Q. Did you have an almanac in your house ? 

I never. 

Q. How do you know it? 

A. Because I do. I know that, for my brother-in-law started to Mis- 
sourl the next morning. 

(). What brother-in-law ? 
\. A fellow by the name of Underwood. 
2. W here did he live”? 
ae: * re, 10 the Rabbit House. 
(). Howdo vou know he started the next morning; how do you know 
what day the next morning was? 

A. Well, it was because it has been in mv reecolleetion all the time 
Q). Did you have an almanac ? 


A 


1. No, sir. 


( 


{ Dic vou look uf mo aimannas 


). 
\. No, sir. 


(). Where was hi- wit living 

\. At the Rabbit House. 

Q). Why should that impress it) up our mind Dil vou write it 
down? _ | , 

\ l don’t know as anvth w PPK L] , more 
then anvthing else, 

() Dy vou know what das 


\. Yes, sir: 2Oth dav of last rag 
(J. W hat dav of the week was it ” 


\. Mondav. 


Q. What day of the week did you start down here on, Jat 
\ | al | irted down here cot) Th esday, 

\). What dav of the month wv | 

\. | couldn't tell vou that. 

(). How come vou to know, James t was on the 2ZIlst day of Oc- 


tober ? 


\ Well. i told vou i~ well a- 


). You “ii\ it was a vers (tl thing Té iy ~lhhemoling around 
- : ’ ’ . 
there in that country. and v idnt pay much attention to the 
‘id shooting ” 


; 


% | didnt think anvihine rrertit if 
: You didn't have cutis aie treks ma didn't write if down 
A. No: T never wrote it down. 


’ vou ever hunt around there, exes pt with anvoue 


\ 
1. Around in the bottom and around about there’ 
Did vou lose your helt in there ? 

A. Yes, sir. 

(). W here” 

A. Up above where Steadman was found. 

(). How far from where the bones were found ? 

A. About 100 vards from the bones ; something over 100 yards ; about 
200 vards. | 
16154———4 
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— 
Q). You lost your belt that day—that is, the day Steadman disappeared ? | 
A. Yes, s 
(), Was it within 100 vards of the }) 

\ Xa scent 
‘). Dict Vou ¢ (ott anid haat for Vou bye it that evening : 
A. Y es, "is. Ti hii fathes Th 1} ther went down ic where We had 

been shootin 
(). \\ lil , 

‘%! : ythe Lipscomb fia 

Q. \\ ) tiny) 

ee is | * l thew i deer through there - 
ana We t | =| 

2. vas it w . : mur belt” 

a: 2 I 

(), Low toe biel i! Peel ! 

¥ \\. didpet | bit for al i= tf Wits Toul iftrerwards : IT 

78 Was raping the dav i vas found: there was a shower of rain that 
LJ. You VY there Was a stie er «il } yy oUt dav Steadman disap- 

perred | 
\, Not on tl lav Sterna 1 dis prprear 
Q. You didn’t find your belt the day he disappeared ? 

A, No, sn | 

Q). Did vou find 

. No. si omebodyv els und 

(). When was it found — | 
A. I dowt know that: [ never found it mvself at all. 

Q. Did vou ever wet 3 

A. Yea, sir. 

(), When? | : 

a lt was mma we =. or such a-matter, atterw ids” 

©. Now, dont vou know it was found on the same dav Steadman’s 

remains were found there? | 

A. Yes, sir. 

Col, (1 VY TON, round the sanv Lan vou lost it? 

A. Les, sir. | 

Col. Cravens, Tle didn't sav that. Now. | will ask vou if, shortly 

atter this. Vou didnt }y ma so Lit vol sul thie Teens thre re ~ . 
1. Yes, sir. 

Col. CLAYTON, That necessitates us sending for other witnesses, We 

understood Vou were bot to sat anvething about thist, g 
Col. CRAVENS. Tlow mueh? 

A. spent ac MIP Le ov] dollars =f} dolla and | halt or two dollars : 

Col. CLayrox, Whenn was that spent? 

A. I have no idea; I don’t remember. 

Col. CRAVENS. Hlow much did vou hav: 

A. [ had a tt n-dollar wold piece, | 
Q). Is that all vou had? | 


A. That is all the vol [ had. | 
Q). Where did vou get the gold 


A. IT got it from my mother. - 
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re (). Where did she get it? 
\. She borrowed it from my brother-in-law. 


W hich one” 


an one that vour =iste ? x hess, married 4 
Yes, sir. 

Plow re t) did =he vet trom Gru 
\ ten-dollar wold piece; the on change he had. 
Yo if wit borrowed it and lent it to Vou. 
\ 


O, InN mother borrowed and wave it to me to a nd for her at the 


store ; she was the one that wanted it 

‘g. How long after vou moved over to vour mother’s? 

A don't reise TL r thy rf nerth or f lf 

(9. Where did vour brother-in-law vet the monev to bear his expenses 
to Missouri 

A. | don't K POW - he never liad ent of monev when li lett home ; 
if it hisacl any, | don't Air \' 

(). You think he didn’t hav 

A. | am satistied, most <ati<fied. that he didn’t have anv : he borrowed 


the honey from this same te 

Q). From Guff 

A. Jerry Cutty. 

(1). He borrowed it? 

A. Yes, sir: or rathy r(stuvyv p 1 - Vii\ ba k thie re, anc rcpt his 
ticket at NMiuskoges for tin 

(), kor where”? 

A. kor Missouri. 

(). Gruttv furnished the tiel 


2. 
\. Yes, sir, 


(). Where was Gutfv living at this tims 
\. He was staving ata tellow byw 1 name of Stover, on this place. 


{ Wh. zx does Sfovel ii \¢ , 


) 
‘< 
2. (Dh) thy =f uth side cnt Thee 


marin 


Adjourned until to-morrow mornit 


st) JUNI IsSTit, TSO) 8.50 a, m, 


(‘ross-examination, 
Col. Cravens. Mr. James, did T understand vou to say that Alexan- 
der was at vour house hunting for lis partner, 
, No. sir. 
(). lle was I> there 
A. No. it was Mr. Bruner. 


Redirect. 
Col, CLAYTON, This belt Or yours that was lost on the day the body 
was found, what kind of a belt was that ? 
A. It was a pistol belt and money belt together; it was made to carry 
money and a pistol, together. 
Q. Did it have any money tn it* 
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A. No, sir. 

(). You lost it in the field, down next to Perry’s cotton patch ? 

A. It Wil- something about it quarter from the Corner, 

(). How tar from where the bowls was found ? 

A. | don't recollect exactly how far, 

(Q). How far in the field ? 

A. Rieht near to the fenee, 

Q. Who found the belt ? 

A. A fellow werghinge cotton tol 1 rey. 

Q). You eclanmed it at ones 

\. Yes, sir; we had been preking cotton, and it) Was just about noon, 
and we hh ul started home, and some ‘boys had been r inning deer through 
the it ld, ind Cut across through the treld and rot to thie ti nee near the 


’ ; 
loys miyv lol Wiel} | rent fi) the aoe? | riiti down the 


place wher 
string of fenee, sna sfhiot cat the lee ? 


Col. Cravens. What with 


S| Col, CLAYTON. Gro ahead, 

\ l went down there to where [ lost Th ly it. and [had to stop, 
and | pulled offomy belt, and me and my brother was together, and I 
pulled off my belt and laid it down, and just about the time bewas pulling 
Up may peanets thn deer commenced to run. 


| ’ .)} 


Vou ~tooppredt Prien | itterne| fed Lote ei ee 7) matire . 


Col. Chayrox, Now, im regard to this ten dollars that vou had; that 


QM. You vot that trom vour mother 

A. Yes. sir: she borrowed it from my brother-in-law, 

ltecross f Smibation 

Col. Cravens. You sav that on the day Steadman disappear dit rained 
some - 

A. No, sir; not on the day he disappeared ; it was on the day his Landy 
Wis put away, 

(). Didn't you tite tlasat if rammed t hae day bie disappeared 4 

A. No, sir. 

Col. Chavon. Col, vou get a little mixed ; you get him losing his 
belt the day the man disappeared, (To witness :) It was the dav it rained 
that vou lost vour belt” 

A. Yes, sir. 

QY. And that wa- the day the body was buried ? 

A. Zea, a. 

Q. And that was the day it rammed ? 

A. Yes, sir. 

Q. That was sometime atter he disappeared ? 

A. Yes. sir: I don’t remember the length of time it was. 
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82 J. W. MARTIN. 


Col. CLaytox. You were betore the commissioner, I believe ? 
Yes, sir. 

You and Mr. Hogan, hoth ” 

Yes, sir, 

Your name is J. W. Martin ” 

Yes, sir. 

W here do vou live ry 

In the Creek Nation. 

How tar de you live from Lipscomb’s store 
About a mile and a halt, 

W hat direetion ? 

Northeast. 

Do you know the defendant in this case, Alexander? 
Yes, sir: | have saw him. 

Did vou know Mr. Steadman in his life time ? 

No, sir. 


Do vou remember the dav on which he was missing from the coun- 


Mm . an |. 
i otal oa al on 


— i 


‘? 


‘ Mm 


. ‘ am -,. —_ -« 
Oe Re OO ew oO he 


— 


= 


ee 

— 
= 

a“ 


Yes, sir. 

He and the woman, Mrs. Hons 

Yes, sir. 

VPiease state where vou were that evening * 
I was at Choska that dav, most all dav. 
What time did vou leave Choska to ‘go home? 
Pretty near i ocloek : bet wee n tive carnal SIX, 


am ». 
- 


. . . Mm 


> 


— 


On vour way home, please state if you saw the defendant ? 
Yes, “Ir, I met him. 

Anybody with you? 

Mr. Hogan. 

Where did you meet him? 

Right at the corner of the sp cmbtarm; southeast corner. 


oll 


-_ 


(). What was he doing there’ 
A. Setting on lis horse, and holding another horse. 
(). What kind of horses were thev? 
83 A. One was a bay horse bald-faeed, and the other, I think, was 
ad sore I, 
(). Did the horse that he was holding have a bridle and saddle on? 


A. Les, sir. 

Col, CRAVENS. Dial vou state what kind of a horse he was riding and 
which one he was holding. 

A. | anh) bot a rtain, buat [ think it Wis the hald-faced (othe, 

Q. There was a bald-taced and a sorrel? 

A. Yes, sir. 

Col. CLAYTON. You are not certain as to which Alexander was riding ” 

A No. sir. 

(). Did he sav anything to vou 

A. Yes, sir. 

q. What did he sav” 


54 WILLIAM H.,. ALEXANDER VS. THE UNITED STATES. 


A ° I le Seite l nis | f vou meet a man up thie road wit l ah ortii) tel him to 
COMME ON, | im waiting or hi gg 
What time was this 
Between five and six o’cloek. 
P. Wi raid vo i | ! in That asst itt) Wilts Missing 
\ | TT fait the next ) nin ’ 


{) 
2. 
A 


( 


A I w- roma ty ind [| turned up rth when we met him, 
(), Where these ‘ “is meet and torm one—one of them gong 
cdi WH bv thre it pty [ bk bracd flee ripe] lbp Where Voll r \ ol me Vt L ret 
him there , | 

A. Yes, = 

d . He was sitt Siliaeele rorse and holding the other ? 

\. Yes, sn 

(). Lina eosald of i} Min, To Tel him to hurrs ip. ie Was 
Waitine for ttm 2 


J. When did ti first in that Steadman was miss! ne * 
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(ol, ( RAVENS You Wiis t | cyt Whi rn Uive beds Wiis foun I. \\ i= that 
Ly fore ft he lyonly was by rhe | 
.. \ i, Sir . it wus afters ards, 
Col. CLAYTON, Now . Mr. Marti n, dud vou sav vou started u pt hits 3 mad 


and went port ly \\ bie Th Venn thet \ I Nill le rz 


WILLIAM H. ALEXANDER VS. 


A. Yes, sir. 


iJ. Was he right at the corner? 


S.) A. 


i [weeh him and thre Cornel i thi 


y! } 
( ’. lease state whether \ ti fished Tass 


’ Mr. Hogan was with vou? 
A. Yes, sir. | 
(‘ross-examination : 

Col. CRAVENS, What time 

A. It was pretty near six o'clock 

( ). \\ list kina ofa dav was that. if \ 
eouldy? : 

\. I could not tell v. il. 

() Do vou know whether it rained an 


A. IT don’t think it did. 


(). T will ask vou if Alexander, when 


bevond the corner a litth—down bevon 
A. No, sir: he Wis a littie « ist cor Tine’ ¢ 

the corner of the fene and turned north 

‘ ’. Was that thet the first that w 
3 might have bid him the time 
(), And just as vou rode up he sa 

with a uitit, tell him to e me o 

hurry up?” What reply did 4 

' A. IT told him all right 


’. You Dissent Cold «htl'i i 
1. les, sir: 

would Toe Te 
1. les, sit 
M Dil at ppycada Tipe ' 
A. | won't be posit 


"a : 
‘ ' : ’ ’ 
What is vour best impres- 
’ 


| Went 


si, f 


()} 

f. 

\. | think he had a tin 
‘). Vion cliddut ~ih ‘7 bist 
1. No, sir. 


it direct : 


Col, CLAYTON. Did vou meet a man wi 


¥ “ji, sil. 

? Who was it” 
A. Mr. Guygv. 
Llow far? 


) 
‘ ‘y 
ee quarter of a mile trom there 


~ 


() 
. ’ s-* 
vou met Gugeyv, whe did have t ortin 


1. Yes, sir. 


; 


t , 


You Went on tly) on that north | vac. 


Yes, sir: he was standing rig! 


‘ 


} 


= | 


and about a quarter of 


THE 


if 
held when | pits 
the cornel 


it 


UNITED 


’ 
at the corner, 


= 
rpatii. 


met him. i 


corner a few steps 


“OrhieyT * | wept between him ind 


rhars 


a mile 


Col. Cravens. Q. That is a brother-in-law of the James ? 


STATES. 55 


| | turned in 


| 
| 
| 
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mz oo si1 

Col. AYTON., He did havea gun? 

A. You 

. I sup pone vou thought he was the man” 
A. Yes, sir. 

Recross f camp itll) 


(lol. CRAVENS, When vou ee) | Uy) there to the place where he Was 


(Alexander) vou were voing directly from the Choska store. How tar 


cid Vou sav It Wits Prom wi ere Vou Were, ol tip) to the body 4 


A. IT gness about a mil 


Q. Did you hear any shots up there in that direction, shortly before 


you met him 

A. No, sir. 

(). Dicdn't heal any at all”? 

A. | don't reeriie rboe hearing thi . if !~ a Common thing to hear shoot- 
ne. 

(). Had vou eyer seen Lh Xi mnder lye lore vou met him 4 

A. No. sir: het that | know ot, 

(). lt was a -tranever Vou mi be and he said: “ If you meet a man tel] 
him to come on, | am Wialting for him?” 

A. Yes, sir. 
87 Q. You said: * Well?” 
A. Yes, sir. 

(). nga stop at all” 

.. aa es 

Q. You Vet him standing there, on one horse—you think it was the 
bald-tace ed—and leading the other, 

A. Yes, sir; Lam not positive whieh one he was holding. 

Q. You went on your way, did you, and met Gutty ; how tar had you 
Prone | : 
A. \bout a quarter, 

QQ). How far would that be from the place where the body was found ? 

A. It - would be a mile or more. 

Q). (Showing witness map. ) 

~. (Witness.) This road that we were on runs north along the side of 
the fence UWaVs, anc then if Turns Across and rtltis northeast, and then 
you pass a house, and it was just bevond that house that we met him. 

Q. Then vou would be getting nearer the body than you was when vou 
met him”? : | 

7, | dont know, : 

Col. Meccerre. You haven't got the position of the body right. 

Col, Cravens, Was vou there ? 

Col. MeLLrrre. —_ sir: ask me and I will tell vou. 

Col. CRAVENS (to witness), Then vou met Gutty about 2 quarter from 
the eorner, 

A. Yes, sir. 

(). What kind of a ruin) did he have 

1. A Winchester, | think, 

Q). Were you aequiainted with Gutfy at that time ? 

A. No, sir: never saw him betore that 1 know of. 


~~ 


“ 


—T 


or 
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(). Have you seen him sinee ? 
A. Yes, sir. 
(). When did vou next see him * 
A. Sometime after that. 
8S Q. You didn’t know who it was at the time vou met him, 
A. No, si”, 

(). Now, vou met him in a northeast direction from where vou met 
Alexander? 

A. Very little eust : it Was some est. 

Q. The read runs up due north, and then turns and runs in a northeast 
eourse, and you met him after vou had turned in a northeast course. How 
far is vour house from the point where vou met Alexander ? 

A. About a quarter, | reckon. 

4). Were vou as far east as vour house when vou met Gutly ? 

A. No, sir; about half wav between the second corner and mv house, 

Q). Guffy riding or walking? 

A. Walking. 

(). Lidl Vou have Ltn conversation with him : 

A. None; only told him what the man told me. 

Q). What did he say” 

A. He said all right. 

Q. You told him vou had met his partner.’ What did vou tell him” 

A. Ttold him a man down there was Waiting for him: I believe that 
is about all I said, and he savs “all right,” and we rode right on. 

Q2. You didn’t sav any more to him” 

A. Na, sir. 

). Where did vou next see him? 

oo helieve he passed my house the next time. 

(4). When was that ” 

A. About a dav or so after the bowls was found, was the first time | 


; 


recollect of <eerIng him. 


Redirect. 
Col. CLAYTON, That house vou speak of was a colored mans cabin 
A. Y-es, sir. 
Si Q. You nad just passed that 
A. Yes, sir. 
(). What is the name of the house—the colored man’s cabin’ Whose 
house is it? 
\. TL don't know. 
Col, (RAVENS. As vou were coming up to where Alexander was, the 


+} 


road runs down by the side of Lipscomb’s farm, trom Choska store. That 
road Voll caine yp on trom the store ? 

A. Yes, sir. 

(). How far could vou see Alexander, or the man vou saw on the 
horse. before vou got to him: 

A. T could see him 40 or 50 yards, mavbe 100. 

(). I will ask you if there isn’t a wide road coming along there‘ 

A. Yes, sir. 

(). It is level bottom land ” 

\ Ye S sir. 


t 


ae eA 88 


~ ee AS ec a At 
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(). When vou first saw him, he was standing there—still—on his 
hors 

A. Yes, sir, 
\pparently waitin 


A. Yes, sir. 


()) Plow far did vou see him betore vou got to him? 
A don't recollect - eon him, thoueh, ft) or oO vards before I got 


). Couldn't vou see fin turther than that? 
A. LT eould it T had been noticing: IT mightn’t been looking. 
(). Tle appeared to be quiet and not xeited In any way ? 
. Didn't seem to ne ° [ «licine't pas much attention to him. 
| What is the name of the man you met afterwards ? 
. Carutts sack | 

‘) You Coote nave seen rien. if vou had been noticing, tor 
‘yf ) 10) wares 

\. Yes. sn 

’ lt might have been LOO vards 
\. Tt might have been: [T could have seen him that tar. 
(>). The first vou noticed of the man he was standing at the corner? 
1. Yes, sir, 
(). And the last, vou saw of him he was in the same position ? 


\. Yes, sir. 


{) Now, diduet that man <2 when vou spoke to him. SAV: “7 viless 


\ 
ee 
\ 


“nt waiting for me 
osir: PT don't reeolleet of lim “avine that. 


| 
; 


he store the next dav ? 


\ 

Did vou see detendant att 
\ in’. 

(), Who was it that was with vou”? 
:. lions Llownn, 


I~ he here 


Col. (rnayron, This detendant was sitting on his horse when vou first 


a 
s os F - 
f 


. © . 
On mie —e“erry ERED Sbppes 


_, ot oe 


a 
— A 


‘hats the man “Ittiny there? Poimting to defendant. 


— 
—_ 


r. KK. HOGAN, 


+? 


Col. Crayrosn. T. WK. Hogan: that is your name 
A. Yes, sir. 

(). Why re do vou live 

A. In the Creek Nation. 
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4] Q. On the Choska Bottom ” 
A. Yes, sir. 
Q. How tar do vou live from Mr. Martin ? 
A. I live about—— 
Q). How fur did vou live al the tine i viman Wiis Missing 
A. In the same house, 
Q). Do vou remember what day of the week he was missing 
A. On Monday. 
Q). What day of the month ? 
A. I think on the 21st of ¢ etober, 


() W here were vou cn the eveniny ol that day 4 

\. IT was at Choska Store. 

(y That I~ —— store 

A. Yes, sir. 

() What time did you go to vour lot 

A. I think it was near about between tive and six o'clock, 
(). |? le: tel hit ite if vou saw the fe Te mdlant thiat Ve nine, 
A. Yes 

( W he ang Vou see him ” 


, 


M 
A. I saw him at the corner of the L pscomb farm, 


(). Who was with vou. 

\. Martin. 

Q). What was he doing ther 

A. He was setting there on a horse and he was holding another horse. 
f ig on it? 


‘ 

A. AG 
lave a  endiie 

Yes ir: and brill 

a. = hat kind of horses were th 

A. | think defendant Was ridin <orrel, and the other was a lalal- 
faced light bay. 

Q. Did von sy anvthing to lim or he to vou? 


4 : 
¥ We just prissed the tite of J \g mad it save to ne and Nlartin. “ If 
vou see a man up the road with a gun » his shoulder. tell him to eome 


on. lam waiting for him.” 
(). How far did vou see | vefore vou got to tim 
A. Probably LOG vards. 
) Was he riding” 
¥ He was <etting there on his hers 
What tire of dav do vou th tik Timit Was 
3 [ ean t tell, positively * tot I t! lik It Was betwoon five and <1X 
oe clock in the evening. 
(). Then vou went on in what direetion 
A. | We nt north trom there a littl Wivs, and then turned ina north- 
east course, 
Q). Did vou see anybody on that road ? 
A. Yes, sir. 
(). Who was it? 
A. I didn’t know the man’s name at thetime, but since, | have seen him, 
[It was Mr. Guffy ; I believe, Jake Gufty. 
Q. (Showing witness map.) You were present when this map was made ? 
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A. No, air: | never <eed the map before. 
Q. You met Alexander at the corner ” 
A. Yes, sir. 
(). You sav this road Vou took (Fitts north from there ? 
A. Yes, sir: and then it woes northeast. 
d. Where did you meet Gutly ? 
A. Near up here by this fence. somewhere. 

(2. Was there a nigger cabin up there? 

. Yes, <1) think [ rie him rivht f lose to that nivcer eabin, 

(). Were vou over to the body”? Do you know where the body was 
found ” 

A. 1 was there after it was found. and after it was buried, I went down 
there, 

(2. How far was the place where the body was buried, to the place that 
you met defendant ” 

A. | think if Wilts i mile, probably * mavie more = | eould het =i posi- 

tively. 
43 (2. Did vou speak to Mr. Gutfv when you met him up there 
A Toe sr: [ told him a man was Walting for him. 

Q.. Do vou know the name of the colored man ? 

A. Yes, sir: weealled him Mr. Calvin, 

(). (‘olored man, was he? 
A. Yes, sir. 
(2. That is the cabin where you met Guth 
A. des, sir. 
Q). Do von know where these men w re camped : 
A. No, sir. 
Q). Did vou know Steadman ? 


A. No, sir. 


(‘ross-eXamination., 

Col, CRAVENS. You SAV VOU Saw Alexander sitting there on his horse 
for 100 vards betore you got to him? 

AL. Yes, sir: IT think so. 

(). You Diet hhinn, anc \ tlsay vou prissed him aut the Corner of thi Lip- 
scomb tarm ” 

\. Yes, sir. 

iJ. (Shows witne = Pracap?, nad he designat ~ place where he rie detend- 
ant, and the road he took when he left him.) 

Col, Barnes. Was there anv timber in there between the two roads? 

., No. Sir. esd) large timaly Yr: it looked like cul} old field, 

Q). Col. Cravens. How tar is it from there, Mr. Hogan,to the cornet 
of the Meagher’s field. Tlow far is it from the corner of the Lipscomb 
field to the corner of the Meagwher’s tield ? 

A. [tas orobably ZOO vards : mavbe not over 150. 


(). The body was found fown here near this corner (northeast) ? 
fS« .¥ m. Dees 
(). When vou met Guffv, vou told him a man was waiting for 
Q4 him down at the corner of the tence. Did he sav, * TP guess he ts 


hot waiting for me? 


A. T eould not sav whether he made any reply at all; [just told him, 
and [T couldn't sav whether he made any reply. 
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(). Did vou tell him or did Mr. Martin t 

A. | eould not say which one of us told him; one of us told him, but 
could not say which one it was. 

Q. Which way was the defendant taced : which way was his horses’ 
heads ? ; 

A. ‘Towards the store : Lipscomb’. stor 

() ag iia west ° 
\. Yes 
~ ote were headed east ” 
Y es 
? Did he —_— any gun 
A. Yes 
QQ. W ole re Wis t hie run” 
\ lle Wiis holding iT riclit in front «of him, on thy sscded li 
ou saw no other arms 


Y 
No, 


(). iat Saves to vou like this lt i fl Cia man ity) the road, with a 
ruin om tips shrouded [ hie 1 Waiting fo ‘i 

\. Yes, sit 

(). You wel ropnnice clare ity st 

\. Yes, si 

() Llow far back to the I, ‘ie ve trom the corner of thr fenee 2 

\. It is about half a milk hard toca mle 

QQ. After vou lett the store, goin , lid shots? 

\. IT think | did. ves, sir: one 5! 

Q. That was after vou left t 

3 Yes, sir; just be I | s » Ales | 

(). What d honk MM 
Je \ Vil- KltMi © i Viis rich 1 Ciiat field 
northeast iL ley ” i rds Mi = fart 

(). Phat was just before vou vdanit 

# Yes, at 

\/. Ilow tar off did that shot ipop? : 

\. TL eould not tell; T just heard the report of a gun up in that diree- 
tron. 

(). Now. liter Vaotl heard thi re } Tt. 1a Wiis i littl tpi til til \ nl siiW the 
detendamt : after vou went a hundred vards. vou sav it was a little over 


a quart ve lrevw tis did Vou say it was down to the stor 

A. Near about a halt rile 

() You “iW cle tenant tT) mere hundred Varas rome you vot to 
him: itt couldnt have been him that tired that gun” 

A. No, sir: don't think it was, 

(). rom where you heard the riiti, und where vou saw him, if couldn't 
have been _ ? 
A. No, = 
(). The ioe appeared to be ina little to the lett of the road* 
A. Yes, “Ir: | think if Wits in 1 northeast moOuUrse, 
Q. Weli, that would be a northeast course, a little to the left of the 


; 


road ? 
A. Yes. Sil 


Q. I believe you said that the detendant had a gun and no other arms ? 


is about half way between Martin’s house and the corner of the 


, re ‘ ' } we | an ' 
.. Yes. . | ninth We iin wot] (4) vards from the eolorecd| man's 


} j ’ ‘ ] ] ’ 
(), Dd vou - in Iv that dia ' 1 vou passed the colored man s 


; ’ } : : ‘ . . 
(), What did Guttv. say vhen vou told him there was a man waiting 


A. TE don’t know whether he made any reply ; 1 don’t: know whether 


(ol. (LAYTON (showing witness map). Where were vou when 
vou heard the shet? 
A. | wasalone here between the corner and the store. 
Q). And the shot fired in a northeast direction ? 
A. Yes, sir: | ealled it a northeast direction. 
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(). You were going in this direction, and the body is here, a little 1 
south, and east of whi re Vou were | 
. so oe : 
() \nd it was about in northeast 
1. Yes.sir: northeast fi 
(). You I. ly 
; \ Yes =IT \\ lt’s= J) - nm \ ' ) ' ’ 
~ is shown ft ) | 
\. You see tl : . 
| Lipseombs farm . 
a whi cw t chet it. ae 
hen woes up 
() \1 
| that \ mel . 
\. Yes, sin 
it -s 
Col. Cravi | : 
A. Yes, si 
() You w . : . . ) , 
| \. Yes, sir. 
./. Awh iy ~ . f ve ' 
) is ft the road that 1 . Vl . dy didn't 
. Meagher’s field ? 
) A. Yes, sir; I didn't p , fthe compass. | 
was the lett of the road t! sil ( Meacher’s tield 
took it to be in a northeast : 
(J, You wouldn't b Irprised mi atterw 
| that that shot was right in the s lt runs by Meag 
Pare 
| . Iw iid think Vii- t tl! || was 
| i. You wer ng ain . 
® [ <n [al nk [ Wiis Th : 2 tf the «of 
| (). Do vou think i . : “4 
\. | don't know. 
). Nichi it not have Deen - nad ti} | 
j stand Vou Were riding along Cus rhenrad the shot was both 


ar sho tit) 


unusual to li 
.. No. sir. 
). Did vou pay any attention to it to locate it; 
-. loxcept that if Wits 7 Prope 
Col. BARNES. Do you know 

ae A. I don't know. 

Col. CLAYTON, You think the shot 
\. Yes, sir. 

| Col. CRAVENS, 


’ 14 ‘ ;* : ' i] : . 
Wd wa md Was blowing 


\4 


is between thr two roads ” 
CS. 


I will ask vou if the wind had | 


me'ty 


trom the south- 


west wouldn't it have made the report sound more to the lett than it was ? 


A. 


[ could not say. 
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eS 


GY Col. CLayToN. When did you first remember that you had 
heard a shot out there; I see in your examination before the com- 

missioner you say vou never heard any shot. Where did vou first learn 
that; after vou got down here? ~~ Beeause before the commissioner you 
certainly swore that vou didn’t hear any shots. 

A. If I did. it is a mistake. 
lt isa Very se rlous mistake, 
ol, CRAVI NS. | object ta) Mr. Clavt mn lecturing the Witnes’ witness, o1 
proceeding in) thy it ranhner, 

The Courr?r. Let him rey OOD) 

Col. CLAYTON. When did vou first learn that vou heard any shot? +> 


(ravens. | wish vou would ask him if he ever spoke to Mr 
Barn miVvesetii 

[oe SLAY You are thr Hive One | have anv tears of. To wit- 
hess y 1 ean t aecount how it) was that before the commissione! vou 
testified that u doany shots 

\ | 7, nl WwW if i- 

FP fhis is vour testimon' [ went on and left him standing there: 
| “ye ii The WV stots: this Was between five and “1X o clock | dlon't 


Krpow writ Kind (ot ft it) ite had | couldn t SL positively if Was fi shot 


('raAVENS. Mr. Hogan, did you ever speak to me in vour life? 
\. No, sit 
LOW) () Dud vou ever = perth to Mr. Reed, or he to vou? 
\. T have spoken to him a time or two on the street, 
Ay. on pevel =poak to \Lr. Barnes ” 
‘i, mo, 
Col. Crayron, Where did vou wet acquainted with Mr. Reed? , 


A “pedis to him 
lid vou get acquainted with him; why do you speak to him? 
A. I don't know: only li just speaks tous: I ro) tlong the street with 
MIr. Johnson, and he just speaks i the crowd, 
Mr. Reep. You mean [ speak to vou on the street ? 
A. Yes, sir. 
Col, CLAYTON. You still insist that the shot was at the left of the road ? 


A. Yes, sir. 


J. be GIUFFY. 


Col. CLayron. Mr. Gutty, what is your name”? 

A. J. L. Gutty. 

Q. Do you know this defendant? 

A. No, cir: | don't believe | do. 

Q. Do you remember the day upon which a man by the name of Stead- 
man was missing from vour country, or is said to have been missing ? 

A. Yes, sir. 

(. Where were you on that dav, and in the evening ? 

A. I was at Mr. James’, out on Lipsecomb’s farm. 
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4 (). What James is that? 
A. J. W. James: an old gentleman 
\). | he aT re” 
\. Yes, sir. 
Col. MeLLerre. That is old man J 39 
k. Yeu, sir, 
> Col. ( AYTON. Now. Mr. G 
1. Yes, si 
. Wi 
a 
+> Voup , 
lupo . . 
. ' ? : |? 
() 1) \| 
a oe | \ 
pmyede \] 
Oo. WI 
,. 
\ | I ; we i 
i :, 
() li} — 
3 \ - a 
= ’ - ‘ i 
\} i. 
f { j ee \\ 
\ ji f " } i ~ 
® g 1 die \e ; ' 
\. Les, sir. 
‘) llow n | 
\. I loam ~ | 
: (), Li, po ity — 
| \. Yes, si 
' ‘). ae “iiled ff) VA lift = i 
\. Yes. sir: and | took his w 
J. That is the re mon Vol wer 
\. Yes, si 
(). Now, what time of dav were) 1 There 
A. | Wils thie rt ror there, (Files abut i lf past Tevunl rT) 
Lae the evening, and was setting there talking to the old ventleman 
(). How long did vou remain 
* | ntil abet halt past five. staid t hae rs metal far} hie) i} 
(). Please estate if. while there, vou heard anv shots tired 
3 Yes, ~ir ; Some seven or ¢ iorlit 


it 


from that place 4 


(). In what direetion ? 

A. lt seemed southeast from whi re’ we Was: down near Meagher’s field. 
Q). Do vou know where the body of Steadman was afterwards found ? 
A. I have seen the place since then, but then I don’t know just where 
was, 

Q. Now, vou heard the shot; in what direction would you put them 


~ 


16154 


5) 
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It seemed like it was pretts much in that direction 


I i~ In! beotit | kK 

() | votive tyr 

‘< ' 

-. nat () rplapditer sagt Wive ° \I yp. Jame- hive isk bynes Thier Libya of 
day, Bal He eo (‘tT sc bey CTO hy Shwe lik \\ tela. and tiinke dh ] Vv wit I clit 
and tela thy doladyvo what time it was. and it was just five oeclock, canned af 

. 
Wall Thin Hnute that we heard the shooting 

. 2. Noto CPA ch Pea liter vou told her the time, Was J Lhiics 

with t shooting ” 


¥ Y : i} \ ertine on th Doke Liitihk ihe to Mir. nderwood 


¢. 

! >. 7% | } ; . 

% | nderwood erm vith me down qhoout to Calvins enbio: [ nder- 

wood ean Vitti ti bEvcotd =oFkekdd Waals between (Calvin eno and where 

\ ee oe ee ore there in the Rabbit hor ae 1 

SMiartin dived: the lived Lip) Cibo hy the Tnahbobit lous Mi ne struck tril 
POO tf threore | rowmerhy tae fityyty 


(). How far is that place where he turned offto Calvin's eabin ° 
\. 


lo - LOO vards. mavbe 
(). Dict he moulin vou 9 it to . , 
ee 
i). No ct) } ’ ' Vo net ved 1) Th vc! 
A. Yes, sn ist beton rot Caivin - n T met two men in the 


A. Yes. sir: told meainan was waiting tor me down to the corner 
IT hurried along. LT couldn't tell 
vin's hous met an old byecadd, | ‘ int think aD lis Midlhie. 

Q. Would vou know it if vou would hear it? 

A. Ldon't know. 

Q). Was it Lambert” 

A. Yes, SIr: Taanaly rt. ae “VS: * Ther Is aan waiting Ve ry imn- 
patiently for vou down at the corner.” It was then sundown, or nearly 
sundown, and | hurried along, and when | got to the eorner there was 
nobody there, 


who if Wilts, list after | passed ( a] 


Q. How tar was it from where you met these men down to the corner? 
A. A little over a quarter, 
104 (). You were not betore the commissioner ” 
A. No, sir. 
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Cross-examination : 
Col. CRAVENS. Are you a married man ? 
A. Yes, sir: I am at the present time: | wasn't at that time, 
Q). How long after that was it vou became a married man”? 
A. I was married on the 12th day of December. 
Q. Te whom? ; 
A. ‘Tennessee James. 
q. She was a sister-in-law of Underwood ? 
A. Yes, sir. 
d. Underwood was a married man 
1. es, sir. 
M Who was it he married 
1. A James girl. 


\na (ot) the Ith adaive oy 1) "TIGGD youl married another cride oft 


A. Yes, Ir. 
Was Voth eng rou to) \Ii-- la lorwood at that tine t 


ee 


Q 
A. No, sir: I Wasnt engaged »>anvbods it that t tilt’, 
). Was there anv women up ther | 
‘ Yes, sir: pre ntv of thi ii? 
). You were living down on Meagher’s farm” 
A. Yes, sir. 
,. Llow lar trom the northwest corner of the farm” 
1. About, I think, 250 vards., 

Down south of the northwest cornet 


) 
. . . 
\. Les, sir. 


- ; ; i , j . . ° 
(). Ly) row down to where Vou lived, trom James, is it the nearest way 
| ' } ° 
to vo OV The corner of thr Lips nite Farm 
\ IY Is Tie Dearest | ul - Tiel road cf crap 


2. Ther Is a otra ie us if = tr it) Mart n’s te | nderwood’s ? 
LO} \. Yes.sir: just a little path. 
‘). Phat I~ rivhit at the southeast corner of Lipseomb’s farm : at 
the southeast corner of the 
A. Yes, sir. 
(). There is a piece out of wast corner of the field. and Martin 
lived at the corner furthest east ” 
A. Yes, sir. 
Col, BARNES, Where was i Ll nderwood took the trail? 
A. Between Martin’s and Calvin s, 
i. W here did lL nderwood leave vou to co, 
A. He left me to cra) home, 
(). You were going down here, and turned to the right, and he was going 


*?, 


down there, and turned to the left 
A. Yes, sir. 
i). ‘To the Rabbit house ” 

A. Yes, sir. 


James’ ” 
A. No.wsir: [had been there about onee betore. 


(). Was the young lady that vou afterwards married at home that even- 


ing? 
“A. No, sir; I don’t think she was. 

) Ddoon't VOU KNOW 

\. No. sir: [ don’t remember of scemge her 

i/. Were you sparking her” 

\. No, sir. 


A. Yes, <r: Corie, 

Q. Where is your wife? 

A. Dead, 

(). Where did vou live betor 
1. In Yell County, Arkansas. 
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(ol. CRAVENS, Was that thie first time you had ever Leen to old man 


(). When did vou fo the ua Hn”? 
\ lh ISSi t | f , 
Q). When did you come to this neighborhood, there * 
1d) \ went to thas oe Pippi ponog, this last NIav Was a vear avo 


(), Where dud vou live when vou first went there? 


\. DT lived on Blue Creek, about tour miles from Lipseomb’s farm. 


1: J “Re Spee 
CW feokier cricd Voll itve ile*ye 


a | ave there trom Nba bantu in July ana then went do 


bottom. 


(). W her 

{. On Meaevher s, tarm. 

). Who did vou live with down there ? 

A. | was boarding witha manby the name of Stover”? 
Qnthe Meawher’s far. ” 7 

Yes, s1 
\ 


Vhat were you dome cor that day in the forenoon ? 


Ss, Sir 


7 


Q. Working for wages, by the month, or by the day * 
A, was work er by the day 
Q. How much did vou get a day * 
A. I was getting 31.75 a day. 

Q. What time did you quit work that day ? 
i qalt at 12 o clock. 

(). Only worked halfa day 4 

A. Yes. sir. : 

Q. What did vou quit work for? 


, 


N 
A. | was working on the fence there, on eh? wire fenee, nhxing 


if tip). 


A. I quit to go up to Cohn Murphy’s, tour miles north ot Lipscomb’s 


farm. 
Q. What did vou go up there for? 


A. Mr. Stover wanted to youp there to gyetsome potatoes and turnips, 


and Mr. Stover wanted me to go with him. 
(). Did vou vet them ” 
A. Yes, cir. 
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Help bring them home ? 
Yes, sir; I helped part of the way, and he left me and Uunderwood 
at James’, and went on home. 
107 (. He came past there ? 
A. Yes, sir. 

(). And went on home with the wagon . 

A, Yes, sir. 

Q. When did you next see Underwood ? 

A. I saw him the next morning. 

(). W here did you at i him t 

A. At Stover’s. 

(). He came to Stover’s? 

A. Yes, sir: me and him wept to Muskogee together. 

Q. When vou next saw him, you and Underwood went to Muskogee 


, 


; 


together i 

A. Yes, sir; and old man James. 

Q. You went to Muskogee the next day? 

A. Yes, sir. 

(). Underwood went on to Missouri z 

A. Yes, sir. 

Q. Where is he now? 

A. He is in Missouri. 

Q. Did vou ever travel that trail that goes from Martin’s across to the 
Meagher’s farm? 

A. Yes, sir. 

Q. They are only cow paths through there ? 

A. Yes, sir: going different wavs. 

Q. [<n't there a trail leads trom old man James’ across to the Rabbit 
house ° 

A. Yes, sir: but it make- atari AWN in tiisl towards the slough. 

Q. The Rabbit house isn’t verv tar from the slough? Right near the 
slough ” 

A. Yes, sir. 

(). Dy vou know where Jim Bruner lived ” 

A. No, sir: I don’t believe I do 

(). (Showing witness map, and witness designates where he lives, and 
same is shown to jury). Do vou know a man by the name of Bruner, a 
eolored man, that lives there ” 
1. No, sir. . 


(). You suv there are trails thro Tal there ? 
\. Yes, sir. 
LOS () Lod there is il tratl rrict leads Prom Martin's to the Rabbit 


). 
house? 

A. Yes, sir. 

Q. Did vou count the shots that were fired ? 

A. No, sir. 

(). You don't know definite ly how Pata thi re were 

A. No, sir. 

Q. It was a very common thing t 

A. Yes, sir: every day. 

You were sitting at James wi 


“a 


—? 


hear shooting tip) there 


- 


mn vou heard the shooting” 
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sAX. Yes, Sil 
(). You didn’t count them? 
No, sir. 


Q. They fired along close together, the reports of shotguns, apparently ? 


A. Yes, sir; sounded like a large gun. 
(. Sounded like a shotgun”? 
A. Yes. sit 
vasa 
(ol. AYTON. Me. Gutty, what kind of a gun did you say you were 


srr aS 

A. I was earrving a rifle and shot-gun combined, 

e Did Underwood have a gun ? 
. No, sir: he didn’t. 

° You carried your gun home with vou’ 

A. Yes. Sir’. 7 

~ When 99 se guns were fired, were there any remarks made ? 
Yes, si 

2 W hat did you say? 


A. I said, * Mr. James. somebody was running up a deer down at the 


eorner ? 
Col, CRrA\ Ns, At the eorner, | - threat ul the enst side , 


A. Yes, sit 
J. W. JAMES. 


Col. CLAYTON. Mr. James, vour names if J. W. James? 
A. y eS, SID. 
Q. Where do you live? 

\. I live up in the Creek Nation. 


LO (). Do vou live at the same DAs that vou lived at the time 


that Steadman is said to have been kilted ? 
A. No, sir. 
?. Where did Vou live at that time? 
\. | lived (ot) Lipscomb's farm. 


Q). In what direction did vou live from where this body was found, if 


you know ? 

A. It was a little northwest: it was rire ttv near north, and a little west 
of north, 

Q. How far? 

A. About a mile, 

Col. CRAVENS. You lived about a mile from where ? 

A. — where 6 fellow wae found. 

Col, * % @ i> ae Now, Mr. ames, on the day that Stenauman Is said to 
have ee killed, or on the fe he was missing, please state if vou were 
at home ” 

A. I was at home when the shooting went off, 

Q). Who was there? 

A. My tolks, and Mr. Guffv, and Miss Tennessee, and Miss Martin. 

Q. r anes state if we at 

A. Yes, sir: he was, but I forget him. 

eo. F esd state if vou heard shots fired ? 
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A. Yes, sir; I heard shooting; I don’t know how many times, but it 
must have been six or seven or eight: fired for a right smart time. 

(). W hat direction was it t 
A, tt Wis nearly across where this lands Wils found, 
). What time of dav was it? | 
\. It was yust a traction after five o clock : I don't know the minute, 
but T know Cratly had his watch ther , and he took i (tit, ama sand it Wis 
bye Or lock, ana We had spoken buta few words until thie ~hooting took 

pricnee, 
Ll ), The shooting took place a short time after five? 
A. Yes, sir. 

(). How long after that did Gutfv and Underwood stay at vour house? 

A. IT couldn't tell the time; I never paid any attention to it, but it was 
somewhere about a quarter of an hour; mavbe half an hour; I don’t 

a) i“’T. 
(). Did vou remain at home that evening 

\. Yes, sir: I was at home until they started off and then I started 
down to Mr. Martin's: I wanted to talk to him. and I got outside. and the 
old lady spoke Lov Thhe’ HOOT Tee ore off, and “atic havc to vet some slove wood, 
cane | hisucl -tarted down ta Martin's cor) santnne business, cn | “CCT if | 
Went | would be after dark vetting the stove wood, 
(). Tlow tar did Martin live trom vou 
A Lyf) vards, 


It isn ~orlit ol Vel 


,) . , ‘ ‘ : ? o) 
Please state if after that vou <aw this defendant 


tim 
re 
(). Del von hav iv talk with him about his partner berng mossing ? 
\ Yes, si Vis vwolho ter sav that me and CGrluiwell went down there, 
mel he wanted us both toe go on, and he said he had had a ehill the day 
before nd he was takine medicine, and he satd Bruner’s tolks bad all 
rookie ctl, TU he Woes lonesenn thd Wwe walked in with him, and we 
iii Wiis setting there, talking, amd he was talking about tis partner 


cing prone, and he said he was satisfied he was killed: hy said the 
! prevn't Wils thyat bie heal creviie oft with tls Weoprnkiit’. beunt it Wil <atisfied he 
had killed himself, and I said if he was gone with that woman, vou don’t 


have much idea whether he is killed or not. and he savs, “1 know he ts 


killed,” and LT savs, * You don't know any such thing.” = says, “ It he 
has gone off with this woman. he will have a good time, and when he gets 


tired he will Come back. ane ne savs, ~ | know he Is killed. 
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Q. Did he sav anything about where he last seen him ? 

A. He told mie he had vot over Meagher’s fence, to ro through the Held 
to kill a deer, and he told him his horse had got loose, and for him to ftol- 
low up the horse, and he would go through the field to ki/l a deer, or 
trv to kill One, 

(). He told vou on the day that Steadman was missing he had rotten 
over into Meagher’s pasture? 

A. Yes, sir: he told him to vo on with his horse and he would go 
through thie Hela inal Irv to kill il deer, 

Q). Now, then, Mr. James, on the day that the body was found, did vou 
see the detendant 

A. Yes, sir. 

(). Where did you see him, and whe was he with? 

A. Well, there was Johnson and Glidwell and Charley’s uncle; I don’t 
know his name; and two of Charley’s boys was there, 

Q. That was the dav the body was buried ? 

A. Yes, sir; and they come right in from where they had been burving 
the man, and Johnson told him they had just buried a man, and I asked 

him (defendant) where it was that he had seen him go over into 
112 the field, and he went up about 40 or 50 yards, and he says * right 
iu threat COrhneér > ~omew heres about there.” 

Q). What corner? 

A. It is the northeast corner. 

(). He said he got over that corner and went down through the field to 
kill a deer”? 

\. Yes, sir. 

Y. That is a very good country for game? 
A. Yes, sir. 

(‘ross-examination : 

Col. CRAVENS. Who came to vour house with Gutfy ? 

\, Dood [ nderwood, 

(). Jim Underwood always went by the name of Bood ; and they went 
off tovether” 


A. Yes, sir. 
(). And, after thev had gone ’while, vou walked down with the ladies ; 


you thought you would go up there and talk with Martin? 
A. No, sf. 
(). Dict vou not go down with Mrs. Martin” 
A. No, sir. 
(). Had they gone betore vou did ? , 
A. I don’t recollect ; T think they were; [ went with Guffv and Under- 
wood. ; 
(). Had the ladies rone at that time? 
A, I think so; but | eould not be certain about it. 
q. You don't know which lett first, the women or the men? 
A. No,sir; but I think the women did; I am pretty near satistied they 


Q. You went to chat with vour neighbor Martin? 

A. Yea, oir. 

Q). How tar did he live trom vou? 

A. About 150 vards; maybe farther; and maybe not so far. 


=.) 
i) 
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Q). And vou first started out, and thought vou would go to your 
11) = neighbor's and talk a little with him, but vou discovered it was 
too late to go and talk with him, and you were afraid you would 
forget to get vour stovewood. Are vou very forgetful ” 
A. Yes, sir. 
Q. You are a tolerable old man ? 
A. Yes, “Ir. 
Q. You can’t remember which left first. Were thev good locking 
women ” : 
A. They looked well enough. 
QQ. You can’t remember whether they lett betore Guffv and this other 
fellow ? 
A. No, T wasn't paving particular attention to the women. 
Q. You have still got them in vour head ? 
1. Yes, sir; anvhow, I like the looks of good-looking women. 
(2. But vou think the women were gone ” 
A. Yes, sir: I think so. 
Q. How far did you go with Guffy and Underwood ? 
A. Somewhere by Martin’s house ; I don’t reeolleet exactly how many 
steps, somewhere about the house. 
Q. Then vou concluded it was too late, and vou turned around and 
went back home ? 
A. Yes, sir. 
(). Where did vou vo then”? 
A. Went back home and got the wood. 
(2. What time of day was that ” 
.. Mighty near dark. 
(). What time was it when Vou we nt in the browse 
A | couldn't tel] exactly, on aceount of if Wis vetting nearly dark 
though. 
(). Dic you look at the clock E 
A. Our elock wasn't running. 
QQ. You are certain of that, are vou” 
A. Well, if Phat have been running, but there was n 
it. without thr old lady set it by that wateh: | know it bh vdn't been keep- 
ind didn't look a the el wel, 


Oo ceertam about 


inc regular time for some time, 
114 (). You don't know whether the clock was ranning or not? 
\. No, sir. 
Q. What makes vou sav anvthing about the wateh 


. , ° ] $ . 
\. Beeause Gutfy took it out and spoke about it being just 
know what time if was so she 


Ve oe lock. 


or it appears to me the old lady wanted te 
eould set the clock by it. 

(). You anc Ciuths have heen talking il stil the Wit ly =) T)e" 
\. I don’t know whether we hive or not: we mav. 

(). Don't vou know vou have since vou have been her 

A. I don’t know we have talked point blank—I named to Gutly and 
others, tener, alventat the wateh, 

(). If vou thought the clock was set by the 
the old woman called him in so she could set the clock, why do vou sas 
the clock was not running ? 

A. I don’t know whether it was or no 


watch, and vou thought 


wd . 
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(). You stated you did not think it was running. 

A. I don’t saV——— 

‘Q Dic Vou look itt the clock whi fe you Went in th hose» 

A L cleon’t know, 

i). Lil Vou hel “AV awtitle ctcre) the cloe Ik Wits bot rullbhitie revulal 
A. | know at lackot ne il. 

(). Was it running the next day ? 


i 
A. | couldn't tell Vou, 
Q. The next day? 
\ couldn’ t tell vou. 
d. Phe next Sund U\ 
A. I don’t know. 
\ the it ever Tun <Prbee 4 
\. It has run atittle while at a time. 
Ll (). Tlow long at a time”? 
\ | couldn't tell Vou ; | Wasnt managing about it. 
(), Plow long had vou had the old eloek 
A. About six vears, 
(). Tlow lone before that had it been running ? 

A. Itrunia littl: all the time untilatter we vot to moving: it got sorter 
racked up when we commenced moving, When we got into that e munery 
ther riot something Wrote with it 

(1). When did vou get into that country ? 

\. Last April, the first of it, was a vear ago. 

F Where did vou go”? 7 

1. To Webber's Falls. 

(), Wirere did vou come to Webber's I; ill from. 

2 Phe ( ‘hhoctaw Nation, close to the suc Loat Hrheotancain. 
(). Tlow long did vou live ther 

A. Prettv pear nine vears in the nation, 


( 


_; 


re vou a hoctaw 
). Was vour son, James, a Choctaw ? 
A. No: | recom bot, 
Your son, a witness here, he is not an Todian ? 
ldont Know bathe is part Pndian; bat DT don't know for certain, 
Ile didi’t get anv [Indian trom vou”? 
| said T wasn’t a Choetaw. but there is Indian besides Choetaw = I 
mart Cherokee, [T reekon. 
Catawba [ndian ” 

ith) rt ("hy role 
* Ve to wet a }¥ rmit to live lp ther 


cuth 


Ra 
Yi 
Yeo 

(). Di t require Cherokees to have permits 

1. The ‘. if thes have no ri olits. 

Q). You have to have a permit in the Cherokee Nation to live there? 

\. Yes, si 

). You went from the Cherokee Nation to Webber's Falls’ 

\. Yes,si 

Q). Phat was last vapeil a vear ago ? 

A. No; T staid up there from one fall antil next spring before [ went 

to the Creek Nation. 


11s ( 
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You staid at Webber’s Falls about a vear? 
Yes, sir. 
| 


hen vou had been in the Creek Nation how leng” 


— 


M 

\. From the first of last April until I started from there to come down 

here: that is. | came close to Muskowee. four miles of it. 

NM Where did vou live before ou went to the Choetaw Nation ? 

\. The northeast portion Of this State \rkansas, 

(2. What county? 

\ Randolph County. 

Llow near to Pochahontas ? 

\. Nine miles of it. 

Q. How long did vou live th: 

A. Raised there, 

Q. Born there? 

A. No, “Ir: | Wits born in ¥ Nvessce ° Smith ¢ ounty. 

(). How far trom Carthag 

A. | 
(). You claim to be a Cherokee, but vou never lived there until the 

last vear or two”? 

\. Yes. sir. 


(). Alexander told vou his partner vot ovel the fenee into the Meagher's 


| couldn't tell - my father left there when I was three vears old, 


‘ 
flelal preasterre lop ora through tt kill alee) 

A. Yes, sir. 

(). Then when vou “ii \\ \ ik Vande trom the remains were buried, atter 
Alexander said they were buried, le pointed back to the northeast corner, 
and sal he crit In there”? 

A. Les, sir. 

(). De vou know whi re Dav \I rrstan ves - 

% l know close about it, 
lli i/. That strikes thie Meany! ers farm near the northeast corne Se 
dont it? 

A. Well, there is a road woes from ther 


C2. You si! annel | onder ven iT Treat Lirane lived il}? it ohh orth i~Tf 


A Yes, <1: mv son-in-law live Wn tie Rtalbbut house, 
(). Hlow lone did he live there after this man disappeared bs 
A. He went to Missouri. 
Ay. Dict it leave the next morning toe wo to Nlissourt’ 
\. Yes, sir. 
(). Didn't Vol son-in-law leave Treosted That fent at thre Peeadybort hpeotine 
next dav with his wite 
A. | expect thes did: but | could not te i” | Wasnt there next day 
| went to Muskogee. 
Q Where was vour son when vou cam back ? 
\. At mv house. 
Q. How lone were you in Muskogee ? 
\. Two davs. 
? When you went off, vou lett your son at the Rabbit hows: 
\. Yes, sir. 
(). When vou came back, he was at your house? 
‘ . ; 


Yes, sir. 
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(). So he must have left the Rabbit house the next day after the man 
disappe: sap or the second day ? 
A. Yes, s 
(). Dida’t t sian son move over to your house before you went to Mus- 

’ 

A. No, sir 

(Q). Where was your wife when you went to Muskogee ? 

‘A. She was down at the tent, 

(). When did she ro down there” 

A. Sometime in the meht. 

Q). What night? 
118 A. Monday night ; she took down sick, and my son came after 
the old lady, | 

(). Your son was married to his pres nt wite at that time ? 
A. Yes, <1 : hie Wiis married before t hacat il wood while. 
Col. Chayron. Your daughter was confined a couple of days after 


kovee 


Fey *s sir, 

Q. Had a baby” 

. Eon, of 

(). That is what took the mother down there? 

A. Yes, at. 

Q. And that is what brought her up to your house to be contined ? 

A. Yes, sir. 

Q. And they brought her there to be contined, and she was contined on 
the P4th? 

iis Yes, sir: | think that was about the time. 

Q. Do vou know what part of Missouri Underwood went to’ 

A. | know pretty near. 

Q). Where was he voing ? 

A. He was going back where he was raised to get some pay was 
coming to taim. 
(). Where was that 
A. In Arkansas, Fulton County, IT reekon; but he got off at a station, 
| forget the name of the depot; [ have got it on a piece of paper. 

i/. You were not there 
- No. sir: but T saw him when he got his ticket to go to that depot ; 
d epot Is in Missouri, close tw the line. 
) Close to the Arkansas line? 

A. Yes, sir. 

Col. CRAVENs. .Your son’s wife was not confined before you came back 
from Muskovee ” 

A. She had been pretty bad off each night while we were gone, 
119 and the night before | started off, and the night before | wot back. 
( Did she have the baby before vou got back ? 


the 
( 


) 
v 


JAMES BRUNER. 


Col. CLhayTon (to the court). [will introduce this almanac in evidence 
(reading). * On October, 1889, on the 2Ist day, Monday, on that day, in 
the latitude of the Southern States, the sun set at 5.20 minutes and in the 
latitude of the Middle and Western States it set at 5.11 minutes.” 


a | 
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() (to witness), State your name. 

A. Jim Bruner. 

(). W here do vou live? 

A. In the Creek Nation. 

Q. How far do you live from Choska 

A. About one-fourth of a mile. 

Q. From the store”? 

A. Yes, sir. 

(). Dh vou know where Gentry lives 

A. Richt on his prdsn e. 

Q (showing map). Now, what direction do you live from Scott Gentry; 
from the storehous - ado vou know where Scott Grentrs hives ? 
A. He lives riot above nie: | live rieht i} east rom it 
Q. East, or south ? 

A. South trom it, [ reekon. 

@. You live on his place, and near where he lives 
A. Yes, sir. 

d. Do vou know Alexander, the defendant her 

1. Yes, sir. 

’ Dic vou know Steadman ? 

A. Yes, sir. 

Q). Where did you first see thos 


\. One evening: | pieked tteore tnnetal me irly an hous by sun 

1) and | went to Lui pos mbs store | creed secornne shot. and ~| til ul tha 
store until the moon ris: [ came baek, then, home, and | told the 

bos Wils come out eoon hunting ! rieriit °: i went ott 1 the bottom 
until | struck the prune, andin coming back hom | saw a white thing in 
the road. | says,‘ what is that inthe road?” ‘The boy said it is two white 


men cvolng te CAT). | went thre re, abd teoth were lay ine tovether on a 
pallet in the wagon, 
(). Who were thev’ 
A. Alexander and Steadman. 
(). Lied vou ~peak te thie Ith that hig 
A. No, sir: T went home. 
(). ext morning did vou ol i them 
A. Next morning Steadman some to the house to buy corn to feed his 


N 
N 


horses, [ crc] him three or four bushels Of corn, 

QQ. How much did he pay vou for it‘ 

\. 50) cents, 

Q. Did he get any more corn from vou at any time 

A. Yes, sir. 

Q). How much” 

A. He bought tour bushel; he didn’t pay me for the corn; so they 
came to buy beef, and they didn’t have any money, and I told them to go 
to the store. 

Q. Did they come there to camp at vour place * 

A. Yes, sir; they «id. 

Q. How long did they stay there before Mr. Steadman was missing ? 

A. Thev came there Thursday night, and Friday morning Mr, Stead- 
man come and bought corn, and went back to his wagon, and immediately 
come right back and said, “ Mr. Bruner, I want to borrow a gun for my 
partner to hunt with.” 


; 


; 
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} 
voat vour place ty 


(). How long did thes sti 
A. Friday,5 


Saturday, rnd SShpppatais 
(). 


} 
Tire 


Is that all thes were theeors ‘ 
\ Aust thy rag (| 
Ll? | i), Thy . cei tiie Pric'y' 


. 3 


{) l | hihie \] “ 
We '¢ 
reer | | 
t¢ | we (| ‘ 
| 
thi 
Phage) | 
1} 
Vir. S 
2 \\ 
\ 


View Ib vou wot shot 


, 
do With tis puistel 


, 
} 
ili ri¢ 


) 
) | o 7 
\. Stuck it down here. Phe witnes- 


out to the v 
hind, loping. 


BE W her 


‘ 


ll. He was about 


| didn't see anv more 
Wils \lr. ssf ¢ vad 1 


A. He was some 100 yards ahead of him. 


loping. 
Q). Was Mr. Steadman going in a lope 
A. He was riding along slow. 


») 


UNITED 


> | ] 
or Thre stveh. Uli 


inal 
ding, ana | at pped ott Ly hind him: 
half wav to the corner, and went on be- 


STATES. 


fore Steadman was missing * 


, 
ved the gun 
. . 
Li) Loss. air 
' :, 
Pit’ ee 1 TiN ae 
iii nev | rc her’ oat 
tt loaded it down 
hour by sun both 
| ' t } ti t rhicetit 
‘| orrowed 
|} pit i \ i- 
; 
i preaces 
} 
i | ctided il 
So LT went baek to th 
citi | | thre hat lh | 
! 
| Lie UP 1] bpeaeedias\ 


| \' i r\ | hw = ot te Ta) 
} 

ce and eommenced load- 
bay fi) ‘ ae 4 | t @ot) 

} 
retin 7 ~ }dis i) Meee }é 

e 
e ot this Said, 

} 
i\ ml if i (Lf Wii; 


mia handed 
took one of 
ithem both together. He 

ane te handed it back. 


“a = \ II rivht. 


cates in) wristband oft prints. 


| think | 


went 


him that dav until night. 


and he followed (li behind, 
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). Lnd that Wiis thy last you siVW of them that dav 4 
\. Yes, sir. 
‘| bisat Wils NI. pe dea 
1. wen, oe, 


} 1 .} 
AJ. WI it re d cere \ i time ' ethev vorne the road that 
»} } ; . . . 
f (jj (| te Lipses ip = sfeopee cor Thy 1)! ~ite direct on” 
> , : . a . 
\ couldn t ic Veortl “aT rm thes [| to Tite Piraptpel COUNT see 
I VY more, 
' ' ; 
‘J, Wohyeat were \ 7 he tliat «lay 


gear 
\. Picking eotton 
: 


‘). \ ’ mp ati \ 
\. Ne. sir, 
W hie chick \ Xl s | 


\ \ | "il. 
‘) ae - jot 4 i i 

» 

\ Yes. si 
(). Where did 

. ° 

\ Viim Ith ¢ 
J. Vo i h iT | - 

. a oe 
() an 1 | 

\ \\ 7 } | hy t I iti Ly TT Motil 

! ly Ls) ‘ ming 


a \\ | ry Tie ‘ - | i ' \ iti i] pi) 
“ST; ' } ? 

1. NO, mer, 

{) ae lial i . s ' 


\. Tasked him next morn ne 

Q. You did not ask him anything t it that night 

1. No, sir. 

». And he did not tell vou 

A. No, “ir: NeNT tmherniblyg suid ot \Ir. Stoneman iim t corte in vet.” 
He said, * Oe ag said, «I rilcss he got lost on the rico ind the horse 


ret away. ae said, Si brought the horse mn last mieht. | says,” That 


{ 


| 


seems mighty strange, If vou brings the horses.” I savs, “* You better 
hunt that white man up. He says, “* Lam going to hunt him up.” Tues- 
dav morning he struck out pretty soon. 

Q). He told you he brought his horse home on Tuesday morning ? 


Be ROR RE Ah aR ace RRR 


eicienieeneati a aati, oe ed 
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124 A. Yes, sir. ° 
(). Did he tell vou anythin rabout where lie brouclit the horse 
from. or where he lett Mir. Steadman 
1. No. sir: untii I , 
QJ. Did he tell i here th Cit Stenermal | «lon't i! viiethner you 


: 


ee nse on [ said. “ What side vou come in he 


, 
| r) 
\ } y 
‘) ™ | ii? 4 
' } 
() ' 
\ 
\ 
‘) j \ 7 
“ 
{ } 1] i¢ 


\. Wednesday morning And he struek out and hunt till about 
iz Pierre chloe) Ile eome ino and br merhnt mn halt a beet with him 
1 | ! apy inh the Poot, | come out the cotton pate. 
(). T don’t care about that. He brought the beef in there and eooked 
yrnye 


\. Yes.sn 
Q) Did vou have any more talk with him about Steadman ? 

\. Not anv more at that time. So he told me he wanted me to put him 
on the Verdigris on Monday, and 1 followed him on the Verdigris to a 
man by the name of Colbert. Lsavs, * [ don’t know whether I have time 
to go with you or not; Lam gathering corn.” He kept on foreing me to 
cra), Ile ke pr! pruretinige me off, “oO erat the Corn gathered Monday even- 
ing. Monday he got at me again. I told iim I guess I could follow him. 
So Wednesday morning we struck out to the Verdigris. About 40 or 30 
steps trom the road—— 

Col. Cuayros. It was Thursday morning, [ reckon, he asked you to 
co with him over to the Verdigris ? 


A. 


). 
\. 


at ; 
on thre 
him. 


L27 


Wil 


It was Tuesday. 
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We rode <ide and side. 


Wh if road Were Vou off w lie rn Vou saw the buzzards” 


( Dr) thie 


north sick 


; 


\\ 


' a 


Dh vou know where the bod, 


I] from the Rabbit Tlouse w 
lL don't know how tar. | 
Phe bury rel \\ 
litt mn tis WW. 
| we bv t mn 
biel fy int \\ 
i 
\ (Liat [ Vlex 
A. ras 
y do , 
- 1 jn 
\j 
. 
\\ - 
{ 
\ \\V | | | 
| ge | 
| 
Ye 
Wh 
ner «© 1) hit \ ert a) / 
lhe dav the n Ti 
vris it Wasnt ramming 
Did von see the not 
No ner < | Wil- lown . i Libel 
Lle told wou be crint this trom Pea 
Yes, si he told me | self 


That he had heard trom his partne 
Yes. sir: and | laughed 
\- though he was alive 
Yes 


When vou laughed and savs, 


i] rnd “Avs, 


=IT, 


+s 
oe 


He said, “ Right down below here. 
river,” 
| thought myself that wasn’t right. 


ot Meal: rs field, 


on. 
When I got in he said.“ [ heard from mv partner.” 


und Liter ids? 
trerwards ” 
Hy uy i sail nad 
7 |  Miewte 
Verd i i thie 
vt mad e. 
L ssi ‘ 
Posty ‘WI vou 
t VL i tie 
eri ' lye 
| ! “nt 
| ™ \4 
| it Ts od 
lw 7 
ae i “hd 
| v: I will tell 


Is vou 


whit did he “ay to that ? 
| Says, ~ W here 


down in the settlement. down 


And so T said over to myself; I didn’t say anything to 


Next morning he went out to 


meet Perrvman to where the man was found. 


He didn’t say any- 


thing to me about it, and he 
, 


and told the balance 


me, 


man was found and buried him. 


16154——6 


talked with them: he passed on by 
them. So they all went where the 


{Tt} 
\ 
{ } 
2 
| 
: 
| 
: 2 ’ 
5 
\ j 
( ) 
j 
|?» { 
_ mw 
() \\ 
" 
\ \| ! 
) 
‘ \ 
' 
ii | 
t } \ 
\ ) 
~ | ' 
ner, ain 
Thi twits I 


AWAY To) 


(). Where di 


Col. 


{) blow lone 
\. Nine vea 


VW ire \I 


ly 
& Miller ¢ aunty. 


RAVENS, 


} 


uy 


{ 


tyie 


( ross-ex‘arnipation. 


Prom iy) 


\rkansas. 


You were raised 


A 
, 
| 
\ 
‘ 

|) \ x 
i + 
7 : \ 


in Miller Counts 


, 
- bp 
; 
i 
ad 
7 
in _ =: 
ri 
" ) 
] i\\ i> 


Pi cin dg 
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\. T was raised and born in the Creek Nation : 


i a)! old were Vou then ry 


one Tarim to the next, 


YQ When did vou red DICH » the ¢ 


\ Nin Vi is fo tli. ‘ <a 


i). i] i \ Pest \ 4 

1 Aint vet th 
45 tT} | ‘ry i iti | & 

(). Wi, hich i, 


(J, Dil vou have a wile Win 
A. No, sir: TE went up by 
Q. Who was the first wif 
Nation”? 
\. L cdickan’t ii ali 
Q. When vou went to the Creek N 
\. \ Weolhnanh : hey Phctdaie - lL, 
Q. Where is she? 
1. | don’t know 


Q). Whe is the next one vou had 


\ 
No, 
J. Ilave vou anv anvwher 
\. I had on ‘she quit me tor another 
piace mvself, 
(). Were vou married in Miller Coun 
A. Never was married like they ea 


~ 


; 
’ 


to take it as thev ulve it to us: didn’t 
he r’. and ire) with her, 


} 
), 
} ? 
1. | had some three or tour in thi< St 


;\ before Vel] went thy re ; 


+’ 
, 


THE UNITED STATES. Ss: 


[ sold out before the 


, 2 , ’ » 
<= Red River, and then back from 


’ 
’ 
Old Wer? t}) it} the ( reek 
+ 
bitte \"* ~ ! i) 
ei] 
, how li © hmstmas., 
Liter | if 


ek Nation, and then vou went 


Pelhiow. so | Went on the (sentry 


, 


t. Blanket fashion, and we had 


larry ; man wanted a wife, take 


(‘ol. : AY TON, Like vou did IT) slay tenn 
A. Yes, sir. 
130 Col. CRAVENS. Did vou have one in Arkansas before vou went 


up there in the nation ? 


A. I did have one, she died; I got another, and she run off and left 


we, 
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Q. When you went up from Arkansas Creek Nation the first time 


‘ 
\ 
: 2 oe 
\ 
— 
(J \ 
i. 4% 
ic = 
fhogs f ' 
eos 
31 2. h iv cid thes ) | - omen 
\. Thursday eve l guess about dark ; [ wasn’t there when 


they came 
() Lod when did Sten man disappe 
\. Monday. 
,. The next Monday 
A. Yes, sit 
QQ. They came Thurscay night, then they staid Friday night, Saturday 
night, and Sunday night : 
\. Yes, sir. 
(). They stard there tour nights ? 


A. Ye =, sIr, 


a 


WILLIAM H. ALEXANDER VS. THE UNITED STATES. Ss.) 
Q. Thev went off on Monday, and Mr. Steadman did not come back? 
A. Yes, sir. 
(). Where did they sleep while vou were there”? 
\ 


Out at the wagon together. 

(). Wer ‘\ friends t 

ee : ther were friendly to m 

(). vi th Vv appear to be friends to one another 

i a 

() They ne ared to be attached 1 mw ahothe! 

A. Yes 

Q. Twill ask you if Mr. Alexander did not appear to be distressed 
when peri Mr. Steadman was g 


\. Hewas hunting him. 


Q). Did he appear to be sorry? 
\. He said: “Sorry about bits pear iy oreo) 
() He wanted you to geo and help t » hunt him? 
A. He didn’t ask me to go ahead and hunt him 
Q). Didn't he ask vou to go one day when vou couldn't go? 
That is when we vrooon the Verd Mal 
(). Betore that didn’t he ask vou to go and vou couldn't go: that was 


Monday y 
\. T didn't vo that day * He. SIP, 
(). But atterwards he did vet vou to vo with him one dav” 
A. Yes, sir. 
Lod you went up on the Verdigris 


) 
. > . 
\. Yes, sir. 


(2. And vou rode around all dav pretty mueh 
\. Yes, sir. 
By (). And eame back fave thi 
\. Yes, sir. 
( Vn he was Inquiring about 


Y 
rie describe the mith Whietlh the =a W a 
Yes , <r he li a ‘ribbed | iim WV ith i Pry tat and dev 
d. Did Mr. ‘Steadman tel] vou they were partners in the gun’ 
A. Yes, sir 
And prartrne rs in the horses”? 

4 lle didn't SiN anything about tT! Phar ses, When hr eame in the 
house that morning—— 

(). When was that? 


\. | believe Sunday morning, if T ain't mistaken. 

(). Whe was that? 

A. Mr. Steadman; savs he, “The gun belongs to me and partner, be- 
tween us.” He said he give a two-vear old colt tor it. T said then that 


lett me outa vuln, And noabods didnt at ik. ind \Ir. \ I vander didn't 
sav no answer, so that topped the gun tracd 
Q Llow were the horses brand d 

A. TL don't know, sir. 

Y ou did not see the brand< on them 
Yes, sir: [didn’t notice what it was 
Who pultir’ the first corn” 


? 


S6 WILLIAM H. ALEXANDER VS. THE UNITED STATES. 


A, Friday morning \[r. Steadman come from behind the house at the ro 
back door. and Caroline SuVs, “Here is a’ white man.” | I opened the 
door nnd Vent on throueh anna | looked and “iV \ I vander at the well, 
[ sav-, “* Where is the white man?” Caroline savs, “* Yonder at the well.” 
[ says, You don’t eall him a white man, does ve?” She says, “ T call 
ridin vite man.” S1Vs, — You Hitist be Die that s | valler higger, - 
My Steadman com Tu ly rohit the first corn: was about three bush ¢ if 
faim tomistaken. The next corn then was bought: a mancome wid some 
beef one ad ind Mir. Steadman tind itist rone tea Lipscomb’. store, <aid, 
ot py to tha tore and tell Mr. Steadman to loan me 81.25." 
By: Th “he we»ns irae brought it. [ sive, Who se rit it eb She “VS, ~ om 
‘Ti it white Pract Who rant thie f ro.” \ I xen r carried it : 
Q. When did he get that? 
1. Along in the evening 
{) Woiat clas 
L. | couldia’'t tell you? 
(Q). How many bushels did they get the first evening ? 
A. A. T think three bushels. 
() \Ir. Steadman 
1. es, sir. 
(9. Mr. Alexander earried the next 
\. Yes. sir, 
i/. Hlow many times did thes ret corn? 
‘. \fter it cenit the a ee ) UFO's ip and Pets rred Cperiyy Digit i=, and if 
Al sander conve irae ircyt if | dielut =i him, and \Ir. Stendinan T clicdu't “tt 
linn, and when Peome the corn was all ohne To the Wiawok, — 


FP Wh, ) pic Vol to} thot 
.. NI r. me) Ti 


() 

\ mn 

\. Satu Siimela nd 

Q. Whe | xt eloht shels ? 

\ | trip | L thin! Sina venting 

Q). You think 1 Sunday evening, since von studied 
wbout at” 

. 


OS. SI 
) When was that taken off? 
\. It wasn't taken off, 
’ W hi re clic Voorl Trecustpr's if up. 
2, Behind thie house, 
Q). When was it taken away from there 
A. The ereht bushels of corn was put in there either Sunday evening or 
Monday morning, soon, 3 
Q). They only took three bushels Sunday evening ’ 
A. Mr. Steadman. told as I want to teed off the colts this 


13.4 evening and wet me Tie lot of corn.” pou 


~J 
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(). Thev got three bushels Sunday evening ? 
\. Yes, sir. | 
7. When did thes cet the eight bushels ? 
# It thitist Have been Monday eveliny : | piled if up there, 
(). That was atter Mr. Steadman was rone., ° 
\. Yes, sir: he was gone, I cuess. 
: (). Now, then, the eight bushels was carried away ater Mr. Steadman 
Was aWas 
\. Yes, sin 
(J. Who paid voun hor that”? 
> 8 He praricl rhe’ Gt dollar and aqiarter on 
(). When was that” . 
\. T couldn't tell vou. 
(). You did not borrow it on Monday, did vou ? 
\. No: of course not, | 
‘). You dict rheot borrow ton Sundav: he was not at thr store on Sun- 
day ” 
1. No, sir. 
(). Then vou got the 81.25 betore they got the three bushels; how much 
did the three bushels com 
\. T eonldn’t tell vou. 
(). How mueh . bushel ? 
\. of) cents, 
Q. How much did he pay vou for the first corn he got 
\ ae pean that i mem 7 
—_ < c 2. How much did he pave Vou Tor thi irst lot of corn 
\ | have to count it ity first 
cg. Don't vou recollect ? 
\. It it was two bits I could ea- tat it: that would be 75 cents, but 
vi <ee It is DO eens 
Q, How mu 
\ LT chicdny’t rey] ry 3h 
() Dil vou cet mor ‘| =~ than a deotiar 
\ \ ty a ed f 
i 2 | ext a . ved $1.25 trom him up at the 
=Tey 
1. Fee, 
13 (). A\ftertl he ¢ | Son Sunday es 1 
eo 
QO. That ts it, is it 
Pa atl \. Yes, s1 
‘). Lie bie bay Votll anV Monev When it rant thie thre bushels on Sune 
lav evening? | 
A. No, sit 
(). That went on the 81.25 vou borrowed from him ? 
\. Yes, sir. 
Q). Then on Monday evening they got eight bushels ? 
A. Yes, sir. 
‘). Who paric vou for that ” 
\. When they arrested Mr. Alexander he gave me 50 cents. IT charged 
_ him 50 cents and he tound that corn was 25 cents at Lipseomb’s store, 


SO ARNT A Rc NN ees 


ieee te ae 
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and he said he eouldn t jaa it, rnd | let him Worry along until he Was ar- 


, ; , — 
rested, anc | tole the miarshai te owed lilt? something for corn, and fo 


taking care of lis horses 


) 
4 | 
A f Dr) TT Cents: THA 5 2 [ reot «oll 7 his hand, ina tiie balianes | ss 


- 
wee 
a 
j 
_ 
~ 


ww 
j ~ J : j 
— 
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\. Yes, sir. 

(). 1 dic vou ana he have anv talk after he came back, after he Wils iaif- 
rested ” 

\. He said: “* Bruner. you dont know nothing wrond about me.” | 
sald ** Now He said: “ You don’t want to give me awav.” I said 
* There ts nothing fo give you away fe ” 


hat was when it Wits pore se’rit., Wills 


Leck aT mis and his cunard were thet With fin ‘*t)} 
es, sir: but thev were on the 2) 4) Le Le miele oft the w icraen 


(). Vou have not ft (| < vet abont faking tive satche! VA 


. © 
i! iti thy Wii aot) Ti ll~ i ’ 

A. The tirst even be te started across the river, I think it was 
. i " ; ~ 4 | i ] - ' . ] 
raining, arizziine : ramming ai (TiN i Was wet, and -s by the fire and 
dire [ saw it Was vetting pret iT As | cremes clit, lsaw two men 

| ' “vy 
Come Walking like they were gvothg ty i said to mivesell Y onder 
goes that man, looking tor Stead woes back In the hots and set 
by the fire He went up to the crib, like up to Lipseomb’s store. 
thought they were wom | wa- roiling back out the door, and | saw thes 
’ ’ ' : ’ 
IWe men vo along side «fl the Wiivroll dd stood by thr wagon, and raised 
’ " ‘bar . } ; , +} Pe, * @# " . ‘ : i sy ‘ : : ‘ | 
thie Wiaitrerlh sibet on the tar side «of fe Wagon, ane took outa white sack, 


and JT thoneht it was Alexander. so thev went off with it. towards. thi 
rive \fter Al Candies cuanie, never <nid nothing to him about anvthing 
Peelniy tteout firs Wiitrertl Next Prpee Paid Hever told him about if Ther 


} 
. i ; j i ‘ ‘ . 7 
aL <tarted ror the saek. and he could! ind i. ana Vi Kandel remarked 


when he went to Muskogee, he told “ Wateh the wagon tor mi I said 
} 
T » « iPer ite | ' i nothiny | . I ' \ 8 om a1 
\/. [hye re vere \\ Preeet) Cl I ‘reed aria HK Tlis SOCK off 
\. Yes. sn | theughe it = Alexandet 
(2. Yoon ‘] ' 1} ’ *} at ; ‘ ~ \ if yhoen Voit] = Tie ‘ 7) Tre’? ” 
Valiking tpt he Wao 
.. on & 
‘) \\ | ’ lé ] = ? it ‘ im SOTMeTOK hytpnity flisat pe 
es ? | 
’ 
i | - ; ’ , * F 
co i srt - i - vas alter thev stopped a 
\ A 
y 
‘J 1) } i an. i*- \ ‘ ~f 24) 5, | i! thy Vitter ‘ 
3 \ 
i \\ ‘ \ \4 A i) vag i} i ‘ i 4 AN \~ 


() i] i - + i cy 4 ’ 
“ “fej PEscipep . 
\. bes su ‘ Hits 
i Viel ul bertit | Wis j cy] | iin 
\ I th Ma t Vas ti} i 
Q. Thev had gune 


() ir 
oe 
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m4 | ‘ ' 3 wie 
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() } ' ' 
a. 3 
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i . + e*¢ 
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\. | never « kead him Hher egtheest pony. 
{) W hier chick die te ll von Stendinan \“\ 


\ | reVed asked him Ho Guestions, 
{) i ‘ i* | ) 
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A. NO. sit 
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(). Didn't he talk to vou anv about the case ? 
A. Hle talixe fe) the A jittle about it. ned ixed me what | thought about 


it, and [ said I thought they was friend! 


(). sce Vou as been here cielan’t vou tell (riadwel| haven't vou 
told Mr. Gladwell, or Mrs. Gladwell, that old lacly that thev were just as 
friends is Vou ever saw two men, ind that vou didn’t beliew fils man 
had killed ; 

ee 

wa. I 

A. mo, 8 P 

(). Didn't 1 Mr. Gladwell, since vou have been here attending 
T . | talked moana tried to wet ‘ron to tell 

.. = eT hia yen here | neves SPOKE a word to Mrs. Crladwell, 


ee 
f 
ee 
te 
- 
- 
‘ 


l have been in kort Smith ? 
i i ne il) i! a ie titi tulking about Mr. Gladwell : 


—. 


fe OO Me 
; 


Z 


a 
- 
— 


uw” 
~ 
_— 
- 
— 
- 


_ 


We head Vol subpoenaed as au Withess here 


(dat) nN »\4h Wiiitd SUDEP ere rbd (| Tile 


a 
~ 


— 


we were golly to have vou subpeenaed 


; P ' 
| \ rid r¢’| ine] Tey ¢ Tlit 


_ 


OO Fat OO he FC bh be  ™ 
— ee 
] 
i 
i 


—_ 


mswer my lestion. Did vou retuse to come her for us . 


me 


a ot 
. ’ 
, 


Yes, 
i , ‘) \ V. Wwheh Votl cane he tte | will ask Vol if Vol didn't tri) 
to Mr. Reed's officer and have : 
ence of M (ris llhand Mer. Terry ? 
-. [ had a tew words with him. 


conversation with him, in the pres- 


A. TD never ive him what | give you; IT onls spoke a Tew words to 


(2. You were up in Mr, Reed's ofhice when Mr. Galadwelland Mr. Terry 


(). Twill ask vou if von didn’t state there in that conversation that vou 
hi id Steadman and Alexander both’ state tp) there that they were part- 


\. | con't think I dil: | niilit have made a statement in this Way, 
hen both of the men was living there together they spoke about 

getting corn ti partnership, 

(>), Tam falking about the horses, 

L. Can't sas mvthing about the horses, 

QJ. Didnt vou state that you heerd them say, over and over again, sev- 

eral times talk it yount them both owning thre horses, and didn't you tel] the 

same thing to Mr. Barnes and myself, about their being partners in the 


hors - 


ee 


a 4 se ea 
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\. | don't think IT did. 
(J (nd didn’t vou tel] them | I Tr\ rsatiot that L lex ner some 
*} ha 


— pulal Tor thie « 


4 1 ' ; , ’ ’ 
\ silat mi dtr) i. 1) | ; ‘ ’ } ' aM 


t } 
“ 
\| ‘ 
f \ 
' 
| | 
' ; 
“ 
’ 
ee \ ‘ ' 
‘ } : ’ 
\ \ . i ate t 
() |) <I) thin 
. os 
' ./. W hen Vii> ; 
\ (*enldial ca \ ; 
| + Gar j ’ ’ 
| ’ sirtie (j lerent | (| m }) pki ain road with Nii 
Liexander, after tl . 1" 
\ aT Tiest Tite vii- Siodayv, iii: MM Went i}? porist Site and ir sand 
} ’ P 5 ‘ P ' 
maid wope arowuna the south sie \] trners i lad. md had w ritedl for 


lil partner about two oor thre heurs, and then we went past where the 


body was tound. and | saw them buzzards. and | never noticed them and | 
went on home. 

(). Now, did vou tell over here that the first time vou went ont there 
vou went ovel thy lay mind in the dav time, and then didn vou tell them 
that the firet tim: vou went along there vou passed with Alexander, before 
Steadman Wiis found, and vou went out to hunt thre boty, and vou went 
right along where the bendy Wil- found, and there was no bendy there, and 
that vou saw no buzzards there, and that the second time you passed along 


there vou saw neo buzzards—— 
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(). Let me finish. Tow was it‘ 
A. 


rond saw these buzzards “oan, and made the remark about the buzzards, 


A. No =r. 
lL, 


, : y . : , 
esday morning we started ip ol Tie Verdivris, cLlied con) thre “ithe 


! 
‘ 


(). It was Tuesday mornine when vou went out. and von made a re- 
mark about the buzzards. What did he sa 

\. He said 

(). Tuesd Cin x irk about the buz- 


1) | 
(2. ‘ i t 
‘oe \ 
). \1 | ber Ware DO (| U aren f le oct woman, dar- 
kev \ \) uo boarding now at the same plaee vou were board- 
ne : 


1. Noosir: when Douelass le moved ehit vy trom there, and I 
) 

i = 

L. fam stavi than clad eolored ladv: | dont know his name. 


J. Don't vou sleep at the same house Caroline does? 

A. No, sir. 

’ What is her nam 

A. Susan. 

). You know her name 

A. | never asked him his name. 

Did wou vet dinner with her to-day 4 
A. Yes, sir. 

147 Q. | will ask you if you haven't been trving to influence Caro- 

line and get her to tell the same story vou do? 

A. No, sir. — 


ee cone ee 


y 
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(aia 


& 
: quit teasing her she would eall a pomeenan and have vou arrested ” 
.. 2, OFF 


{). [is 


QM. Didn't vou go on with her so until Susan told vou if you didn't 


a 
+ 
— 


ln t Vaootl mae { eroolnyy ervil LF ro } i= Vert] were Bitte (ott 


' , " 
aed trvibl fo make fer tell the satne storv Vol aie 


(J, Stisan 7 
1. I don’t know | 
‘J Vr ‘ . |) 
| \. | aid iast 
| { } |) ; \ , le 
i 4 
\. No: Id 


() It is 1 
1; tens 
() |) 
ies £ 


< 
’ 
5 
. 2 : 
ee ; 
t ) ioiit | 4 \ 
< , 
| ? ' ™ 
ae Lwi : to Du ent 
: 

, 1: = , 
| m ba km his that | doubling up his fist | 
aT. ‘ be , my . ‘ | 7 ; | Osi an | lead meet) tiie rire hftteen years 

‘ . | +7 
vinen a tel y void mr Wii L ritieh would ret If TOOK OT, ali 


( (J. Tack ta tell ve phow mueh ti Th 
A. Xo =j?" * by maid \ my rele ! | | mi pride 2 ae at = it. | Wiis talking 


about what he had on his leg, and he said) bis partnet had some. and | 


* . . : 1} , : , %4 } . . 
told them if one of them got killed they couldn’t get all the money, and 
they would have to kill them both to get all their money; I just made 


; that remark : | didn't think of invthing happy ning te him. 


Redirect : 
Col. CLayTown. You sav it is not true that vou have been abusing Caro- 


; 


line ® 


A. No, sir: 


of course | don't want to state here what we was doing ; 
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Wits proddin’ her and playin’ with her; of course I dlon’t want to state 
court what | was domne, but if they =s 1) »yme twill 


y 
‘) 
‘ 
{ 1) 
' } 
j 
; 
’ 
; 
’ 
i] ' j | i} | 
j ’ 
) rent] (| TT} | lel (> Tt) 
| ud that Steadman went 
A 
? 
|? 
} 
f { ) t 1} prcenpriee Wwe 72 lthd Veotl 
} ' ' = ‘| ! ned ot] Voorbbctil \\ biitl big Hits 
} 
\. Merely 
f } \\ byeal ti } } lyf 
.. Tuesday night 
: 7 Le ee } ate ion 
\ Wall 7 tniedo t tell won if ow my the micht, 
() \\ rr ‘UL eres tbacony 
\ | conplln't t' 1 | Tt Wwe it) thy in lit, 
() Dil von see any on 
\ (>i q*ord dine | yf «stl 1 thre bie) Whe i | aL raf nem ire bad ti 
\"*) 1) 


dy. Dred ther ippem to be several, four or tive 
\ it looked bide, sa dtbde thyyen <)} reOvlil’. 


‘ + . ’ ’ 
\. The next morning Twas going in the field‘and I saw three men 


right at the erib. and one of them eome around a nd peeped in at the Crib. 
’ ! oa } . 
() Phat was the erib they had been sleep br inh 
i ‘ 


\ \ cs. Sif 
yO) ( What time in the morning? 
A. About six or seven o'clock, 
). Karly inthe morning 
.. Sen, 


(). \\ he » Were the \ that ennmy up silpe 


ee oe | 
: 
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¥ | eouldn't tel] Vou ; whe a thy \ stopped up there | went on to the 


eaottan pateh, 


\.. air cre r} herr horses i , j | 
\. T dont know whether tl iding: Is pee] he 
a 
‘| 
Q. 11 ud guns 
\ j t 
() |) 


J |} ' VI) }? 
= (x 
{ } |) \ | 
\ \ 
{) |) ‘ 
\ 
() i) 
_ — 
ae 
( ) i 
, \ 
i, \ 
\| ~ 
ae 
(J) \ | ’ 
oe 
> ; “, 
. 
“ ; | \y ‘ 
~ leyyeay : , 
\ dont WKOW 
). Wasn't ther omethineg ‘ 
1. T never heerd nothin 1 
(). Dick's NVI) ae Thse tell 1 ; + oot . ' : , ) e wasted 
vou to come down here and ely | \ i mylers< ] L- ‘ 
. ol. ‘ LAYTON C Dive rybevrppe nyt J | I é*} that pti | a Pon ‘ i< 
here. 
(‘ol, CRAVENS I will ash \ Mm €y ' spcludin ¢ tell VI (jladwell wh a 
vou were cominy dawn bys rs threat 1] 1K nto wan toa enim den ¥ a 


and help break Alexander's neck 

Witness makes inaudible answer 

Col. ¢ LAYTON. Go on and answer thy nest) nm: we withdraw the ob- 
ection. 
~ Col. CRavens. What did you sav. Jit 
A. Who said that” 
PB W hat did you say just now 
A. I don’t understand you 


16154——7 
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Jono~xn C. West. 


{ ol, (CLAYTON Pleas State your name ? 
1. John C. West. 
(). You are a di puty marshal ? 
\. Les, sir, 
Please state if you arrested the defendant ? 
‘ 


\. Well, the most of 1 here was 8240.00 in creen- 


( CRAVENS. | L 
' 
\. In his p et. | he had five 20- 
; 
} ' 

| ' ' i ; i 

( (LAY TO | | } } | 

\ \ es Tt - pe tr) ; 

(). pees RED ‘| /i« re Le ij » ps pe AGL iy rt} fil pocketbook, 
ana 100) clollars “ie io is, Phat Vis sonpecitin in No- 
Veririeel P 

4 \ 

jim = 


{ 
had” 

A. | asked him how mueh mon Steadman had. 

(). What did he sav? 

A. He sald about S400.00. 

Q. Did he sav what kind of money 

A. He said most of it was in greenback’. And there was one gold piece, 
and the balance, about fifteen dollars, in silver, and the rest in greenbacks. 


Tn 


Did vou have any talk with him about how much money Steadman 


*? 
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Mr. Thomas. 
(). ae said nothing else to you about this matter, 


A. No, sir. 
y 


(). Who searched the defendant” 
\ 


() 

.. wy 
‘> wa 

_ 
{ ) (, 

y 

1. Upto 
() ) 

. 

| . 


‘< 
4 4 
- i 
\ | " ? 
(J. be i i | 
1 Ti ‘?) | i 
out thes 


bi Bes ) 
). 

A. Na. sir. 

(). lt wasn't a book 

Ae No, =IT 

Col. CLaAyTon. It bad mor money in it than yours, 
Col. CRAVENS. [ft it didn't, it didn’t have any. 


*; 


Col. CLaytron. [ft vou will go to vour law books and make a lawver of 


yourself your pocketbook will be full. 
156 Col. Cravens. Twill ask vou if he didn't have a 
In it? 
A. Yes, sir. 
Q. After he overtook you, going from Muskogee out to Choska, you 
went right on ; vou didn’t turn around and go back to Muskogee ” 
A. Yes, sir; we went right on to their camp. 
Q. Where they had been camped ? 
| Yes, sir: we went to Lipscomb’s store; went there that night, and 
then went down to the camp the next dav. 


ee = a ee f~ 


~~ ~t--- . 


te ——- sa Ee f~ 


a 
t--- * 


—eoeoOoOoor 
a 


_— 
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Col. CLayton. Was it before or after vou found this money on him 
that he told you how much Steadman had ” 

A. It was afterwards. 

Q). Did vou talk to him any about it there at Bruner’s? 

A. NO. sir. 

Q. I will ask you if when he came up to vou, if he didn’t tell you he 
was a partner of the man that was killed ? 

A. Yes, sir. 

Col. Cravens. Let him state it 

C‘ol. CLAYTON. | will ask you, then, what did he say t 

A. That was when he overtaken us. [ean tell you what he said: Well, 
he came up to us, up behind us, and L didn’t know his name, and there 
Was a man there with us by the name of Gus Orcutt, who had come after 
some one to see about this killing. and we was riding along—it must have been 
four or live o clock in the t veniny — mn he Come riding il} by the side ot 


» >? ani he spoke to him, 


us, and Orcutt savs, “ How are you, Alexander * 
and Oreutt gave me to understand he was the man aceused of killing Stead- 
man, and Heck turned around then and rode on his right, and he said, or I dis- 
remember who said it, but anvhow he said he wanted the ofheers to go up 

and see about his partner ty ly killed, and | Says, “ Do vou say 
157 Steadman was a partner of vours?” and he said, “ Yes, sir; he 1s 

a partner of mine,” and about that time Heck rode around and 
pulled his pistol down on him, and he says,“ Are you a partner of his? “ 
and he savs, “ No, sir.” L.savs, * Didn't vou tell me vou was a partner of 
Steadman?” He savs, “ No, sir; [ didn't say that.” 

Col. Cravens. At first he said he was a partner of Steadman, and 
then after vou pulled vour pistol on him and said; “Are you a partner 
of Steadman?” he said “No.” Tle was looking at the pistol when he 
sald that’ 
1. Kes, sir. 

). In vour hand ? 
\. Yes, sir. 


| don’t blame him. | would not have been hts partner, either. 


; 


() 
<. 


You mav stand aside. 
Newton M. STEPHENS. 


Col. Crayton. Your name is Newton M, Stephens ? 
A. Yes, sir. 

). Wiat is vour business? 

A. Praetice medicine. 


. 


(). De vou know this defendant 

A. Yes, sir. 

(). Did vou know Steadman in his [ifetime 
A. No. sir: I didn’t know St Kinean. 

(), De vou know where Seott Gentry lives ” 


'- 

A. des, sir. 

2. How tar did vou live trom him 

A. About a quarter of a mile. 

You say vou didn't know Steadman ? 


) 
* : 
A. No, sir. 
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Q. Had you ever seen him ? 
\ No, sir. 
’ When did you first see the defendant ? 
\. I think T saw him the day after they buried the body. 
(). You never saw him until after the body was found. Where 
158 dic vou see him on that day : 
A. i the store at (‘hoska. 
(). How do you spell that ? 
1. C-h-0-s-k-a. 
B You saw him the day titer th bowls Wiis buried * 
A. Yes, sir. 
Q. Did you have any talk with him abont this matter * 
\. Yes. sir: we talked two or three times about it: different times. 


: ; . . 
Q.-3 will ret vou to stute wii it Lid tO Voth more particularls alvourt 


; 


; 


the money, if there was anything said about the money, but state all that 
was said ? 

A. The first time IT talked with him, Mr. Lipscomb introduced him to 
me, and he just says: “Tere is a man that wants to see vou; wishes to 
make a statement.” | can’t remember all that was said. [ had a short 
talk with him. 

(). What was said then”? 

.. lle ssid he wanted te) make L-fatement to me: a statement to send 
to the paper at Muskogee for publication. 

Q. Did vou write out a statement ? 

A. Not that day; we talked on a good while, and he told me where he 
had the horses, 

Q). | want vou to tell all he said about that ? 

A. Well, he just told me about them having a certain number of horses, 
and that he had sold his interest to Steadman in his horses. all but three. 
and | qu talking te lim: there was a custome came in thie store, and 
the COnNVETSATION stopped, nnd bye fool] VV fybe* UL, anc be a) Phie lid part- 
ner had <1x or seven hundred dollars on his person. 

\. Did he tell vou whose monev it was ” 


# No. li ist suid he had six or seven hundred dollars: then | was 


ealled on, and TP asked him to eome back the next morntne. | was wait- 


Ing On CUSTOTCTrs | i he cume baek. on air tole Phi that 
the last time he saw his parther, Wits rivlit where he wares found 
Los and lhe Vils hook dpe Lp) it tree, TO vet a <h) TAL D squirrel, and then 
we talked Cote seoddae’, Th rot a Ue >t peu - and Lerevix Lh pen- 
ei, and aske him what i s ote Wrike. a i if Wie “(onda thine Like this: 
“Round: The dead body of D.C. Steadman, one mile east of Choska 


Store: | recownize the body by a bill of sale that had riven him tor 
Somme horses, nc by proces ot clothing foat Wie a 

Col. Caeavens. That was the seeond conversation ” 

\. Yes, sir. (Continuing.) “ The said D. C. Steadman has a nephew 
living in Arizona, and a brother in Calrtornia, and [ will notify them, 
And then, after we head talked about tliat. ie rave me a five-dollar bill, and 
asked me about what I thought if would cost: to put the notice in the 
papers, and [told him T didn’t know, and he said he had one published 
betore and it cost a quarter, and be handed me. this five-dollar bill, and 
said it was the last bit of monev he had in the world. 


ce 
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Col. CLaytTosx, He vraive Vou that tive-dollar bill in Lipscomb’s store 
change it tor him” 
A. Yes, sir: [ kept fifty cents and gave him $4.50, 


(), \\ heen) it rave Vol that nve -<dolt ir bill he elaimed thieat Wilts all the 


Iiit 


si 


mew te had in the world ” 
\. Yes, sir He says: * You had better put it down between five and 
hundred dollars.” He was sure he had that much with him. 


(), . ‘ dl t\ before he siti “eVen oF e oft hundred dollars, and then he 


Li 


{ 


said vou had beeter put it down tive or six hundred: he told vou that 
the fi 


tive dollars he handed you was all the money he had in the world, and 
that Steadman -had taken off all hits hone v, and thicat day he told 

vou that the last time he saw his partner was about 75 yards from 
whi re li Wills tevtanned dead, on i sit\ what bie Wills doing 4 


\. No, sir: not that day. 


’. Lic he “ity thie clay bree Tany'e 


A. ac told bike hie Wels looking Lape al free to wet a =hot ata squirrel 4 


( 
hha 


2. in it —it\ Vveline about his t rses—abott ly - bringing them 
ne ~ 

\. He didn't tell me anvthing about that. 

). That is the only statement he made to vou in regard to that matter ? 
\. Phat ts all that T think of: 


lf will ask vou if vou know where deceased was found ? 


Yes sir: LT have been bv there several times, 

‘). Had vou been there bet re he talked ta you? 

. ae 

(). Tn speaking about this matter, did he tell vou where he seen him 
least ' 

% Yes ad | bie i it hat he rem mbered the place 
vhere the bodv was tound bw a large oak tree, and [| asked him how he 
knew that was the piste. ame ty . | Ww  Pempenyp reat that te Was look- 
ine up that there tree for a saturn Vou brane) that was broke moll, 

{). Dorel wou meotie 

\. [PT never noticed p mit Lt have heard it spoken of, 

(1). He mentioned it to vou that that was the place where he was look- 
i up at a squirrel, wher vis riken off 

\. Yes, sir 

You ean have the wv << 
bei] C ross-eX 


() 
\ 
A 


Col. CRAVENS. You ne caw Air. Alexander until after the 


You wre oo choetal 


, 
. - 
\. Yes, sir. 


Pheav Vou a fami F 


¢: * . 
A. Yes, sir. 


Where? 

Out at Choska, 

Was vour family there at that time? 
, No, =Ir : living 1) this count’ 

. Where? 


Seven ‘miles east of Greenwood, 
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Q. How long had you been living there 

A. Since Christmas a year Ugh, 

(). You was up there at Choska withont your family” 

A. Yes, sir. 

(). Plow lone hac you been there 

A. Two or three days: I went there about the | =f, | believe, or third 
of November 

Q. When was the man found—the remains found 

\ Well. hi sh found the third dav atter | was there 


’ ' ’ ° 
{) diel weie si@miiga }) a8 Viens riye rrak Wiis hound t if remains 


, 


; 


vere bury (| 


qe net i ; \] ' - i t | f} pitti ! 7 Vi rit ct ( hoska it} il Dita 


i] 
\ 
Yes, sir; rent follow from Eiovan’s stable to drive me out 
You didnt have an lisprree ) 
Ne. okt 
What were vou there for 

\ ooking upea loeation to prs tives meatierme. 

ie () You say Lipscomb introdneed vou to the defendant 
\. Yes, si 


() Luipseoml ia brother-in-law of Sam House, msmt be 
\. Yes, sir! 
. 
{) Are vou related to Sam PDouse 
\. No, sit 
(>) Are vou related to Lapscomiby by marriage or many was 
L Nes wht 
{) Laipseoml i brother to this woman that ran of] 
\. TI have heard seo 
() Were vou there when the woman ran off 
\ No. si 
M 1] \\ lone have vor been down benny . Steph ib 
\ boon weeks Poo-Prporreaw 


You have been riding around a good deal in’ company with Mer. 


Steadman tly, rs (qleees “us Loreot bye } a mie nf Vou , 
\. No. sir: wehave never been ina bueev together. 
(). Haven't vou been riding around the eountry with him 
\ 


) 1? 


ie 


Ml, 
a 
—_ 


\ 
You anne hy, hoare if thy fate places 
Yes, si 
do vou board 

\t the New Windsor Plotel 

\\ hat «lav was rt vou first saw thy defendant 

it Ws the «< one levy iifter thy brady Wills buried 

What dav of the week or month—von wasn't there when the bods 


_— 
- 


was buried 
4 No. | bevel }tist hi rrad thy 1) talking abyont if 
> You “ive Vall have | vers 1} thy re sit t hae ple eeveral Trip clicl vou 


hav tte lytrsi ness t yarns 
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A. ! rode past there; and have been at the place several times to see 
thy planes : [ have rode past it 
(). When was the first time vou went out there ° 
tie A. I could not Su. 
(1). Whe went with you 
\. | don't remember, 
When was the second time vou were there? 


t 


‘4 
¥ | dont remember 
{) Who went with vou 
\ | clon’t re member that 
’ When Wills thie there tinny Voll Were thy re 
\ | could Phen receolloet my eertain «| ite’, 
(). Who went with vou the third time. 
\. IT don't remember of anv one eve bemg there with me. 

‘). You just know that vou we nt tty) the bottom: on the road that rulis 
alony there, Nobody ever showed vou thi piace where the remains 
were buried” 

\. I think some one did, but | don’t reeolleet « [ don’t reeolleet of any 
one ever bene there with me, but I think it wos pointes ont to me, 

() Phew cout it be pointed out te vou THI ss SOE One Wils there” 

\. [think To was riding by there. 

(). Tt couldn't be pomted out from the town, 

\. LT will sav that there was some one with me. 

(). You are taking back that there was no one with you? 

\ ‘There was no one with me out to where he was buried, but there was 
some one going along the road, 

()) Whe was that” 

\. TL don't remember. 

() You just stated, T believe, that mo one was over ther out to the 
pliner where the body was burted ? 

\. Out to the place, but alone the road. 

\\ bye = * the first time. second time. of thir tive 
\. TL ean t remember 

Was vou walking or riding 

\. Ricine, 


(>) What were vou riding 


a. A pron, 
lid (). What were vou doing up ther 
4 Woaont ct} lorastness thi is ae 
(). Yes, sir, 


\. | was vomng to see a pratnennt 
Whoo owas von evrolng Tey sent 
.. Well. | remember qptpe'e | Piss (| t | ere croiie toy sent (oreutt ~ family ? 
() W here does Oveutt live” 
1, On the prairie, about three miles east of Choska. 
Q). He lives on the prairi 


} 
). 
A. Sen, on 


(). The first conversation vou had, vou think, was the second day after 
the remains were buried 

\. Yes, sir. 

(). Was it on the same dav or the next das 


‘< 
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A. The next day. 

(). W here Wil it vou were introduced t 

A. In the store. 

Q). Lipscomb introduced vou? 

A. Yes, sir. 

(). {nd then Vou talked to lim ca) mut how lone 2 
A. Well, off and on, tor an hom 

(). How long did vou talk Tey Tal! t thi 

A. Possibly well, ve Were talking. off , or anh Lil 
(2. Wi it do vou me 

A. In all the time T talked 


- 


\ 
\ with him 
No, si meant altowether. 
You only hisacl i short Conve rast! hi With | im it that time” 
lo or ZO minutes, 
(), And then the next dav von talked with him again. How is that? 
‘ | would f it] thasat short Tite § sll hour at eaeh time, 
Did vou talk ; 
A. No: We didnt COb-thihe over an Dour during the whol (“ol)- 
lt) Veors'itlon, Wis Walting on customers, 
(). Where ? 
® Ih the stor 
( linploved in the store as a clerk 


) 
al . ‘ 
\. Yes, sir. 


ie , , leap] 
"“< stpsCotbs ClePh 


*?, 


' . 1} . , . . . 
(9. Didn't von tell Alexander that vou lived tn Fort Smith, and wer 
Coniihie lhevray fhe eNt clave ane Waept that the rens<on he -ent the notice 
Ly Votb:s «hidut vou tell titta that vou was eotmine here the next dav, ana 


that von were rivinng tere. none Was comine tere the next dav 


A. Yea, si 

Q). Th Vas the first conversation 2 

\. That was the second. Tle said he wasn't going to Muskogee, and 
he hac me | rer Phy ppotye 

Vind paid vou halt a dollar to bh wiblished in the paper ? 


’ ) 
A. I vave it to Gus House. and he vave it to thr postmaster at Musko- 


) Wasn't thi post othee ke } in the store at that ti.re 
\. They had no post oftice there, 

2. You have no post office there at all? 

\. We have now, but didn’t have then. 

2. You gave the money and the notice to Gus ELouse, did vou not 
A. No, sir: reas the money to the ial r OvVeT here, 

». When? , | 

A. In February. 

Y. What did vou do with the notice? 

A. T gave it to Gus House. 
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Q). What tor? | 

A. He came in town with me, and when we got there the train was just 
eculy Te) ore, ined asked him if bi would have it published, 

Ltt) QQ. You didnt hand him the half dollar, to have it published ? 


4 
.. Ben oe. 
t | treat , 7 , s4 ‘ 1 ei : “a » 
rhevtperyyl Vet] pbiie’d | ive? of? Gat iliel 

; } ’ ’ . = 
dii when T come down to Fort Smith. 

° ~ 4 | 

Nd Crus give it back to vou 


| 
| 
Yes, sir. 


No, sir. 
’ The rhotice wren t publishes! 
a | never heard I if if Wiis, 
? | will ask vou if vou didnot advise him net to do it at all? 
A. Mit sega 
Q. Alexander, when he proposed to have the notice published. Twill 
ask vou if voudidn’'t advise him or tell him vou wouldn't do it, and if they 
wanted to to let him hunt them Ip? | 

4. No, sir. 

(). You deny that, do vou 4 

A. Yes, sir. 

(). What dav was tt vou had the eo ersation with hein. n reference to 
this money? | 

\. [1 wis thy first time that [ talked with bein’, 

{). That Is, th Phbeode’s wll nm SSsteneboan ly Te 
\. Yes, sir. 

What did he sav then he hac 


) 
4 
’ ’ : | ’ 
% between “CVET) and erolit Pitidied | dollars. 


AJ. That was the cas Vou wer Introduced to him”? 

A. Yes 

J. Yeu al this way befor the commissioner : tas this statement been 
rt id Ter Vet sre Vou have been here at this trial 4 


\. Yes, sir. 
». When? 
\. Mondav, | think. 
Where? 
\. In the ethee here. 
Lod Q. LT willask vou if vou didn’t sav this before the commissioner : 
: ae sited hie didn’t have LraNV Pepe SN buat the » (0. ane he rave 

that te Lipscomb Too ore't chang feo CrPVe’ Tne () cents to have the notre 
published.” And it was in that conversation that he told) vou Steadman 
had six or seven hundred dollars. Was it the first dav that he talked to 
vou about having the notice publish |” 

A. No, sif. 

(). IT will ask vou if this notice didn’t state that the deceased had a 
brother living in California * 

A. Yes, sir. 

(). Give his address ? 

A. No, sir. 

Q. Didn't it state that he had a nephew in Arizona, and give his ad- 
dress ? 


; 
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A. Not that I remember of. 

Q. You don’t remember that ; did you ask him where his brother was 
in California, or where his nephew was in Arizona? 

A. No, sir; he just made that remark, and that he would write to them, 

Q. Now, when was it that he told you that the last time he saw his 
partner was right where the body was found? 

A. The first day. 

(). Now, the first time that he told you about where he saw Steadman 
he told you that the last time he saw him he was at the place where the 
body was found, and then the next time he said the last time he saw him 
he was maybe 75 yards away from there ? 

A. Yes, sir. 

(). [dict vou eall his attention to the difference between the two state- 

ments that he had made? 
168 A. | never ealled his attention to tt. 
Q2. Did you call his attention to the facet that one time he said 
he saw him right at the place and the next time he said he saw him 75 
vards from the place? 
A. No, sir. 

Q. At the time he was talking to you about this you never had been to 
that place and didn't know anything about the locality or the surround- 
ings ? 

A. No, sir. 

() Never had been there? 

A. No, sir. 

Q). Now, doctor, here is what the commissioner has you saving: “ The 
first time he told me the last time he saw his partner, he said it was in 75 
yards of where he was found dead Now, vou say it was the last time. 
Now you say that the first time vou talked with him he told you it was 
right at the spot . that is what Vou say to-day t 

A. Yes, sir. 

(). You testified before the commissioner that he told you the second 
time, that the last time he saw him was right at the spot where he was 
found dead, and that the first time he said he was 75 yards away. “ The 
first time he told me that the last time he saw his partner, he said it was 
within 75 vards of where he was found dead, and the last time he told me 
he said it was right where he was found dead; he said he went to shoot 
some squirrels, Now, vou have just reversed that ? 

A. Yes, sir; but I have vot it right, now. 

(). You were wrony before ? 

Col. CLAYTON. You have no right to tell him what he testified to be- 

fore; the commissioner might have gotten it wrong; you have no 

169 right to tell hint that he testified so and so; ask him it be said it. 
Col. Cravens. Twill ask you if you didn’t say this before the 
commissioner, in your examination in chief: “ He said the last time he 
Saw deceased Wils when he rot down otf his horse and went to shoot <quir- 
rel, about 75 yards from where his body was found; this was after they 
had found the body that he told me this. He didn’t sav anything about 
a bill of sale. Tle said he had sold all his horses but three.” Did) you 
state that before the commissioner, that the first time he told vou the last 
time he saw his partner was 75 yards from where the body was found, 


*4 
7 
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and the last time he told you that the last time he saw his partner was 
right where the body was found ? 

A. Possibly Lda. 

Q. Now, that wasn't right, was it? 

A. No. sir. Lam sure have got it right this time. 

Q. What information have you got about it that you didn’t have before 
the commissioner ” 

A. Well. | have studied it out | mav have lorvotten cit that tithe. but 
m sure | have it right now. 
You were sworn then” 
es, SIP. 


\ 
You were under oath 
\ 1 


+? 
asweiur Thre I thy 


) 
). . 
A. | won't say that I didl sav that. 


() When were you belore the « 7 
A | { hink it Was in be iu 
AY Looking at pipers. It was on | th a > of January that the 
CNT mition CCT a Tale need * That Wiis W ay rh mths ot th cere amon) 
\ About thre roneti's, 
Q. [t was about the last of J uv, the 50th dav of January, 
170 that vou were betore the eo <S1One} Now, vou ean recollect 
\\ Let ‘| ar 1h Veotl ¢ i} (lh Vou P 


\. Yes, sir: TPT remember very distinetly now. 


(). And vou swear very distinetly now that it was the first time he told 


you alsout if that he sie thi last tine t ~iV lis parrtner Wills rirlit wie re 
thie body Wits found, ani the next time tv “tid hie Wii- within (fe vards of 
the place. You admit now that what von first said——— 


\. | don’t remember what I said before the commissioner, 

Q. Didn't you state a minute ago—I will ask vou if you deny that vou 
stated that betore the commissioner . 

A. | “ay | don't remember : they riiohit root it down Wwrone., 

() They hits have prent it down wrong, of course, This Wiis read over 
to you aday or two ago. When, did you say? 

A. Monday, I think it was; I didn’t pay much attention to it. 

Q. Are you still clerking in that store up there, when you are not rid- 


(). Clerking tor Mr. Lipscomb, a brother of Mrs. House. Did you 
state before the commissioner that there was a good deal of excitement 
around there at that time? 

A. I don’t remember ; possibly I did, 

(). How was it? Was there much excitement ? 

A. Yes, sir; I think there was. 

Col. CLAYTON. You should have asked him first and then waited until 
he denied it. 

Col. CRAVENs. How did you say it was about the excitement ? 

A. There was considerable excitement. 
171 Q. The excitement was about that woman disappearing, and this 
man disappearing at the same time ? 

A. Yes, sir. 
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Q. And it was said they had disappeared together ? 
A. That seemed to be the re neral talk. 
W ere thie hunting for Liiee Tabi cnn Weotlhhili afte) Voll vot there 


d. | 
1. No. sir. 


; 


oo 


' ) \\ 
LY. Meal ' 
.3 \ \ : ~ f ~ { f } 
_ 
Pea ¢ 
{) \ i me) | 
‘ 


(). The w ft ten dollars. [suppose it is net an unusual thing to 


" ; . ‘ ; 1] " ] ane : : ‘ y » 
Hhange the whole amount of ten dollars ton tamulyv inside a few months * 


(). md wold, too, I Suppose 

1. Some, We don’t get mueh gold. 

() You sav there was some excitement Llp there, and you say it was 
thought, until atter the body was tound, that the man and woman had gone 


off together, Low thn public, venerally y 


, 
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\. That was the general talk. 

(). Was it the usual talk after th 
A. No, sir. 

Only up to the time the bods 
thev had gone off together’ 

(). ‘This statement | nsnede DetTore th 

Veoll PhOW make Is res recat. \ noo [ 
before the eomunt 
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Pad r 
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a 
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man was found " 

.. sou. oe. 

(2. Where did vou first see him 
A. | met him; I had | 

it Wiis something ce pulled aerib with, ind 


‘ a \\ here ” 


& 


| 
teil 


Tween ly itiill 


leoxty 


. 
gem (dT (j,i. 


THE UNITED 


ret 


him. 


\. On the prairie on Mr. Gu ntrv = farm 


QQ. Where it wasn't te need ” 


— 


was found * 
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STATES. 


Vil- found that the pe yple supposed 


‘hy the 
nti vou did 
whether 


“Tite- 


akhOn, OF 


erst] ij rhe tere Vol 


bebe TRO ti} i tree, 


_ | disremember which : 
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—_ 


A. It was where thev was putting up posts; thes had about i>! the 
: ‘ ; 


posts all Up. 
4). What did 


{) pial ‘ 
d. | . 
3 
{) 
. « 
2 
4 
\ . 
j 
' } i 
t j} * 
} 
() ; \ 
+ 
‘ } 
' \\ 
f ) 
< 
\ 
! ] 
iw ad 
ia \ ‘ii i nl \ 
| j } 4 i \ Wwcis .? ne 
’ : ‘i i? ; it 4 ‘ : . ‘ it « rPid hihi =  idad i 
} } ] 
tlhii | Cooidd Taltar then 
' 
i | pig \ * 4 Prererray et | | iT. | i? \ ric] ipeetial \N il] “nnd rey ani 
i} 
} } > ; ; } | ] j > 
‘ ne I] nm been down to Perrvman s when bit told vou that 
. ° 
1. es, si 
: 4 " ° 
() Wi i moand tell us about that - we Want to get that lirst. 


lowe went down there, and Perryman told him an Indian man 
had found a bods ‘ip? there, bore his name—Island—bDBen Island, | 
think it was. tae 
and that we had better look and see if that was his partner. 


fomnd | holy tip) there with Some papers On the Pehcild, 


Col, CRAVENS. Perryman said that”? 
A. Yes, sir. 
Q). Perryman said Ben [sland bad tound the body? 
A. Yes, sir; then he said we had just as well go up there and bury 
him: there is nothing there but bones, and I told him No, we had _ bet- 
ter get som? officer, or Light Tlorse, or something, and I told him to go 
with us up there, and Perryman said it was getting late, and for us to stay 
all night, and we told him we had to go home. and we agreed to meet 
there at the Rabbit House the next morning, and we went on. 

Col. CRAVENS. This was a conversation that took place up at Perry- 


mans” 
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A. Yes, sir. 

Col. CLAYTON. Go ahead. 

A. Well, early in the morning together we went up there, and we went 
down and creyt this Light Horse, anc then we went ip thy re and waited 
awhile, and Mr. Perrvman didn’t come. | belleve there was tour or five 


of us, and we got in abreast, and went the way this man teld us t 
(). Was Perrvman with vou 


\. No. sir: he didn’t come. and then we went on, | reckon, 
lih two or three hundred vards, maybe 25°, somewheres about that dis- 
tance. and ther we found them : we rode up oon him. and | ealled 
tor this horse Capel mn ied te le rbren thi 
(). You found them: whit clic Val i l, Iverson 
\. The tirst thing l <uw was a oun. 
(). Ts that the in (porting te ¢ 
1. Yes, sit t looks Ii! - 
(1). You ptake imo mm vot 7 
\ Paking » tars facannet 4 TS NHL looks 
like it 
(). Was ita | 
\. Yes. sn 
(9. Was it a bi ond iw (Working Gul 
ee rked just é. 
(). yout that tot \ 
\. Yes, sir 
() Whi his | : 
\. The gun w Ving AL ps i = Den 
() Now, then. just @o on and | md ? 
\. Well, we tound some papers t! 
1). Was the detendant ther 
\. Yes. sir: he was, 
(). Dil he - bnivithiing vas 7 
2. vi <. SI] hy mit the nowed th rit ind hye knowed t hae Spurs, 
QQ. Look at these spurs and if those are the spurs you found (hand- 


Ing Witness spurs)? 
\. Well, L couidn’t sav whether they was the same spurs, but they 


» at 


look just like them. 

lia (). He said he knew the spurs and knew the gun * 
4. bes, sir. 

Did vou find any papers 

Yes, sir: we found some papers with Steaiman’s name on them. 


; 


-_ 


im > 
— = 


Do vou remember the initials 

No, sir. 

You found some papers ? 

Yes, sir. 

Would you know any of them if you saw them * 
I don’t know, sir: I hardly think [ would. 

Do you remember what kind ot papers they were ? 

A. No, sir. 

Q. There were some papers there with his name on them ? 
A. Yes, sir. 

Q. Were these papers torn, or were they whole ? 
16154——S8 


mall " 


; 


—_ 


ao > " 
i Aa a 
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\. Yi ~s =r; then we found two piec soft a twents -dollar bill there. 
Wiis cot penta al] the Prigatie’y threat | “eed. 
a \\ Tt Wits tlie condition (>| thie body 


f. 
’ 
2 { (| | 4 
(>), Did L Upou ans part ot the body ? 
\ »” j 1 didcs 4 (*{ rhed see Colle 
yteicstpot | ~ 
(), WI 
\. i i 
[Ss 
- 


‘ ‘ 

len Li¢ |) ’ - | 
\ \\. 

7s o. A ) 


CQ). Thon 

- No, i | rid) | i t Thee} 

(.. Daried . 1) er it nupor not and 
byron I x 


“eae yee : 1 +] 
4 '% ’ é ’ ' t . " ee es . ’ " ? * 
\ Wel » ser cided, abate ff PLCs Gre Be Ree ital 5 2 eo tii e es 4 Liat ‘) ss 
j i 


one didnt tiv Th 


{ ( Dr) ; } \ ) r | j nl th i 7 \ } il? 
. , ' , ° ; : : i , ‘ 
\y. lf |. bach —[j »| linn | # ii} ~fie’i i Waeotli | Haw bevel Ti resaye 1 pe*e?y) ili 
thy re tha (a i | 


of the horses that thev had up ther 


Col, DARNI 5. believe \ ti saviit Was niter vou bysael Deen down to Per- 

A. Yes, sir: We Wits Coming back, 

. And tha talk Wilts as to whi thre rvou would burs him there or sole- 
where else. You had heard Mr. Perryman talking about what had been 
found there ? 

A, Yes, ir. 
179 Q. It was reported there at Perryman’s that nothing but the re- 
mains had been found ? 
A. Yes, sir. 


Q. And you heard there was a gun there, I believe‘ 


. is ’ ' *? 
TrVMman s thasat Voll Wilts TELIKITD aheout OourVvinie this man | 


; 
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A. Yes, sir. 
(). Well, then, the next morning you were to meet these men ° 
A. Yes, sir. 

Q). Had vou met these men betor 

A. Whe? 

‘ le Kan r and Steadman. 

rc =, sir: l hi id seen 1 


) 


-_— 
~ 
— 


He appeared to be intimate triend- 


o , , . . 
Our stiuter {tis that thes Lppreares » ie cotilfe titimiate., 


— 
~ 


\ 

Y es, ~) | a thes sacl been at mis Otlise Several times, 
\ 

\ 


\\ hen Vou met this man ti you mote = ereLltin this note Trom 
; , 


he said he was a stranwer. and wo pave me for my treovurbol 
\. Yes. sil 
). You told him if vou must go vou would, but that you didn’t have 
11] 
i\ freq 
. Son. 6 
{). And it < le Vootl e bit] - I) ' stile rel another - 


(). And vou told him vou couldnt 1 1 \ ry much, and he said he just 
Wanted vou cp ore with tim 

1. Jes, sir. 

(). Ile <aid a man I thi ne of 1 vinan had written him ? 

A. Yes, sir. 

(). \ycl if vou would wo with him vould pav Vou what was right ? 
A. Yes, sir. 

(). Now vou sav Perrvman designated th Rabbit House as the place 


Where vou were to meet 

A. Yes, sir. 

Q. You don’t know whether this man knew the name of the house or 
not ¥ 

A. No, sir: | don’t know as he did. 

Q. Now, he wanted vou to go with him; he told vou he was a stranger, 
and you told him vou could hardly go; you complained about your work, 
and he savs, “ Yes, please come and go, because I don’t know any one,” or 
something of that sort? 
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| iil i pear 
if mer ni stated ese other 
Ni toll dtd vou tine there 
’ i iP th) woriec’™ 
} i? } i) ar rpewery 
| rine neon its I can viess at it. 


meornather an open pr dae tor ZO teet around that 


if 


vasn t that tur 


md ory ett 


rround: close to the road it was 


there ‘lose by it tt was tolerable open, 


if Vil- pretty thickety. 


It was pretty open to the road, from where this body lay to the road. 


up easy enough from the read ” 


\. Yes 


, STI 
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Q). Youdidn’t observe to see whether vou could see a man laving down : 
you didn't think about making such an observation as that ‘ 


-: No, sir. 


? 


(). You saw, however, that right close by where the body was it was 
pretty thick ; is that correct | 

\. Yes, str. 

(). Now, could vou tell where the bodv had been drug out of a more 
open place by the hogs back to wh t was thicker? 

\ Yes, sir: we eould tell trom kh Papers Lhal Was Tore up. 

(). Pha \ were tore apy) dth ak TN } me than Ww it re the lend was - 

i. = , 

() Tose wuld wee from the litter that was made, and where the papers 


were torn up, and: that body had been drug back, atter the animals had 
commenced work cn if 4 
\. Yes, si 
() Well, DOW, ANY Tones found there 
A. Yes, —T 
Q). Parts of 20-dollar bills 
\. Yes, sir: two of them, I think: I am not certain: one of them was 
y )- dollar ball, because | could we two “x Ss on it. 
~ Y crt didn't probe around with a stick hunting Peon Whe ney, dil vou 
Yes, sir: we looked pretty Wwe i: this man told some of them that 
he me “Orne vold with him, and “ “LIVeT, and We thought Wwe eould 
fine! it. 
Q). Did he tell that he hada piece of gold and some silver”? 
A. Yes, air: he said be I i - 1) 
IS:} Q). He didn’t sav now mue! 
A. No. sir. 
(). Just said he had some gold 
re Yes, sir, 
(). And some silver? 
A. Yes, sir: he said he must have had tour or tive hundred dollar- 
with him. 
Q). You think he said that he must have had tour or five handred dol- 
lars’ 


- 


Yes, sir. 
And vou searched around tor the mone 
Yes, sir. 
And tound these pieces 
Yes, ir, 
Dyickn't say how much of anv partieulal conn it heal 4 
No,sir: | don't know as he dict, 
But he had several phen sin gold and silver and paper 
Yes. ar, 
And _ must have had as much as four or five hundred dollar. 
Yes, si 
There were papers there also °® 
Yes, sir. 

Q. He aor when you found the remains, that he was satisfied they 
were the remains of his partner? 


A. Yes, si 


am %; 
OO me 


m~/. -_ 
Or fe 


’ 


-_ 


’ 
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(). You buried him in a coffin? 

A. Yes, sir. 

(). W hat remains Vou eould ret Tore thi a 

A. Yes, sir. 

(). Send and ret i tha” 

A. Yes, sir. 

(). Kenclosed his remmaius a= Tar as Was necessary, und the best Vou? ruld 
under the eireumist ithe 3 

\. Yes, sir. 


Q). There was pieces of diff it kinds of paper tound there with writ- 


> a +. ;* » enon :, a e- . 
Ing on them; several different pieces of paper with writing on them” 
r ’ : . . 
A. Yes, sir: some pretty we torn lips sone Of tt Was torn Upso Wwe 
| ’ 1} ~ 
couldn t tell mueh about 


1s4 (), Did it look like a poeketbook, anv of it ? 


' ; . . . 
\. Some kind of a memorandum book, 
(). L basat heal prety Ps 2n) 
\ T / X 4 +o dl , 
-_ ETE SUCHIENE | we SOME Papers TN Il DCsides he lenuves of the pocket- 
a 
‘ 
thea) 
, , ae" | | 
iJ. Sali ot The prpn és LOM DES | i ‘ rive paper that come out ol } Docket- 
1 | } | as 
a ieee oe rom oth miper * 


AA eins » oe . 7 ' | 
Well, some of it looked Ike paper that had eome out of a book and 


AZ. 7 paper Wits und 
' 
f Pict \ bit = writihyg » aT) | 


| 
Q. Did vou notice writing on ay naper that seemed to be a bill 
Ot sie |) =) 
ee F 
] } 
() on riper ~ ial - a = mre ' iil = 


Teiarrie 
\. 


A. 


\ gir. 
A. Yes, Ir. 
Q. Did yor find any empty hulls and loaded hulls? 
A. Yes, sif. 
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A. I don’t think 
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ones. 


{ 
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Yes, sir: a 
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talked the same 
\. Yes, sir 
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(). Well, vou spoke about his asking 


told vou he was 


A. Yes, sit 


we | 


i ee to hit il 


A. Yes, 
Q. And a he 
as to the proper thing 


do. 
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to salvise 
proper thine: 
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Vert] 
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quite a numbei 
CINp eS 

mac ili 
and the next das 
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appointment for Theet 
he cid hiect 
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and acted and 


Vou 
there 
hext clay 
' 
iit 


vou to co with him - of course 


“a stranger 


1} 
alked ibout if «re 


, 
‘ ‘ : ' ' , ‘ 
what vou thought a 


i ¢ 
hb a velel : \ 


the lnxly was found, 
Nit as thie a thing te 
thr 


wanted | 


(| you av. aiter 


ter cle and \ ur advice to 
vou told him vou wasn t 


. procul ¢ 


propel 
» do thie 
matter, [ sup- 


ane tye Pied (> Veet t host it 


ard tw this whol 


Y 

i. Bi w @ vou told him vou was hard tpl le of advising him ? 

i. ool 

(). i Leocit talk there lid | | ne Cin that it had been re- 
ported thie re that his pRAPUR r tine irevdye fo with this woman, and it 
bisacl henard that re port, thane other. 

\. Yes. sir: | heard him sav that severai times, 
Lt Q). And he didn't know anvthing about himself ? 
\. Noosir: he didnt - wed anvthing about it at al 

Q. Did he ask vou if vou knee » shows 81 

A. No, sit | 

©). Well, vou sav he didn’t off money, but this matter about 
pavin u. he told he owe 1) for vour trouble in helping 
him 

\. Yes, <n 

(). You ar up thi riage” 

\. Les, - 

i). You knew 1 Wnts ' w the roads 

\. Les, sn 

‘). \ Hi sav thin \ uullet hole Vou saw . about what <ized eal yas 

A. Tt looked like moult it 1 DtiekK shot, 

(). Abouta OS. didnt it look tob ain Is Vour statement roma Now 
What <1ze would that b 

® It otlelit Te rr atmout like ae 7 - zo bnek = tient 

CQ. These NW Inchesters ran all the wav from 82 to 44, don't they t 

wee [ wuess so, sir. 

() Clears rifles; do vou know bow thev run? 

A. No, sir. 

(Q). The Winchesters that are hunted with a great deal are medium size, 


aint they ; they 


Carry 


about ee te tliat Vou =hoot squirrels with 4 
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A. Yes, sir; I believe so. be 
(Q. Good many squirrels and deer 

A. Yes, sir. | 

(. Now, in re ward fo this DOuckKshot: 1 tis vour statement that it p- 

peared to be about a $8-calibre bullet that made the hole; 1s that the way 

| of it? 


A. Yes, sir. 


> ; 
Redirect : 


Col. CLAYTON. Dt 
A. Yes, sil 

Q. Did vou know the 
A. Xes, sit 


7 » "7 \\ | ' ? ; ’ . ‘ e*. a ‘ j 
LS; Ss ell, -t noticed Ov titm y there severn rimes, and 


noticed’ Tiis Doots, Decutise thie \ ide a the rent trom any | hac 


’ : - . . " , . 
* ey Was sewed tp tills wat ere! cif ndicatinge, Trom each -ide 
of the toe to instep 


Q. Kind of a tongue sewed on the 

” Yes iT Lbkad Then ther Vitis icLlpetiis thine: ne had on a pair of 
pants Pract hever seen open the wav fhe Pockets Was tixed, 

i, Lfdow was that” 

\. Well, on the pockets there was some little fine leather, [ guess it was 
leather, ind Phere Was seme ttle rads through the pockets, and it Wis 
laced upto hold it) stout 

Q. And you tound these on the bod 

A. Les, sit 

(J. Stendman wore this kind of pant- 

: 


L.. Yes, sn 


( > ee F 1) and see it it isthe p 
VOU = Tok L¥ ! 
aa. I; . _ ) ’ = rhe } \\ 
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\ ~—, Sil sit Vabtikett me to Pand see What tile White preopie 
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Q. What nationality is he? 

A. Well, I believe they called him a Spaniard or a Mexican ; that ts 
what we called him up there. 

(Detendant here starts to make some remark, but is motioned to keep 
sil rit. 

Col. CLAYTON. Let him speak, if he wants to sav anvthing. 

Col. BARNES. | just motioned him to keep still, because it is not usua 
lar le tendants ta) speak, 

Col. CLAYTON (to witness). Varties up there called him a Mexican 


*) 


passed up there as a Mexican 
1. Yes, sir. 
). Do. vou know how he came to pass there as a Mexican 
¥ No, . I dlon't know how he come to tn 
(), \\ hen he talked to vot satpcouat tiie perc rpode stim poke honing him. iL Woll- 
cle red if the ms white precnpnde ag wotla slisprcion him” 
A. Yes, Sir: bye asked rit if | would cre) tp) ter The Store canned “eer WAT 
thes thought about it, ai 
’ Lidl it sav what be wanted vou t (lo. 
. Nao. 
) Hejust wanted vou to let him know 
\. Les, sir. 
Phe Court. Did vou go back 
\. Yes sir: I went back up there 
The Courr. Did vou go back and report to him 
A. No, sir. 
IS The Court. Whis 


A. TL thought IT oughtn’t meddle with other people's business. 


if | would tet tim Know, 


Bb. D. Moopy 


Col, CLAYTON, Y ur name is B.D). Moods 
\. Yes, sir. 
W here do vou live” 


2 
{. 
a Ih thie (‘reek Nation. 


(J. Near Choska ” 
\. \ Gh. Sit ; cabveout } miles Prom they 
iJ. lh, vou remember the dav tha \lr. Steadman was mis-~ ne Trom 


Votur eountrs 


1} 

a blow tar trom the on MMEV Wis afterward Matha 

\ W hye ae Wool) \ - | ny ivii~ | ‘le f Tiree trend 
Wii- ti 7 

i Viease state wh - ! tI evening 

\ | Wiis Tiere t ) ’ i Wi “iL t) ' I il tiie ! 
th Hoe Mh 

(). Stute if vou teurd at - A t cis md if - Wi e and about 
try rut ty roof shots 


% bout five oO clo KR, as DCAPr is could come a it. | had fert the pinace 


wher | Was at work, and had gone dows » tine cy 
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| it ont liagram there, T can show vou right where I 


water—vou have it on the ¢ ' ) 
ume Laatat ent at 8 = ¥ ~~ ees Aces 
Wil rTAanRTNY pois ‘ ‘ ie] . ee . Te ay ! it ;et* »\ im |. i} te] at * at Tlie } 14" 
’ . < 4 : + 
whi re Wits at Wo Vibenst to The siougenh, > wey 2 drink 7) 
4 
wite) i | 1 pt The Z | rare fer PHN 
- lu f \ = bee Jeon r nve 
‘ 
Po) }) : 7 sueceession, and | turned 
; ' ') ’ ‘ ) t = ; \ = Sil) | 
i | , ‘ 
turned I walked ereglit or ten steps 
l 1 ltl he I 
| l naberil tite ) i _—.. - iti i i tt nierdy 
Wotllidk fia rod ra ~ oe Vv it is wetting te.and | went 
' , . 
On | ee | L vot mv work [| heard a 
\ ? i j ii» ine i j { ‘ ia) 7 Vie I TT) crtrer stpoot- 
i} ‘ i] r } , : ’ s ryt f Was somebody. | 
. ' Be , ‘ 
UT ‘ i o nd the reason whw DT did) notice it, 
| \ ! | i rrp ny | | ’ : ipo pte thy ; ti} | F \ ‘il bie 
tii f i- i Le ie j pide - par Gi reir there ic! tial , on I 
’ | ° } ’ 
rad | eadieer to me, and he i lL shot at ait. and he told me to be on the 
ut, ryt | 
j ' 
(). You Labout DO : rt -t shot 7 


' } | 

FP No : i til 1 gfe | i ii vould } 

vefore this firing eensed 
' ’ j 
¥ Just Ti (*p)a) fy Teor tader te \ Pir \ ee thietit ~colhhe’ THVE 
— - ’ 

i! ¢*t) 9h) t's PP Lbt bees 

() Noo | } ! . (> \ Me] cfs | ~ 

\. Phat wes « | -tot ) day before 1 : 

a2 \\ i ! [ I “ I iti lon 

i ! > » | 
Pty] tha lt: we had th t »the Crumpton case, thr 


’ ; 4 
Tiber] The veal t} Ve) t perd's CXNCCp IT wit Voot] bhcayre 


\. Nowa’: not in that direction: there was shooting all around up 


there: thev hunt game there all the time: there was no more shooting In 


there that T heard. 


i. Your san vou was about TOO y; mls trom where the body was found 


‘ a 


When vou heard this shooting 
A. About ZOO vards, 
(2). Was there any shooting atter that, for a long time atter that; sav 
"0 or 30 minutes, or an hour atterwards” 
A. No, not in that direction, 
(). From the time the first shots stopped, until the last one fired, vou 


had walked about LOO vards r 
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WILLIAM 


“— 
A. Yes, sir: [suppose about 10 minutes. ; 
(). Now, then, lied Vert) kK row i) viral ' 
\. No, sir, TP didn’t know him. 
(). Did vou know Alexaned 
A. | had never seen him at that 
(). [dil Voll see him afterwards 
A. I did see him the Sunday atterwards, the following Sunday I saw 
bimat Mr. Oreute’s yhim and Jim Bruner rode up there together. 
(). Sam Oreutt’s ? 
; A. Yes, sir. 
{). in vou have anv talk with him 
A. T didn’t: Oreutt did. 
iy. What was said ? 
\. Lhim and Jim Bruner roc lipo ft mwret her incl rent down, and Olreutt 
ana l Was settin§ out at thr mate, on a sti k of wooed, and thev rock up 
and thev rev down. trek think Ak nek r asked (oreutt——one of 
lov them—and l think it was Alex crnede Te asked Qdrentt 1 ir bisael iris 
good apples, and he said he thought be had a few, and he went in 
the house and got some. and we set there and talked. and he asked Alex- 
ander if he bad heard of his partner, and he sand * Not for eertaim. 
H. said bh lisvel heard thie re Wal= a that inl A Woman wot on thi train ‘it 
Wavoner, and he save: T think it was them.” Thev staid and talked a 
littl : ania he saves: * ae can have a rend time. and it he lias roe with 
thisat Worth he lias crest plenty of monev wv th him. 
a (). Dil he sav anvthing about whose money it was” 


) a No, “Ir: it “ad ihe ly plent r fhenev : | liseedny t it Th anviehing 
about the man bemne missing before that 
(Cross-examination : 
Col. BARNES. You gave now. as m - you ean. what oecurred at Or- 
eutts: it sie it would have a nud f ver, teow Tne lisael 1 nt vz 


Os, Sit. 
ar sstial it icacd it Th t fhiciti t Weblbhiatl bial rorte ti nm the tram 


kn \\ thint situn ‘ = =I] trittier- rilik 5 piyel thier 


-_— 
~ 
“ 

~ 


dont Vou know thisat thy re Wits suleti thillivs etorenstel thie re 
* leone | kK raw there Wiis 
’ But vou lisa heard it” 
A. | hadnt heard of the man te ine Hiissime, 
You have since that; that such reports were talked around there by 
Mr. Houses’s folks. Do vou know that there was some of them = cireu- 
lated that report’ 
19:3 A. Yes, sir; I know there was different reports, but at that time 
| hadn't crest hold of this Phacait) being missing. 
Q. This same thing that Alexander told vou and Oreutt he had heard, 
you afterwards heard the same report? 
A. Yes, sir; sometime after that, but I didn’t hear it exactly from 
Alexander. 
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(). You heard it from others 

A. Yes, sir; I heard more reports than I would be able to tell. 

(). Qt course vou heard on the strength of that. that Houses’ folks 
were ont hunting for him” 

Col. CLAYTON. Never mind that 

Col. BARNES. Now. NI goody. hid Voi =nay if Wils }tist aiter the 31X 
o'clock whistle, or just before” 

(). Just before ? 

A. Yes, sir 

(). Did it whistle beto Ov Tf our work; after vou walked that 
LOO vards, vou heard Piiitl Wiis! 

A. No, sir: Thad been the 

(). How long 

A. SULp prs halt an 

(). Was it that long 

, SUP prose it wa Thies Peason, is There pretty one at worl. 

{). [It wasn't more than half an ho 


2 J lf if is It test Kigment that it was halt ati hour, whiv, “av “oO: or 
if it was 15 lh, ite sayVose, Dut according to your judgment, vou heard 
| | | he time the whistle blew, it Wius 
halfan hon meecording to your best idgument : vou don't think that it 


Vits af vit 
Io 4 \ I dlon’t think it was an hour: close to that. 
(). [fit was only halfian hour, it wasn’t close to an hour, When 
Vou ¢ itas halfan hour vou give that as Vou! best judgement, I< 
that vour best jud 


| ; . 
Plier stick too ata thyevt Is Your best pidaement 


; j ° } 
\ ivoit fook me about five mintules to walk te where | Wiis at work : 


ow, was it balfian hour”? 


red then | worked cit peotal halt cn hour before the whistle blew, 
(oil moda jtist iis well double thot. You vive it as vour best judg- 


— sm 


M 
if, You don't know the time it) was * 

\. T clon’t know the time. 

iJ. Your best THOT nt is that it was halt alt hour after vou heard the 
shots until cle whistle blew 

\. Something like that. 

QQ. You heard tour or five shots in quick suecession, and then vou 
walked cts Phadle ly as LOW) vards, which took vou from five to ten minutes— 
L believe LT will double that—it took from five to ten minutes for you to 
walk LOO vards, and then you heard another big shot. You were paying 
attention to the shots beeause an Lodian triend ot Vous Was in there hunt- 
ing cleer, and had run one through there. t would seem from one of 
vour answers to the distriet attorney that vou did hear some other shots, 
when he was asking vou if vou heard any other shots within a short time. 
dic vou that eve ning hear some other shots”? 
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A. Not that | recollect ot, 


1S Q). Why was it vou ans ral vou didnt hear anv other shots 
within 20 or 30> minutes: that would rathes imaply th t vou did 
ear some other shots: we theo ' re. or inst aft 
\. | didn’t sav I | 
\e. | a =i tt Wis 
Yor | : ' heel iit 
neat |, 


biel t « ir i! | \ ti! 
| " 


( { 
~ 
} 
' \ 
i] 
{ } i} 
‘ i 
, i) 
\ 
‘ ? 


{ ' i~™ 


Vir. Barnes. That was Monda 


at Vo told ato \Iy Stendman 


‘ he Tirst vere - i 
Ompibe there atin tf rey L ] ' rerartin 
\. Yes, sir. 
Q. (nd about te ling Peiead pest tine ondition of these two harrels”? 
A. Yes, sir. 
197 (). Didn't vou. in vour testimony betore. as far as borrowing 


the yun Wiis cones rned, « laim that it was Mr. Steadman th i cot if ? 

A. He creat if twice, and thy last time Vlexander borrowed tt. 
(J. You notified Mr. Stendman a thi first talk as to the condition of 
this gun, the right-hand barrel being a little out of fix. and he went through 


some questions t 


' ‘ 
(). And 
any bor 
wi 
ae - 
2 ) 
y 
rey yy 7 
f ) 
, 7 
7 
; 
? 
' 
f) | j } | i! | 


lie + | , Th) ae Whenever Peommenee to steal 
lan | les badcgs chee Teen dennpes denoait de eoteh me and prove 


[> mee Lo dcothy tron hon te was borrowlng that gun, he 
vas IYET fesy dep pecpetnpes 
\ ) 1) ryved tees tered ( «down nel. looked as it. and worked the 
fer ; pened tt | it) ao] ~ 6 Geen 
() lj ry t tunvnes bys ner Hy veal at tor tits pier again ® 
me 1) 
{ ; O's sow You were never dow hey charged with ims crime? 


° 


° 


WILLIAM 


i. 


ALEXANDER 


\-~ 


> ed 


ua @ 


oe a egree. " 
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~~ a. —_ 
Q. Where did you find thos 
1. About 10 'y rds, | ipep | \I mhers fence near the 


northeast corn | | 


[> ww 
‘ 4 
‘ \ 
a 
() 
‘ 
/ 5 
} i 
. 
) 


’ 
A. | don’t know whether it wasa 38, 44. or 45: tt might have been a 


M You had observed it each tim > 
A. Yes, sir 

(). Where was it the first time vou saw it? 
\ Riv. t down here, 

? You saw the handle of it’ 

\. Yes, sir 

Q). Didn't you see any more of it 
\ 


+; 


Yes. | Seer fs tar down aA~ the eylinder ; | eould See it wasa cap and 


(). Was it in a seabbard ? 
A. No,sir; just right down his pants. 
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— 
() \ ‘ ' ia 1} iz hi ~ ,_ /('--* js | = r\ i? Wi- PAR. i ray _ Vou 
ntl \\ 
\ I bi ~ > 
{ } 1} = } ) \ 1} 
~~ ™ { 
| 
i 
\ 
; \ 
; ; #F 
‘ fe 
a 
| 
| i 
{ ; : 
\ 
\ 
5 
if 
; 
‘ 
‘ ) 
> 


oe 
' 
+} 
us \\ 
. 
2 
1) \\ 


Cd. And he 

\. Yes, si 

‘) W hen lie biimy THIKTOY | \ i within am I of thy 1) | i where the 
ba remains were found Lit bout three davs att 


\. Yes. sir: about 
(). Something was said about a woman at that time 
A. Yes, sir; as wellas T remember that is what brought up the subject 
about the money, the talk about the woman 
Q. You can't remember what was said just before or after: they 


205 were talking about the man being gone and the woman being gone, 
and about lis having They 
A. Yes, sir: he said he taken off all the money both had. 
Q. Did you not say before the commissioner you could not give it word 
for word? ; 


~ A. No. 


16 | 5-4 ef} 
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Q. But that he brought it in that they both had money ” | 


} 
A. That is what =il ] —that lis prcertrn ! hysacl taken off al] Tine Phoney j 
both had. : | 
(). lHlow C*Opry ie he tt) VY that z Duin t at —iV fits perce ty | perenne ' 


, > *P 
of money * 
a 7 } . 
_ oe 
A, Novsir: he never used that expres: t| 
4 , ; . , 
«2 You are absolute! ent p tee achbedan t Vv tiie partner had plenty of 


money 


1. IO, a 
Q. You heard 
- 
A. lf dont ren 
(), You v" oy 
ae r. 
r Leal 
Q. ¥ | 
A, Well, part | . time I wasn’ 
if Was rieht tl , 
() Pde | | \ i] |) ~ 
Over, 
; ;* ' ‘ 


ee 

od 

~~ a. 
OO All Atta 


) Sh 
~° 
1. Yes. or 


eee 
a 
- 
a 
- 
—— 
— 
- 
= 
a 


) at 
. . 
¥ Ile micht ii —Tarie 


und two of these times he was there with Mer. Steadma 
A. Tle was there twice; Vir. Steadman wasn't with him that | know of. 

(). Was he there with Mr. Steadman 

A. 1 don't know: I never saw him there with Steadman. My tather 


said they both came there. | + 
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d. Was he there twice with him 
~ | don't know. 


Wa he ever AT Vvour olhOtus nut three times 


: ‘ : 
- \ ter ’ : i< « . ne fer th first time 
y Vat) « riieny tive —s” T , 
} i 
\. About three davs att - mis firs 
- ) } 
(J ‘ft sti i ‘ ' ~ A 
() 1] tT Wo i i | j | \\ | cite 
ao Fe) i iihtioe ~ ji«=- ' 
i ¢ 
: 
[> es tl Jim Brunet 
‘ x 
\, Ni I \ - | ~ ~ | rh} ‘ } = ( iret 
i ‘ i\ «= ag ? ~ le Pye teraalli 
i ! 
() Jeo von | sin) lis remains 


_—_—<— 


¥ think If Was the n \I het certain rit micht have 


a 
aot 
- oe - 
— 
— 
- 
“a 
i 
~ 
— 
—s 
= 
os 


oo 
~~ 
— 
+ 
7 


' (>) Was | | = there wt ‘runer on Sunday 
/ bet re | \ I fhe 
| . woe & 
; ‘) P Ltt { eto do wit! 
I riper tlie | 
\ 


L.A been, Thi dept | ts. iteld vou t ’ cy Tipe m pieces of skull? 


\ 
~~ 
\n Be it thre i :, 
A. Yes, sir; I was told by H lhomas to get them pieces, 
{ 
\ 


Col. CLayton, Where do: 
\ta place ealled Chosk 


i | 
Q. Lo vou know thy ar Tf rel ryt 


+ --— 
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A. | have See h} him oo few frye 
Q. Did you ever see him before Mr. Steadiman was missing 
A. Once. 

(). Where? 

\ 


O Wi 
< | 
. an i] 
} 
“(oTTIG? Peel i 
to) ! 
. 2 ~ 
\ 
liils 


[> Wi 
{. 
\ _ 
| 
i ' ; | ; 
mave | \ 
<1) ee ' 
7 
‘) ; 
4 
’ 
} 
; || 
| 
i i 
Phacath) ty i i 
horsemen. tut (diedti tT owhhoo t bie’, Ghd { neal Then Witis ele. 
,* ’ ; , " 
Pendant something « Ther a | ! | as a e«aidut think it 
? ; | " 1’ 
straneve that =| beres PRPUTE Welllad Colne here tite The COmUntreyv, wd reid oF 


with a sirabhee Wonk in nd of na way, \\ iF lhe sed, out dudnt 
seem improbably to hina, because outat Oklahoma where they were, that his 
partner head I it | inn) t hye me’ concrete fore, bnned Wilts crone, l Deheve: [ye said, 
something bile ac tuple of weeks, ae “rid gs crest URC V about lim 
and went atter him an - 
I says to him *You hadu't ought to go off and 
said ‘Tam 30 vears old, and | ought to know my business ;° and I 
didn't say anything more te him. and | have not since that questioned 
anything he would sav.” [T savs then *s Where did vou last see vour part- 
ner?” He suvs * We-were going along down by the side of this big 
field—”" and he kind of hesitated. I savs ** Meagher’s tield?” He said, 
“Yes, sir; we were going down by the side of that  fiel/d, and he says, 
‘Alexander, you take my horse to camp, and [| will wo through this field 
and see if IT can get a shot at a deer.” He savs | took his horse and 


, . . ; } . 
d tound him witha real fiite man looking iT Clubs, 


t 
leave me that Wav. lle 


went to camp, and night come and my partner didn’t come,” and he said, 
if JT remember right “Somebody was passing there in the night, but, 


7h 


7 
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however, next morning there was a mau come and he said he claimed to 
be huming a sorrel dun mule” or something of that kind—it was a queer 
kind of a mule—* and he asked me if my partner had come home?” I 

told him * no - ” and he sa dl ~ He looked at him as much as to 


20S sav ‘it isa curious ft! vou dont know anvthing about vour 


partner. ° And he said * He just passed off that wav.” I savs: 
“ Have vou ever looked or searched around tor vour partner?” He said, 
: Ye 5. ! have been looking boedav, | | heard evTide bawdy shooting over In 
that big field, and | understood bh to sav he went over the re. and the 


| 


' . " : . . : , e 
man had shet a squirrel, and it had lodged and he was trving to shoot it 


out, He scutcl heeam oOnover Towa! {~ the slo erik, Uti it inecuired of that 


Phviith. and hie snc that man bisael its invihing of lis peartrye ¢ Then 
by, Went over ana thie re? Wiis ii i '} mrt af thie tirnle A and hie asked 


him if he seen anvthing oft his partner, and he said he lo ked at him verv 


SUSpiclous, a= Tithe ly ‘is te Suv, ; | sa vers curious thing vou f mt know 
your partner has gone off with this woman.” He said they didn’t seem 
to believe anything he tell ainout the tan, And | believe that is about 
all the talk we had in revard tee The matte 

(). Did he SN anything 7 


¢ hout money ” 

A. Well, after the conversation Was over in re card ter thr mah, he spoke 
something or another about * My partner took off all the monev we both 
had _ ar’, he moielit have said. * A bout all” 

(2. That ts the version he gave vou of that matter? 

A. Yes, sir. 

(). Was the defendant armed at that time 

A. Well, the conversation took place just on the outside of my vard 


least himand | Was, and 


fence. and we Wwere all/ kind Ol satl tte down, ut 
my bov Gaus. was kind of over from us bv a treef. and when he raised up, 


he kind ot turned around, amd fixed his coat be lined, it had on) al short, 


overall coat, and T saw the breech of the }) stol, and thr evlinder port, 1m 
his prints, | don't know wh 1 siete if was on. 
2) (‘ross-examination 


Col, CRAVENS. Was that when Mr. Moody Wits present ? 

Z No. sir: when he eon 7 re’. V tien) Vcd Wiis present was Sue 
dav. | believe he was there on | Ba Lim and Bruner. 

Q. Were vou examined betore the commissioner ? 

1. No, aif. 
N lad this defendant been at y | Pu roine 
A. Yes. sir: onee betore, he and riper. 
i). ‘This time vou spok tf. is Ww nb he eame aiom 
\. Yes, sir. 
'; What sort of a horse was he ridin 
A. I don't believe T ean tell s 
e. In lis ~hort Scow =. «9 
A. Coat on: this short 
?. Was that a 44 print 
\. T eouldn’t tell; T could just see the handle of it, and the evlinder 
part; it looked to be an old pistol, but T ecouldn’t tell vou. 

Q. A man living to Vour age, and ving im vet country, ought to 
know enough about ariiinm, it —eeetiys Ter The’, wh a Vou aol thie handle and 


evlinder, that vou could tell something about the siz 


a alia Mags se en A eo 


ROO NE. ays 
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A. | Can tel] you what it looked to me ; it looked to me like the pistol 
we used to use in the Army, when I first went into the U.S. Army, one 
of these old cap and ball. T enes- they were 44. calibre ; it looked to be 
something that SIZe, 

(). That is what I want vou to tell Hie’, That ts the kind of a pistol 
you took it to be. 

A. Well, yes, sir; Texpect it was that kind; IT only just seen what I 
told vou, 

FF You saw the handle and c\ Linder ? 

A. Yes, sir. 

Q. A man whe had been in the Army 25 vears ago ought to know an 
old-fashioned THIAY pistol as tar as he could see it? 

A. That wis the first kind | rant, 

(). You oucht to know, 2S Vears ao vou did bet need Tey) sere any 

thing exc pt thy handle and ev lind r to know it 
210) A. That’s about all. 
\. Well, that Is What lie had: he hicacl a 44 old-tashioned navy 


-) 


pistol ° 

A. IT would take it to be from what T seen: he didn't have it outside, 
you know, 

Q). You didn’t charge vour memory with the exact language. word for 
word, Of course, vou have given it the best vou can remember ? 

A. Yes, sir. 

i). With reference to this thing about his partner vomng Od. Dicln't 
he = It Wits reported he was gone off with this woman, and that he had 
taken his Ones with hin, or the most of his Money 

(). Hesanl: “ They StL he ds skipped out with a woman.” 

(). And he didn't art ad lh hac taken his Heoney with litm ? 

. Wi I, ul the wind-up- — 
7. Cdr, thasat le lisacd plenty oft Ones ~» 

A. No, he didn’t say 6 le ntiv of money. He sail his partner ¢ had 
take 1} ull thie MONE af — cyt eon all fhe bones thes both Te se 
(). Aan vou mistaken about that? Didn't he say his partnes had 


4 
plenty of PrbOrTbe’y 
\. The next Sunday he cid + he san 
He was up there again, if Pam correct, 
Q). Do vou know the dav of the week ? 
-. | lbh) Phot Very rood iT) diate Sa AEN Ween ¥ « Vi rv otten | ly ive to ne 
quire about the dav of the mouth, Tam careless in that respect 
(). How f ner Wills if between the two tines bh Was there last v Wi 
that the last time he was there, when Moody was ther 
A. Yes, sit L think he was there on Friday; he was there on Sun- 
dav. He came up there again with Jim Bruner, 
Q. The time he came with Bruner, Moody was ther 
\. Yes, sir. 
Q. Did vou sav it was Sunday? 
A. The next Sunday following the dav he was up in the week, 
211 (). Tow long atter that was it before you heard of these remains 
being found ? 
A. Quite a little while atter; it must have been a week or ten davs ; 
mavbe a little longer. 


WILLIAM H. ALEXANDER VS. THE UNITED STATES. 135 


-_— Col. CLaytonx. Do you remember how long it was from the time Mr. 
Steadman was missing, until the bodv was found ? 
A. No, sir: I couldn't give vou the correct time. 


PLEASANT MecEKLUANEY. 


Col. CLAY! SX. Do vou know the defendant 

\. Yes, sit 

(), [diel vou ever have a conversation with him or hear him talk about 
the disappearance of Steadman after he was missing ? 
\. I heard him speak about his partner after he was missing 
). How long atterward- 
\. Four or tive davs. 

\ ho wos hye talkin ir Ta) 

and Sam House. 


\ 
“ill 8 ™t liad thy Woman, vho left him? 
5 


ad ( 


{ 


, he asked House if he heard trom his wife. and Sam said 
No: then Ses asked him if he heard trom his partner, and he said he 
heard nothing trom him: he - . kKnOW ith pRarcrne r Is dead, or he 
would write to me.” 

(). Phat Wis four oOo} tive 7 = iiterw rds” 
A. Les, sir. 
q 'resses ViLTPIIET) itil 
Mr. Barnes. Have vou t wot this turned around: wasn’t House 
the om ho op l the eonvel 


» str: this man asked House if he heard trom his wife first 
, . y e 
Pretni Ser hist “Ask of , revsaire? Trom ils peertnnet 


nel clidnt me any °° \ Hs then clic ‘t it isk House if it heard 


{) 
« ; 

trom tits Vite. ane He im -\\ jf. VOR. it ri irc rreory) his partner anc 
' | | ¢} ‘ ' 

Vie | ie’ t i ! . ! 


Cd). Did nm hear House, in that Versation, mak y threats 

©. No, cir. Well, I heard hi | 

(sl, 71 AY TON. I< that alter tiie line ‘ 

Mr. Barnes. Yes, sir. 

Col. CiuayTosx, Then neve Hind 

Thi Wuitnt ==, lt Was otter tiv min Was missing, 

Col, CRAVENS, Wi i y were not hunting for the man and woman ? 


A. I don't kn V4 ihe rthev were hunting for them or not then. 


Mr. Barnes. Who was present 
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—— 
. 


The Courr. I don’t think it is compete: 
Mr. Barnes. You had heard a conversation, did you, after this, after 


Steadman was missing 
A. Yes. I heard some =peak about it in afew davs atter he was miss- 


ing. 
?. Who Wiis pore sent whi n Sam Was t ilk ne r 
A. Mr. Goings and Gus House and mvselt. 
Q. Is he the husband of the woman was missing ” 


A. No, sir. Sam House was the man 

(), Where was that” 

\. We were putting up a yard fenee, Tan’ Sam and Gus and this man 
Goins; that is, a paling fence around the house for Charley Stewart. 


iJ. Wore tices parti . mere ‘iT thy ti) 


4% \ . —iT ;*? Til nil \ | 
21:3 (), Dil wou see them at anv time armed there”? 
a No i 


his Wis a dav cr two after this man Steadman Wiis Tilisslliv 4 
BS. Sis. 


he eonversation vou speak of was between this man and Sam 


ean 
ee 
- 
— 
— 
~ 


ee 
(). IT want to ask the question—ot course the court can rule it out if it 


Wahts to if In that COV rsation Vou heard sam House speak It) reference 


to this woman and Sti adn niin, and make threats against Steadman : 
Col. CLAYTON. | object. 
The Court. Yes, it t- incom pete nt. 
Col. CRAVENS, Where was that conversation ? 
A. There at the store. 
w. «A day or two atter the disappearance : 


« . 


7 Yes. sir: a few davs, 
Mits., GhRORGIE PLOLSE, 


Col. Cpiayton. What is vour name 


A. It | ~ — scomb new . it wis Llouse ly fore, 

(). You were Sam House's wife? 

A. Yes 

() Bes vou remember where vou ived last October, just before vou lett 


3 
up ther 

A. I don’t know whether we lived here in October: | euess we did 
move trom here to Muskogee in October, 
Didn't vou live at Lipscomb’s store 
Yes, sir. 


| Went there 


lo vem remember when vo 
dont know what dav it w ts, 

) Whit pone of the bul ling did Vou live in ® 
\. Upstairs, over the store. 

State whether vou lett vour husband while there. 


’ Where did vou go to’ 
214 \. | went to an old man named Unele Isom Card. 


WILLIAM 


() llow far Wiis that from the pac 
\ ‘ 


Not verv fay 
Dh vi 
No, 


hd vou evel 


() 
‘ 

\. It wa best 
() Hh pe y\y 
\. lsom and m 


(J What did wv, 
® | list ss 


‘i ‘ee Te) lis Lheotpse 


Q. Where did » 
2 Went to an 
thi lady, 
(). How long ( 
xt dav. 
Wy re did 


. 2 

‘J Lied pra 
1. I sold 

(). For hb 

ae f . 
(>. Wi hic 

\. For toa 

>). Who 

\. | went 

(). WI 

\ vo ti - 
Q. You say Mi 


; } 
Elev pevrrcr adye 


) 
‘ 
1. Oniv just lone . 


H, 


c | 1 \ 
¥ | staid Upstairs j 


VLEXNANDER 


if Was 1 siv 


— 


u know Mr. Steadme 


Vs. 


THE 


UNITED 


STATNS, 
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Cross-examination : 
Mr. BARNEs. You sav you went to an Indian’s by the name of Lewis? 
A. I went to Card’s first, and from Card’s to the Indian’s. 
Q. Did Card go with you? 
A. No, Ir. [ don't know what the mans. name was went w th hie, 
(). It wasn’t an Indian you went to; it was George Lewis? 
A. No, sit. 
(). A colored man here” 

A. No, sir: it Was a man that taken me. I dont know whether lh: 
lived cal lis house Or rheot, went to ¢ rds une “(olthe Phan, | don't know 
who it was—— 

(). You don’t know whether an Indian or a colored man ? 

A. Be, a. © 

(). Krom Card’s ? 

A. Yes,sir. Then I went to Lewis’s,and that is an Indian, or they said 
he was, 

(). Dial Vou set him ” 

A. T saw him just by nightlight; [couldn't te 

Q). Did he look like an Indian ? 

\. Rieht srenar' like fill 
d). Wasn't it George Les 
\. [ don't know, 


ndian, 
Z16 ( vis, this colored man here 
(). Is Lena Lewis a vellow woman 
A. Yes, sir. 
d. Greorge looked Uke an Indian, did) hi 
A. DT didn’t sav he looked altogether like an India 
d- a hoctaw lrcdian é 
\. IT told vou T saw him by dark: To wouldn't know the man now, if 


| Wits TO see linn. 


{ 


(2. \\ I) if color Wil- it 

2. ae vas blacl 

() Lond | Lemorls TLixe Lricdia 

2. L cliddnn't ay i \\ ij 

(). Still, it was G . | | 

A. lt \\ sha ne | 

FP \ I stil ty | 

| wae ir’. 

() You staid out at nieht. and in tl ttonm patel ldav. Then who 
te \ he tt 


\r reed ft se 

Yi s, sir mit to a divoree from m: 
d. How do vou know 

\, Beeause the clerk told me. 
What elerk ? 


) 
c 
oy Phe Crreuit che rk. In the new courthouse here rp this town. 
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Q. You say von came down on Friday and went to Little Rock on 


‘ 
\ \ . . 
i) H lial \ 
_ we 
" On 
- 7 
\ Len bea” (ilcil 2 | rei! 
() bid \ 
. *% : 
() 1) \ . ‘ 
_ - 2 
(J. Do IN hem be 
26 0 
\) Lhiat is 
. wens 
KY. A : ( ‘ 
a fe 
\) \) ‘ i ‘ 
4. Yes, s : 
\) \\ . — = Tt. 
¢. 
\ | \ nm st 
y | 
\ \ i 
: 2 ~ 
. . 
‘. wee : 
(). |) ; 
i h } 
() it was « F 1 } 
y , 
A. less | 
(). Y : 
i. mes 
> <Cnm 
d. 
1. et 
(). Bet 
\. Nos 
2. Phy ven , . 
ee £ \~t ~ 
< i> oF “iv sw : siness, Vou 


denv it. 
1. I never in mv life: I «1 this fown 
(2. What did vou <lip fi tro \ Ustad 
A. Hi and | couldn't ret fi cy I ist duint think need take It 
all ber nise he and | 7 Int vre 


(). He accused you of these things 
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A. He didn’t to ny face, 
He did eee vour back z 
| don’t F phe 


Q 

A 

Q. What did you fall out about ? 

A. Because I didn’t think hi done like he ought to do. 

() ‘Then it t- allamustake about vou bemeg in that sort of business ° 
\ ‘That’. what it is, May be you think it aint. 

() [ami in hopes it is mistake . 

\. Well, vou just better onght to know it, or you will tind it out. 
QQ. Got a pistol al 

1. No ssn 

(). Yo ivtit have talked toon re) d many men in vour lite vou don't 


4G Vrs (othe | reeyyye Th r and Fait YY . | would retiit ra be oe 


i). You ~1 1 il Lipscomb:s store 


(), ie Vol reriye TLE rtalkineg (vill of thy windows to yy ope 
A. I never said a word out of the w mdow ID my lite there but once 
anc that Wilk To one Woman, and [ ti ld | ner not to pruat my child on the 
horse, 
(2. How many children have vou up ther 
A. Four. 
Q). One of them married ? 
\. Yes, sir 
(). You sav vou never talked to Mr. Steadman ? 
A. I never did: I never saw him in mv lite. They said te-dav that 
that was him that T hollered to Aunt, not to put the child on the horse, 
but T never noticed the man. 
219 Q. You may have talked toa man that did put your child on th 
horse there 
A. | never done tt. 


*) 


Q. But vou hallooed at him? 

A. I he Hered at the Welthatl, 

Q). Did you halloo at him”? 

A. No, 

() tnd | in quite a conversation with him ? 

A. No, sir: T never said a word to him. 

Q. Was it on Sunday betore vou lett that vou hallooed at somebody ? 


A. Yes, sir: that L hollered at Ann Fletcher not to pout MIonte on the 


And VOU sa they sav that was Mr. Steadman at that tim 
( | Wills told threat ti- dl: iv. 
t Wis Me Steadman that lh: ul thre horse ® 


lig vy vou not have op ned a conversation there and vou not re- 
member it 
\. What do vou take me for? 
». You couldn't remember evervthing ” 
4. Yes. I would: I never done it. 
Y 


mn , 


—_ > 


d. ol Were trving to vet away trom there? 
A. I know I was, and I rot away. 


<4” 
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——E 
1 rs ‘ . . e 7 ‘ 7 : 
C2. I dion’t insinuate it was disrespecttu » talk to him when vou got a 
“> ored Th 1 tar vet p -tWits 
\ Cy \ - tot] | ‘ j j 
() \ nd \ \ 
4) \ 
= 
\) | 
prul 
\ \ 
‘ } ‘ os 
" 
— \ } 
, F 
xu 
~ 
‘ 4 
% = 
QQ. | 
' 
‘ : 
‘ 
2 
i = 
’ 
‘\ 
¢ } \ 
A 
,' | ;? 


? , 
A. She lived there cytuits 
». How long did vou stay on that st 
@ She moved right away. 
d. When she moved out to the edge of the town where did she move to‘ 
A. Upon the side of the Fort Smith Railroad. 
221 (). Is she a married woman ” 
A. Yes, <Ir. 

Q. How long did vou stay with her 

=o A. About 2 months. 


4 \ 
<1) 
: 2 i) 
\ 
(} ‘ 
, 
fj 
. 
' 
‘ ( 
\ 
‘ 
( ) \ i 
x 
‘ } 
.? 
' 
‘ | 
\ j 
ca 
\ 
. 
\ | 
2 ~ 
\ 
? ’ 


‘d \1 


Q. 
A. A 
Q. \W 
\. 
pe 


\ 
| 
‘| 
Y 
‘I 
) 
I 


q 
$ 
(). 
\. 
(). 


Hi 


‘ 


i 


ris 


j 
. 
~! 

i 

} 
' 
- | 
’ 


idl vou see Steadman that night * 


~the last vou saw of It’ 


ct cdlav she cam up and 


- 

. } ‘ } ° +) 
~ the night Steadman Was milssing 
Le 


+ 


~— — 


——" ee - ae game « 


~—* - 


on game « 


re 
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(‘ross-examinat 
( BARNES . 
thy he t «la 


It w 
You 
No, 
You did 
No, Sir. 
(LAY T 


He brough 
(>) Wi 


= 
Q. A 
| cliess al 


After dark ° 


Yes, sir. 


hi 


piedny ft te 


tit r ors 


; 


What became of her 


Well, she 


staid Lier 


. ‘ , 
tit \Wihe | 


e* 
; 
’ 


g*? 


fuesday morning, and then 


she rot ill 
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~~ 
mv Wavon and | brouclt aL roalowsy 1) VMiarshaltown,. to town: ne, mvsell 
amd mv wife tool rial 
(), Whats ites 
.. oy 
i | 
‘J | , i 
1. Mr ( 
() \\ i, 
{ { 
\ i | 
' 
) - 
() \] 
{) \] 
<3 
() \\ if 
es \\ 
x > 
\ 
( 
{ 
’ 
~_ 
| 
\ :' 
() \ ( 
\ 
25 |) ifn. 
‘Fe | 
. 2 \ |) ‘ i 
\ 
;\\ ' } 
ee 
() \\ i i] i , 
\ \1 bret 
GQ). When 
¢ 
A. On Monday melt 
(). Tlow long did she stay there ” 
\ Ail night anne all cit Puesday, ana ‘Tuesday evening We started ~. 
_ 


down to Mr. Lewis's mother’s. Tle was voine to the fair. and I was too, 
and she was going down there, and we taken her to his mother’s, and she 
Wiant= to vo to town and [| carried her, 

Q). Where did vou take her to? 

A. To Gabson Station, 

’ W hist place is that ? 

A. Gibson Station. 

) How far trom where vou lived”? 

A. I don’t know; it is a good Ways. 

). What time did vou take her there ; do you remember ? 

\. Wednesday. - 


(). Did vou get a dress trom her? 
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A. Yes, sir. 

? What did you pay for it? 

A. Four dollars. 

Did vou see anything of Steadman? 

A. No, sir: I don’t know nothin’ about Steadman. 

The Cor RT. Dict ANV mah wo w th vou” 

.. oo sir, | 

Col. CLayTON, Who was it ‘ 

\. Mr. Lewis; when we got to his mother’s we staid all night and | 


got his brother to drive the wagon, and he come on down home. 

(), He Was ac lored man - : 

A. Yes, sir: I got him to drive the wagon tor us. 
226 Q. About what time on Monday evening did she come to vom 
house ” | 

A. It was Monday. 

(), W hat time in the night t 

\. I couldn't tell exactly, but I think mv clock was right, and it was 
eight o clock bs my clock : but whether mv clock was right or not. | can’t 


=) 5 
ch ¥ - 


( ross-¢xXnmination : 


Col, ¢ RAVENS, Did vou know she wa coming there : 
4. No, sir : 
() Who Came with her” 
1. Calvin Powell. 
(). W he re did she Sai\ she wie rome 
A. To Little Rock. 
Q. How did she get on at Gibson Station 2 
A. | ean t tell vou, 
Q). You left her at Gibson S 
A. Yes, si 
(). That Is a rew | ir stay }) ne u i there ia station ther » an depot f 
A. Yes, sir: that is what I told vou t is Gibson Station. 
Col. Crayton. We will rest the ‘ease. vour honor. 
The Court. Call vour tirst witness, gentlemen. 
Th re Upon th Gove rnient clos Is cuse if chi s 
224 The defendant, to maintain the issu upon lis part, produced 


the following witnesses, to w 

James L. Johnson. Caroline Bruner, Charles Gladwell, John C. West 
recalled), Jett Marshal, J R. Terry. llarve Garrison, Col. William M., 
Cravens, Joseph Crow, Susan Hope, Wilham Turner, William Turner (re- 
ealled : John hb. Flovd, ( hari ~ Pi Phys ris. ¢ rus Obpeutt reealled ) James Bi 
Johnson (recalled . and William H Vie Kan r (ke it nant . who testified 


respectively as follows: 
228 Textim sige ; di tena. 
James [L,. JOHNSON, 


Col. CRAVENS. Where do vou live 

A. In-the Creek Nation. 

(. Were you at the plac where the body of Steadman is said to have 
been found—the remains of a man” 


l6olo4——10 
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A. Yes, sir. 

). Near Meagher’s farm ? 

A. Yes, sir. 

? How far from Meaghe rs farm ” 
\ 


It was between 40 and 45 “tep 


Q). When were vou there? 

\. The day ie Wie buried 

Q). T willask vou if you found anv money 
\. Yes, sir; found pieces of mone 

( What kind of money ? 


\ It was pieces of a YO-dollar bill. 
(). Grreenback ? 
\. Yes, sir. 


(). You were alple te) identify itas a Yoeclollar bill ° do you know whether 


anybody else found a piece ; 

A. I heard Alexander found a piece, and Charley Steward got a piece, 

(2). You heard Alexander did ” 

A. Yes, sir. 

(). You didn’t see it? 

A. No, sir. 

Q). 1 will ask you if you found any other money? 

A. Yes, sir; I found something that looked like money that was 
chawed up in a wad ; a piece as large as the end of my thumb. 

(). Looked like greenback ? 

A. Yes, sir. 

(2. Was all chewed up? 

A. Yes, sir. 

Q. Where did you pick it up, this 20-dollar piece ? 

A. It was lying a little out west of where the body lay ; just a little 
Ways in a path, nearest to where the body lay. 

Q. Where was this Stewar’ piece picked up? 

A. Right in the same place. 

(). Where was this other piece picked up? 

A. About the same place. 
924 QQ. There was a piece all chewed up that looked like a wad, as 
bigr as the end of your thumb ? | 

A. Yes, sir; it was laving beyond the hole, and it looked like it had 
heen rooted out by the hogs. 

QQ. You couldn't tell anything about what it was? 

A. No, sir; IT tried to take it apart, but as fast as [ would take it apart 
it would fall to pieces, 
(). You are <ubpeenaed as a witness for the Government ” 


. . 
A. T think so; ves, sir. 


(‘ross-examiunation : 
C'ol, CLAYTON, at do vou know that was money ? 
1. All know was by thi color, inal what was ehiawed li}. 
{) Wihat color was it | 
\. [It was vreen 


, 
() ae Wire Wits thi ihe nerve Stel Jame- hive 
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Q. When vou got there you found the remains of a man; what did 
you do with it? 

A. Hung it up on a pole in a tree. 

Q. How much of the body was there” 

A. The arm bones, from the shoulders down, and the thigh bones down 
to the feet. 


(). Found a gun there”? 

A. I didn’t see any gun. 

(). That had been taken away when vou got there? 
A. Yes, sir. 

q). Hat there? 

A. Yes. sir: th@re was a hat there. 
q). Part of a hat? 

A. Yes, sir; crown was torn out of it. 
q). Pieces were lost ? 

A. Yes, sir. 

q). Was it bushy there” 


A. Yes, sir. 
Q. Did you see a piece of his skull with a bullet hole in it? 
A. I didn’t see any in his clothing. 
230 QQ. Skull—a piece of his skull? 
A. Yes, sir; I misunderstood you; I thought you said a piece 
of his clothing. 

(. Did you see a tax receipt there ? 

A. Yes, sir. 

Q. (Handing witness tax receipt.) Look at that and see if that is it? 

A. It looks like it; I think it is it. I wouldn’t want to say for cer- 
tain, but if it ain’t it, it looks like it; I don’t say it is it. 

Q). I will read this to the jury? 

Col. CRAVENS. Where did you find that, Mr. Johnson ? 

A. Laying right close to where the remains was ; right close to where 
the money was. 

Col. CLAYTON (reading). “‘ Number 388.” (Upper left-hand corner.) 
* $2.50." (Upper right-hand corner.) “ Poll-tax receipt.” Dated some 
place in Arizona, “ May 7, 1889.” 

“ This certified that D.C. Steadman has this day paid $2.50 poll tax 
for the year 1889.” (Signed.) D. C. Whitley, county treasurer. E. J. 
T. Warren, clerk board of supervisors. S. N. Towner, deputy. W. O. 
( Neal. ssessor, 

Col. CLAYTON. I will introduce that in evidence. 

The Courr. Did the witness say he found the tax receipt there ? 

A. Right around where the corpse was found ; there was a pole pretty 
close te where the COP} ist tell. and this Wils laying bet ween if and the pole . 
(), How high was i”? 


** 


A. Four or five inches 
(). A small pole, Iving on the ground 
A. Yes, sir. 
2 Col. CRAVENS. The! ip ther 
af e 
( LAYTON 1) 4 with David ¢ Stead- 
- 1 it 


a ae ee a alg Leek LN 
Een. 
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A. Yes, sir 
(). What became of it? 
A. I vave it here to the commissioner. 
i. I don't find it among th J vet pe 3 > vou fave it to Mr. Brizzolara : 
A. I don’t know; Mr. Brizzolara or Mr. Wheeler. His ottice was in 
the jall. 
(). Did vou examine for tracks? 


- Yes, si but we found non 

(). A wad om hou tt K- 

A. Yes, <r: how tracks and trails rolng neve ry direction. 
Q. How did you know that Steadman was missing ? 

A. I don’t know, hardly ; IT knowed he was. ° 

(2. You found some cartridges there. 

\. Yes, sir: some empty and some loaded, 

FP Ten or fifteen? a 


A. Mus t have e been that many, 

(). a, a 

A. Yes,s : 

Q. And uf them loaded with buckshot ? 

A. One of them was loaded and branded “* B;” couldn’t tell whether it 
was buck or bird, 

’ Could vou te 1] anything about the color of the clothing ? 

A. Couldn't tell much about it. 

d. You a evervthing—skull, bones, and all? 

A. Yes, s 
(). eam know who took the bones up. 
\. No, sir; I don’t know. 

). What sized cartridges were these? 
A. Number ten, the one T-got, and all the hulls were number 10. 

Q. Any of them look like squirrel shot? 

9332 \. One of them laying on the ground, where the hogs had 
tromped it. 
). Some of them had been discharged ? 

A. I didn’t notice, 

(). You said before the commissioner that some of them had been dis- 
charged. (Reading.) “ Tdon’t know whether they fit his gun ; they were 
number ten cartridges; IT couldn't tell what they had been loaded with ; 
some of them bad been loaded with squirrel shot, heeause | saw them lving 
on the ground ; some of them had been discharged from the gun. I don’t 
think there was as many of them as 20 that had been discharged—mavbe 
12 or 15 of them : there was about 20) in all——,”’ 

A. | don’t know: there was some of them that had been discharged. 

Q. “TL picked up four loaded ones. All of them that was empty had not 
been discharged, because on some of them the caps were good, They had 
been tromped around and unloaded that way.” On part of them = the 
capes were Bune ? 

A. Yes,s 

Q. T wes ‘oe land around there? 

A. Yes, si 

Q. What sort of place was it where you found the body ? 

A. It was right smart thickety between that and the road, 


[a 


oe 


~ mae - 


oe 
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Q. Pretty “ thickety ” place ? 

A. Yes, sir. 

Q. Brush had been tramped down by the hogs near the body. 

A. Yes, sir; it was all tromped down. 

QQ. What kind of looking stuff was that you said was a wad of money 
as big as vour thumb? 

A. It was green looking ; all there was to it you could see something 
that looked like letters on it. 

(). Did it look like the cud that a horse had been chewing or a cow * 

A. No, sir. 

(). You saw no letters on it? 
cated a 3 dig some : couldn't tell what they was, 
(). W hat letters did Vou see ‘ 
A. I didn’t perv much attention to ut. 
(). Anybody else see it? 
A. Charles Gladwell, and Charles Gladwell’s unele. 
Q). What is his name? 
\. | don't know, 
@. Any silver money, or gold tound there—any at all? 
A. No, sir. : ! 
Y. Did the detendant tell you where he had left the deceased ? 
A. Yes, sir. 

(). Where did he tell you he had lett him”? 

A. Yes, sir, 

Q). Where did he tell vou? 

A. On the road, hetween the prairy and the bottom, there : he said he 
stopped to pick up some hickory nuts, and he overtook him at the corner 
of Meagher’s farm. 

Q. He left him to stop and pick up hickory nuts, and then he over- 
took him at the corner of Meagher’s tarm. Then what: 

A. He said that was the last he saw of him: he said he was in the road 
looking tip) utree ata squirrel, 

( ‘ol. CRAVENS, At the corner of Mi aoher’s farm ” 

A. Near the corner, 

(). Ct NMeaghe rstarm ”? 
A. Yes, sir. 

Col, Chaytroxn,. And then what ? 

A. He savs to him, “ Alexander, my horse is loose, and you eateh him 
and take him on home to the camp and I will go through and see if I ean 
kill a deer.” 

i). Cie through where t 

A. He didn't sav ; he didn’t tell where. 

Q. What did he sav about the last he ever saw of him? 

A. He said he was looking up a tree, as if he was looking at a squir- 

rel, 
234 Q. Did he say where that was? 
A. Something near the corner of Meagher’s field. 
Q. Something near where he was killed ? 
Col. Cravens. He didn’t sav so, 
Col. CLaytTon. I asked him it he was there. 


, 


a 


( 


; 
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Col. Cravens. He is your witness, and we have the right to cross- 
examine him. 

Col. CLaytox. No you don’t; you called him. 

Col. CRAVENS. You have no right to lead him. 

Col. CLayton. There isa road the comes in below where he was killed : 
did he claim it was on that road ? 

A. There was another road. 

Q. He was on the road that leads along the north side of that field ? 

A. The body was found before you come into the road; a little below. 

Q. What do you call below ? 

A. East of it. 

Q. Coming in from where ? 

A. From the prairie, 

(). He would have to go along that fence, 

A. After he got in to the tence he would. 

(). When he come to the corner of the field’ 

A. Near the eorner of the field. 

Q. Mr. Johnson, you say the body was between the corner of the field 
and where this road comes in there to the fence ? 

A. Yes, Ir. 

Q. You saw this map? 

A. Yes sir. 
235 Q. And you never told me before about this trail. [Showing 
map.| Here is the road that rans along Meagher’s farm ? 

A. Yes, sir. 

(). And here is the road that runs into the corner. of Meagher’s farm ; 
here is the north line of Meagher’s tarm, and here is the corner of Lips- 
comb’s farm, and you sav this trail runs out here from this point (west of 
body) to the prairie. How far to the left (west) of the house ? 

A. I couldn't hardly tell vou the distance, 

(). Here is the house right here, and over here is the Cochran house. 
You say this road starts out here [indicating | ? 

A. It starts out from .the Meavher’s farm somewhere near the gate: 
there is a vate right here at the house—Rabbit house. 

QQ. Do you know where the Rabbit house is ’? 

A. Yes, sir. 

(2. There is a gate there ? 

A. You have got the house closer to the corner than it ought to be. 

(). You were there when | made it : body else says =O), How close is 
the house to the corner ; is it 300 vards: is it more than that? 

A. Yes, sir; four or five hundred yards. 

Q. How far from here to the read ” 

A. | eouldn't tel] vou how tar it 1s, ’ 

Q. I want you to tell; you have got \, tell. 

Col. CRAVENS. From where”? 

Col. CLAyToN, From the body, where this road leads off to the left. 
(To witness.) You tell me where that road leaves, sir. 

A. I don’t think it is more than 100 yards to where the road takes 

off. 
236 (). The re mad takes off het ween the Rabbit Hlouse and the place ot 
the killing”? ! 
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A. Yes, sir. 

(. Where did he say he overtook him? 

A. Near the corner of Meagher’s farm. 

Q. That is where one road runs into the other? 

A. I Suppose So, 

Q. It is about 100 yards. The house is about 300 yards from the place 
of the killing, and the road runs off about half way between the house and 
the place where the body was found ? 

A. Yes, sir. 

Q. He told you that they stopped as they came in to gather hickory 
nuts ? 

A. Yes, sir. 

(). And that after that he rode on” 

A. Yes, sir. 

(). And then he overtook the deceased there near the corner of Meagh- 
ers field ? 

A. Yes, sir. 

QQ). And after he overtook him there deceased said to him that he would 
vo through the field, and told Alexander to catch his horse and take him 
to the camp, and he would go through and see if he could kill a deer: and 
then. he said, he went on, and that was the last he saw of him, and that he 
was looking Lip at tree for squirrel] t 
A. Yes, sir. 

». When did he tell vou that ? 
A. He told me that the day the Lovely was buried, 
Q. Did you ask him anything about the horse that Steadman was riding * 
1. Yes, sir. 
¥. What did he say about it? 
A. Hle said he was riding it. 
Q). Did he tell vou he supposed Steadman had gone off with this woman ? 
\. Yes, sir. 
When «did he tell vou that’ 
A. It was the day we were burving the remains of Steadman. 
237 Q. After you found the remains of Steadman, did he still sup- 


; 


purse he had gone off with her”? 


A. | reckon not 


(). Did he know Steadman’s remains, 

\. He claimed he knowed his boots and spurs, 

(). Did vou see the gun”? 

A. Yes, sir: IT saw it at the stor 

(2. Tlow was it? 

4 ‘oomstcle rably weat hr r beaten inal rusty. 

(). Tlow many loads in it? 

\. The left barrel was loaded and the right one empty. 
(>). That is the gun that belonged to “he deceased ? 


Q 
\. It was supposed <«), 
(). No hull in the barrel that was empty? 
\. No, sir: none at all. 

Q. Double barreled gun; that is the gun; look at that gun and see if 
that is it. 

A. [Taking gun.] It looks like it, but it has been rubbed up some. 
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(), Rust has been rubbed off of it 
\, . es, sir. 


Col. Cravens. He said that he stepped back on the road some where 


to a, up hiekory nut- 
A. Yes, sir, 
(), And he overtook Steadman near the corner of Meagher’s farm, and 
where he overtook him he w t his horse, and his horse was loose, and 


” told him to eateh the horse. and he would eo through the field and see 


if he could kill a deer 

\. Yes, si 

'- 
eanip and PT will vo through and see aif T can killa deer.” That was neat 
the corner of Ni That rs farm 

\. Yes, sn 
238 (). Now, Jolinson, this road that vou speak of there is the only 
one that comes down trom the east to the farm”? 

A. The Dik (lie | know og: | never Was al the corn rial the tari 

where thisat rond turns off since we il] Wiis thi sc. 


Q). You know where the Rabbit House is? 

A. Yes, sit 

(2. Do vou know where a litthe house is off bevond that, a litt//ffle east 
of it? 


7 . 
A. | row that. 


() “hae ast of it 
a. we 
{ Cn) “an same road”? 


road, between the read enicl the farm. 
(2. That is where Charley Cochran lives? 
The rowed rroes tO the lett of ( ‘ochran’s, 

(). Plow far does that house stand trom the corner of the tield—th 
Rabbit TLouse ? | 

[ don’t think it is more than three or tour hundred yards. 

(). It is not that far, 

A. | never was there in my life; all [judge is from the road. 

Q. Don't vou know that the road comes in tothe M ‘yher’s farm east of 

the Rabbit house, that it strikes the fenee east of the Rabbit house 
The one that Tam speaking of don't. 

(J. The one that runs out by the Cochran house. Suppose vou wer 
voing east on the north side of Meagher’s farm, and were vou going to 
Cochran's would’t vou have to pass the Rabbit House ; wouldn't you have 
to piss rie lit Ly the Rabbit [Touse ? 

A. No, sf. 

(). Llow near to the Rabbit Llous 
Pet A. I would Suppose mas he 150, Pycas be not so tar. 

Q. Why, great guns, [am talking about a point opposite the 
house: | hesens the ae stands ina field, but there is a road, or do vou know 
Whocther there is a road that runs along in front of the house, off east ? 

A. I never saw it. 

(). Dosen’t that read run off east of the Rabbit House ? 

_ No: west of the Rabbit Llouse. 


() L]e siV- = i \ TEL r. wena Cia Vota rst, nid take it (ith to the 


) 
v 
A. Yes, sir: T know there is a little house in there to the right of the 


ee eo 
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(). I don’t doubt you think so, but vou are mistaken. 

Col. CLaAytToN. Yes, that is a mistake: we will let it go at that. 

Col, Crag V Ns. Now, I believe you say you don’t know how far it Is 
from opposite the northeast corner of Meagher’s field; that would be the 
nort henst corner, east of the house”? 

\ Yes, sir. 

(). Now, do vou KNOW how hal i! Is from the northenst corner right up 
near it to the road that runs ot! to the lett? 

A. No, sir: LT have no idea: I never was there only a time or two, 
going to the prairie. 

(9. You think it is fouror tive hundred vards trom the corner of the 
held to where th bony was found? 7 


A. | would think so 
(‘AROLINE BRUNER. 


-CRAVENS. Your name is Caroline Bruner ? 
1. Yes, sir. 

». You were sworn the other day 

m Yes, Ir. 

', Where do Vou live ] 

A. | live in the Creek Nation. 


(). Dd vou know where Choska Store 1s Lipseomb’s store 
A. Yes, sir, 
24) (). What farm do vou live on 
\. I div up on Gentry’ Carry 
f You live at the same place Jim Bruner lives? 


‘ 
A. Yes, sir. 

d. Do vou know Alexander, her 
A. Yes, sir. 

). And Steadman? 
\. Yes, sir. 

d. De vou know when they came there 
\. Yes, sir, 

? Whit day t , 

\. They came there on Thursdav evening, 
(). How long did they stay there, Carolin 

\ They <td thers be riclay and Sat ira 1 ana Sunday. 

d. The first vou know that they were there where did they sleep? 
\. When they first come thes “1ept out te them CAM. | 

d. Where was their camp? 
\. At the side of the road. 
Q). Outside of the vard? 
1. Yes, sir. 

2. What time «id thes vet ther 
A. About sunset. 
d. And they slept that night out ther 
® Yes, sir: both sl pot cut there by thi wagon, 
Q. The first night they slept out at their camp ? 
\. Yes, sir. 
2 Where did they sleep the next night ? 
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A. At the same place. 

Q. Did they sleep in your crib any nights * 
A. They slept out in the corn crib the last night before he was missing. 
(. Do you know how many Sundays they were there? 

A. They wasn’t there but one Sunday. 

Q. Do you know the day that Steadman went off and didn’t come back ? 
A. Yes, sir. 

Q. What time was that? 

A. Went off Monday, after breakfast. 

q. Who went with him, Caroline ? 

A, Alexander; just them two. : 
Q. Did you see Alexander load his gun before he went off that morn- 


, 


, 


ing * 
241 A. I seen them load the gun, but then [ didn’t pay much atten- 
tion to it; [ was walking across the floor and they were settin’ down 

at the door in the house. 

i). Where did they load it? 

A. In the house. 

Q. In your house ? 

A. Yes, sir. 

(). You didn’t notice how he loaded it? 

A. No, SIV, | didn’t look to see: bout then they Was setting down in 
the house by the door. 

(). It was a gun—one of these guns that loads at the muzzle; it was a 
double barreled shotgun: he had borrowed it trom Jim”? 

A. Yes, sir. 

Col. CLAYTON. Jim Bruner? 

A. Yes, sir... 

Col. CRAVENs. Now, did you see him load any pistol there that morn- 
ine? 

A. No, sir. 
2. You didn’t see him have any pistol there that morning ? 
A. No, sir. 
). You was there when he loaded the gun - 
\. Yes, sir. 

J. But you never saw any pistol in there 
pistol if he had had one ? 
A. Yes, sir. T was passing along through the house. 
) You didn’t see it? 
A. No. sr. 
). After he got the gun loaded—that is, Jim’s gun—thev went off? 
A. Yea, sit. 

(Q). Then both of them had guns? 

A. Yes, sir. 

Q. Alexander had one, and Steadman had his own. They went be- 
tween Lipscomb’s store and Gentry’s field, going on towards Choska, 


; 


; 


You would have =t't'd) the 


Did you ever see Steadman any more atter that? 
242 A. IL never did see him any more. 
Q). Did you see Alexander; when did you next see him * 
A. I seen him: he come back that evening. 
Q). About what time”? 


, 
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A. About dark when he come in the house. 

@. Where was Jim then? 

A. I don’t know. 

Q. While they were there, Caroline, did they generally stay about their 
camp? 

A. They would stay there until they got their horses fed and got their 
breakfast, and they would beth go off hunting, and they would both come 
back together until that evening. 

Q. When they would get back, what would they do? 

A. They would go out to the camp, and get down, and he would come 
in the vard., 

(. Would they eat supper out there at the camp? 

A. Yes, sir. After they got through their supper they would come in 
the room where we was, and set down and talk until bed time, and then 
they would get up and go out to bed under the wagon. 

Q. Do you know how many nights they slept in Gentry’s erib* 

A. Never slept in there but one night. 

Q). That was Sunday night ? 

A. Yes, sir. 

Q. Now, this Monday night, when Alexander came back, where did he 
sleep that night t 

A. Monday night? 

(). Yes, the night he came back without Steadman. 

A. He slept in the wagon. 

(). Slept out there, did he” 

\. Yes, sir. 

Q. When he came back that night, what did he do? 

A. He came in there where I was. 
2455 (). Did he go out to the camp and teed and water the horses ? 
A. Yes, sir. 
Y. And then he came to the house where you were ? 
A. Yes, sir: and then came in the house and set in the corner, 
(). About dark ” 
\. Yes, sir. They had been eating with us, both of them, and when he 
Cote in he set down in the eorner, 

Q. Did he say anything to you about his partner, and, if so, what did 
he say. 

A. Well, when he come in and set down by the corner T missed Dave, 
and | turned around cnnel asked him where was Dave, and he told me that 
Dave went out by the corner of Meagher’s field, to go through to hunt 


, 


; 


a! deer, and he would he On} after a bial 

(2. Was Jim there when you asked him that, and when Alexander came 
to vour house and sat down, and vou had this talk ? 

A. Jim wasn’t there, as I recollect of. 

(). Did Jim come atter while ? 

A. Yes. sir. He asked him, himself, where Dave was, and he told him 
Dave went up around the wire fence, through to get to kill a deer, and he 
would be home after while. : 

(). Just like he told you ; 

A. Yes, sir. 
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(), When Jim came he asked him where was Dave, and he told him ot 
just as you have said, that he went through Meagher’s ficld, or Meagher’s 
Wire fence, fo sce if he could See a deer, That Is what he told vou ? { 
\. Yes, sir 
Q). And that is what he told Jim when he came ? 
A. Yes, <I, > 
(). Ln that nieht, aiter -taving there iwhuile, lhe went oul and slept at ' 
his camp, did he? 
\. Yes, su 
244 (). Where did he sleep the next night ? : b 
The next night there was a crowd of men out hunting tor Mi 
House's wile, cnc lie “id he Wills 2 littl scared Lo sleep in the erib hy ? 
himself, and asked) Jim if he could sleep in the back room, aud Jim told 
him all right, and he slept inthe back room, 
(). That was Tuesday might ? 
A. Yes, sir. : 
(). And that was because some men were hunting for Mrs. House ’ ' 
A. Yes, sir. 
Q). And he accused Dave of running off with her? : 
A. Yes, sir. 
() And rs broucht lis he] clothes 1) there and slept nn there 4 
A. Yes ' 
t 
(). Did a continue to sleep in there from that time, as longas he stayed ; 


| 
there ? 


A. Yes, sir He sh pt in there all along; he had heen having the chills 


and fever, and he moved inthe room where we had a tire the last might he ? 
Wis there, | 
(). Tle ors until he slept by your fire? 
A, Yes, 
(). Now, pot it time on Tuesday, Caroline—what did he do on Tues- ;' 


) 


day 3 i 
A. Well, as well cis l eould recollect, lie wanted to oO anc hunt his 
partner, and he said he had in his coming around, he had met a man go- 
ing in the direction he come from, and told the man if he seen his partne 
to tell him to come on, and he said he had met him. j 
Q. What was he going to do the next dav ? 
A. Went back and asked that man did he see his partner, aned he said | 
he must voon, ‘ 
Q). What did he sav the man said, Caroline ? 
A. lle ssid the riacili told him he Siw his prrther, _ 
Q. Now, that was Tuesday ? ' 
A. Yes, S11 ' 
J4.) Q). What time did he get back Tuesday evening ? 
A. I don’t reeolleet what time he riot back. . 
Q. What did he do every day ; did he go out and hunt him every day, 
or what did he do? . | 
A, No, sir; he didn’t go out every day. He was tendin’ to his horses. 
Q. He expeeted him back ? 
A. He was always looking for him to come back, and always looked, 
and he never did come back there, and finally a letter came there that they ¢ 
had found his partner. . 
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Q. Who brought that letter ? 

A. Jim Samuel’s stepson, William Perryman, sent the note up by him. 

(). What was his name? It was a boy? 

A. Yes, sir; I just forget his name—lI don’t remember his name—! 
don’t remember so well, 

Q. Were vou there when he brought the letter ? 

A. I was there in the house: and then Alexander he come dow’ and 
saves there is a letter here, and that his partner wis found, and he didn’t 
stay long, and he went and followed the little boy down the road. 

( The little bov was there waiting for him‘ 
Yes, sir: he waited tor him. 

(). Did the little boy tell anvthing about the body being found ? What 
did the little boy say up there ? 

A. I don’t know what he said. 

(. Did the little boy talk to you” 

A. No, sir; [ was in the corn patch and seen him come around the fence, 
and he told me when I got tothe house. He said a letter had come from his 
partner was found, and then he right away got on his horse, aud went off 

with the boy, and went on down the road, 
246) Q. Which way did they voy 
A. Alexander and the bow ; 

(). Did he vo with the boy 4 

A. Yes, sir. 

(). Now. then, he eome ol down Cust : that Is, down towards Perry- 
mans” 

A. Yes, sir. 

Q. You didn’t talk any with him ? 

A. No, sir; not with the bey. 


. 


(). You were out in the field ” 
A. Yes, sir. 
Q. And after vou got to the house Alexander got his horse and got on it, 


and, | believe, you sav he said his partner was found, and he got on his 
horse and started down the road : and then he eame back there in the night, 
the same night, and he staid there that night ” 

A. Yes, sir. 

Q. What did he do the next morning ? 

A. The next morning he rot tip) some men and went to go to see about 
him? 

(2. When did you see Alexander next after that ? 

A. Well, I seen him that day. 

(). What was he doing” 

A. He come back to the house and I was turned around the fireplace 
there cookin’, and he stepped in with a gun and he said: “ Caroline, here 
is poor Dave’s gun,” and I turned around and says : “* Well, sir, ain’t it?” 

Q. Did he stay there or go on to Muskogee that evening * 

A. No, sir; he didn’t went that evening. He carried the gun in there 
and cleaned it up and leant it up in the room where he was sleepin’. 

(2. W’at did he do the next day? Did he go towards Muskogee the 
next day, or try to? 

A. I don’t know what day he went to Muskogee. Jim told him he had 
better go to Muskogee. 


a 
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(). That was after the man was found ? 

A. Yes, sir. 

247 (). Did he go to Muskogee the next day ? 

A. No,sir; he started there, and he got to the terry, and he 
couldn’t get across, and before he could make it to Muskogee the mar- 
shals overtook hiia and brune him home, back to Lipscomb’s store, 

(Q). Now, Caroline, they werr there sometime. Did you ever hear 
Steadman say how they owned the horses, or whose horses they were, 
whether they were partners ? : 

We I, | heard them Suyve once that they Wils partners in the horses. 
2 Ele; net Steadman say soy 
\. Yes,s 
¥. Did you hear what Alexander said about it ? 
\. He said they wa’ partners in the horses, and partners in the gun, 
) They both said soy 
| Yes, sir. 
(). Alexander and Steadman ? 
A. Yes, sir 
d. Did - ‘y get corn from your place? 
\ Y Cs, SI 
() Well, sei got the corn, Caroline? 

A. Well, Dave would pay for the corn, as far as I seen; I don’t know ; 
maybe both of them was to pay for it; I couldn't tell; Alexander wouid 
come in and get corn out of the barrel every morning and evening, and 
feed the horses. 

Q. Do you know who paid for the corn? 

A. I don’t know for certain if he was to pay for it or him. 

Q. You don’t know which one was to pay for the corn ? 

A. No, sir. 

Q. But you know they both got corn? 

A. Yes, sir. 

Q. They both claimed that they were partners in the horses and in the 


$ 


gun ° 
A. Yes, sir 
Q. Do you know anything about a satchel being taken out of 
248 the wagon, Caroline”? 
A. He come there once, and searched around the wagen, and 
asked me did [ see any fellows in the wagon. 
r 4 That was Alexander? 
Y CS, sl 
a That was after they had searched the wagon ‘ 
. Yes, sir: and [ made answer to him: “ No, sir; none of us never 
SECH “« because you didn’t leave me to mind your wagon.” T know Jim 
told me there was two men walked up there and went towards the river 


) 


with it. 
(), dr ecteassa er 
A. te 
(). You ey \lexande’ that Jim had told veu about it? 
‘. peace 
(). aed a happened while Alexander was gone to Muskogee ? 


' 
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A. Yes, sir; I told him I didn’t know anything about the valise; that 
] never seen it. 


(2. All you knew about it was what Jim told you? 

A. Yes, sir 

(). Jim said two men had carried it off towards the river ? 
A. Yes, sir. 

(2. You hadn’t seen anybody take it, yourself? 

\. No, sir, 


Q. You said, Caroline, that vou saw Alexander loading his gun Mon- 
day morning, before he went off, in your house ? 

A. Yes, sir. 

(). Did vou notice what kind of shot he loaded it with ? 

A. Well, I don’t know exactly, but it was small shot. 

Q. It was squirrel shot ; it wasn’t big buck shot ? 

A. Not as | know; I was passin’ backwards and forwards through the 
house, and they was settin’ by the door loading the gun. 

Q. Who was” 
Alexander and Dave. 

Q. Was Jim there; do you know who was there—it was 
249 Alexander and Dave working with the gun ? 

A. Yes, sir. 

Q). That was Jim’s gun? 

A. Yes, sir. 

QQ. Were they loading it with Jim’s shot? 

A. I don’t know whose shot ; I didn’t notice that. 

<Q. Well, did you see the shot that they put in the gun? 

A. I seen them have the shots in their hands. 

Q. What kind of shot were they ? 

A. They was—looked like small shots. 

QQ. Do vou know what buskshot is—large-sized shot ? 

A. Yes, sir. 

Q. Were they large-sized shot” 

A. I didn’t examine them very close; I was busy passing along there, 
and I seen them there loading the gun. 

Q. If you notice no, | want to find out whether you saw any of this 
large sized shot” 

A. No, sir; not as I saw; I never noticed, but I know they was load- 
ing it with shots. 

(. You didn’t notice the shot particularly ? 

A. 1 just noticed a glimpse of the shot in their hands as | would pass 
backwards and forwards across the house. 

(). You came down here with Jim, didn't you ? 


A. Yes, sir. 


(‘ross-examination: 


_ 


- 


(ol. Crayton. Caroline, [ believe, is your name ? 

\. Yes, sir. 

(). This pistol von speak of, what kind of a pistol did they have ? 
\ Well. I couldn't tell vou what kind thev had. 

re Vlexand r hada piste 
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Q. It was a eap and ball? 

A. Yes, sir. 

Q. It wasn’t one of these kinds you shoot a shell in? 

A. No, sir. 
250) (. Did Steadman have a pistol? 
A. No, sir; he had a gun. 

Q). He had a gun and Mr. Alexander had a pistol ? 

A. Yes, sir; as far as I seen, 

Q). Did Mr. Steadman load his gun, too, sometimes ? 

A. You, oF. 

Q. He would load his gun when they went out hunting. He would 
load his gan and Alexander would load his pistol. Did they load the 
pistol in the house ? 
A. No, sir; out to the camp. 

Q. He would load his pistol there sometimes ? 

A. Yes, sir. 

Q. Sometimes got ammunition from your husband * 
A. Never noticed that. 

Q. [suppose he had a good many things ? 

A. No, sir; nothing but a gun. 

Q. You say you were busy about the kitchen ; you were cooking for 


Jim?” 
A. Yes, sir: and locking after things around the house. 
Q. You wouldn't pay much attention to those things ; ladies in your 
country don’t pay attention to such things ? 
A. No, sir. 
Q. Now, Caroline, you say that these two men slept in the wagon the 
first night they were there? 
A. Tea, a. 
Q. And Sunday night they slept in the erib ; there came up a storm in 
the night? 
A. Yes, sir, 
Q. And they moved inte the erib? 
A. Yes, sir, 
Q). That was Sunday night? 
A. Yes, sir. 
Q. And on the next dav, Monday, they loaded their guns in your 
house ? 
A. Yes, sIr, 
Q). Monday, afer breakfast, they loaded Jim’s gun‘ 
A. Yes, sir. 
(). Didi vou hear Jim tell them that one barrel wasn’t very good ” 
A. Yes, sir, 
25] Q). You heard Jim tell them that ? 
A. Yes, sir. 
Y. Tell Alexander that that morning ? 
A. Yes, sir, 
‘ou didn’t see the kind of shot they put in the gun ° 


) 


; 


\ 
A, 
Q. Or whether they put a different kind in one barrel ? 
\. No, sir. 
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(). Jim was standing there helping them load ? 
.¥ Yes, sir. 

(). Then they left ? 

d Yes, sir; atter breaktast. 

Q). When they left Steadman left first, didn’t he? 

A. Went ahead, Dave did, and Alexander galloped up and caught up 


with him. 

(). Alexander behind and Dave in front, and that is the last vou ever 

saw of Dave: | 
A. Never saw him crn mere, 

2. Did vou say Dave got corn of vou? 

A. Yes, sir. 

e. He had been vetting corn ever since he first came there” 

\. Yes, sir - he rot some tomatoes from me. 

). Did he buy them? 

A. Yes, sir. 

(). Did he ever buy anything else from you? 

A. No, <r : | asked linn ti keteh sardine eattish for me and he Says," You 

must give mea chicken.” and [ told him I would. and he said he would. 

an he eaught four eatfish for me and he traded them ofl, and the next 

week Alexander told me to kill the chicken and we would eat it. 


) 
‘e 


; 


(). Steadman tended to feeding the horses ” 
A. Yes, sir. 
( Steadman didn't do mineh Wel Ik 


) 
). 
\. | couldn't tell what they was doing; he never fed the horses much 


like he | pointing to defendant | did. 
(). Now, this satchel taken out of the wagon; T will ask vou 
ds pe about that: did Alexander tell vou what was in that satchel? 


\. Tle didn't tell me: he said it lad some papers in it: some 


petpers in the satehel. 
(). Didn't he ih thie re Was sole Tones in it z 
A. Poicdnt l¢ 1] Thie’ anything at vcvtat ATHY Haney, only serine preuype rs. 
(). Now. Carolin : | will ask vou if the ricelit that Ll Nuptse r ali pot Wn 


your house—the first night he slept ino vour house—if he didn’t go on a 


rennet deal thot nieht ana suv, ws |) ve. Leave , are vou coming ” 

\. Yes, sir: he was asleep, and when [ wok up ti wis talking im his 
~leep. 

(). Ile was calling Dave in his sleep? 

A. Yes. sir: and Jim made answer to him, and said. “ Dave is come,” 
ne savs, ~ No. it Is not come, because 


rhicrhit. 


and | was laving there awake, a 
he has been going onthat wav all 
(). Llovw long Wilts he colng on that Way 
\. He hadn't went on so verv long. 

». Tle was talking out loud” 

\. Yes, sir: so I could hear. 

(). You wakened ups 

\. Yes, sir: [T was awake; Jim spoke up and said he believed Dave is 
his sleep eallin’ Dave, and I made answer 


Cope: he heared ham talking 1 
fe him. ce No, he isnt qvcornye la earned thy it wus all | said, an the next morn- 


ing, sure enough, Dave wasn't come. 


161§4-...-} | 
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Q. You wasn’t lying about it, then ; Alexander was just talking in his 
sleep ? 
(No answer, ) 
Q. What did he say? “ Oh, Dave?’ 
Just called Dave's name in his sleep. 


AAT YS iJ. \V his if - he anavwe ™ ( dh). Dave: ( Ih. Dave,” in his sleep? 
A. Yes, s , 
{ What time in a niglit was that? 


re vou certain that he didn’t sleep m your house the first night 
alte _. Was MISSING: are YOU Ce rtain about that : are you not gre: 0 nH 
about that; didn’t he come home the night Dave was missing, and didn’t 
he sleep in your house that night; didn’t he sleep in the crib the night 
before ; didn’t he sleep in the house that night that he came home without 
Dave; you said it wasn’t until the second night? 

A. Let’s see; he slept in the crib before Dave was missing ; they slept 
in the erib together. 

QQ. He didn’t sleep in the crib any more after Dave was missing ? 

A. No; not as I recollect of. 

Q. Didn’t he sleep in the house the first night after Dave was missing? 
I want vou to think about that ; [ want you to just tell the way you think 
was right. 

A. He called my little boy out the last night he was missing and told 
him to go and get his bed clothes. 

(). Now, the night that Steadman was missing, didn’t he go out and 
ask the little boy to go out and water the calf, and when your little boy 
was watering the calf didn’t he bring in his bed clothes in the house, and 
that was the night Dave was missing ? 

A. Yes,sir; I just remember. 

Q. That was Monday uight ? 

A. Yes, sir; T gness it was Monday night. 
DAA Q). The night he was missing ” 
A. Yes, sir. 

Q. And it was Monday night he sent the little boy to water the ealf? 

A. Yes, sir. 

Q. And when the boy went out to water the ealf, and he went out and 
brought in his bed clothes, and that is the night he came home without 


) 
A. : Wiis ly rene iis > we all head =le pot and woke ti}. 
(). 

r 


(). How long did he sleep in your house ? 

A. Slept in there all along until they took him prisoner, 

QQ. Did vou ever hear him any other night talking in his sleep? 

A. No, sir; only that first night. 

Q Now, Vou talked cf Mr. Steadman it re deceased 's brother) about 


~* 
thiat, didn't you ~ 
A. "Os, <r: talked with him if littl : 
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Col. CLAYTON, Jim showed Mr. Steadman to you as his brother ? 
A. Yes, sir: I talked a little with him. 
Q. Did he come to you and talk to vou about it, or how * 
A. Him and Jim was standing up and « talking and I stepped up there 
when he was standing by the door, down stairs, by the courthouse steps. 
(). And you told him the same thing that vou have now told me? 
. A. Yes, sir. 
Ql. That it occurred that way ; I don’t suppose vou thought there was 
any particular harm in talking to his brother? 


A. No, sir. 


, 


255 Q. You were one of the last persons that ever saw his brother 
alive? 
A. Yes, sir. 
(). And you knew a good deal about it? 
A. Yes, sir. 
Q. And you told him they were camped outside of your yard ? 
A. Yes, sir. 
Redirect : 
Col. CRAVENs : Now, Caroline, I will ask you if the dogs wern’t bark- 
ing around there that night ? 
A. Yes, sir. 
Q. Wasn't that the night you heard Alexander eall “ Dave, oh D) Dave,” 
when you heard the dogs barking? 
A. Yes, sir. 
a Q. Now, Caroline, don’t you remember you told me awhile ago that 


: atter the men were around there hunting one night, and that you had 
heard about them hunting for Steadman and this woman, that Alexander 
asked permission of Jim to sleep in the house? 

A. Yes, sir. 

(. He was afraid to sleep out there’ 

A. He never slept out there. 

Q. Wasn’t that after you heard the men were around hunting for Stead- 
man and Mrs. House, and he said the men were hunting for Mrs. House, 
and if they found him he didn’t know what they might do? 


A. I don’t know. 


— 


' Q. They had accused Dave of going off with this woman, and were 
around hunting for them, and that was the reason he was afraid to sleep 
out there without Steadman, and that was the reason he asked Jim to let 
him sleep ine thy house ? 

A. Yes, sir. 
(). Now, vou said awhile avo, and I want you to tell it just as 
256 it was: vou said that on Monday night, when Alexander came 
back. that after <taving in the house awhile he went out and went to 
lye] jtist like lie alwavs did. No [. = isnt if Tuesday nicht that he asked 
Vou little bow to ro out with him \\ isn t threat the nicht that he Wits 
i treeatel ta) vo out, and it asked Vour ilttths Loy te vo with him. and that was 


Tuesday mht” 
\. | eant recollect so verv go 


i } ' ; 
+ i? : | . ; , ; " ; ’ : ’ \Ir- 1] : “ry “se f ue “vy 
‘ } lt Wiis Litt ! ti. bial , ' ' ‘ . fytim oF ! erie iliiitl, 
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(ol, (RAVENS, W here dy vou live 

A. ii the Creek Nation, Choska bottom, 

QM. Do vou know where Jim Bruner lives? 

A. Yes, <r: live somewhere nen one-halt TL from him, about 
north. 

(). Cn) what Dee 

A. The Seott Gentry plac 


(). Lh, vou ene \ wis re Ait i lived (oti the ~cLtiie prjactce last til! r 
\. Yes, su 
( Lind Vou | i fii pr tctere ‘ 


(). ae Vou know wh ree Utne di t nedlant, \ i Kiel Se and \lr. Sst aclinan 
were camped down there with thie ry horses ? 
1. About 50 vards from Brum rs how 


(). Do vou know when they came there? 
\. Kither Thursday or Friday, fT think 
i’. LLow lone were they there ? 

A. LO or 12 davs. } 

{) What dav did Ste udinan «le tpop rece 
F (Dy) \| Te i\ eek cites t}ys yvocnme thet 
( Th had been there ove week ? 


Ca. Sit. 
| Monday, tl k follow 
ith \ (oie a « thy Wet hy POLnowWlhe 


| 
\ 
[7 
Yes, “il 
,. That would be 11 days? 

AL. Tt was Monday he disappeared. T didn't see hita, though as I 
started Crlil saw Ale WHTTTEL r nent Hiern mr when he havc bene iT hu tine 


with lim. 


QM. You understood they went out together? 

A. Yes, si 

(J. Phev Jhad net eom here the Thursday betore that. but Thursc 
wekk betore that 


3 Thursdas or Friday a week before that. 
(), While vou were there. how often did vou see them * 


\ 


2 , 1] vtly «| sas Ol — l, ia 

. Cant ftetl eNaetyv “aw them) neauriv. ¢ ry dav « Vo. 
2S metimes Lwonld 4 ' Powent bw Di: it site Ee a 

ad SOTMOTITILGS Would see them is went ov inthe morning, and some- 


tunes | would see them as Lecame inin the evening. and sometimes | 
would go out one wav and come in another, 

(). You lisaed “OIE POLLVE rsatlon with them” 

\ | didia't have any Cony rsatlous with them until after Steadman was 
Hlssing : just het them, ana spoke to them. Phadatalk with Alexan- 
der, ii time oOrtwo, When he first Culhe in the first f vening: he CuLinie Ui}> there 
and wanted to know where to vet down the bank to water his horses, and I 
told him where to go—well, [just spoke to him a little; T mever had a con- 
versation until atter Steadman was missing. 

Q. But vou saw them almost every dav. Were they generally together 
When you saw them ? 


t 
+ 
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A. Sometime and sometimes one would strike out, and then the other 


would bea little behind him, and sometimes both along side by side. They 
’ 


reneraliv come in in the eve ning tovether: mm the morning, | sUppose , one 


— i* , 
lak nly a iittie first. 
mR Dey ween know inn Drune! 


} 


\. Yes sir: | have beep acquainted with him ever since a vear ago last 


() Wh lial 
A. He said | pay for it 
. \ l ried 
< a) hh ealibe a mc 

() etl \ 
3 . t it: 
~ } ned it 
be t 1] I \ \ tv th 
‘ 
( \\ | 


‘J. isk ' I} rit ty thie 
rround et |, after Stead- 

\. Tle <aid on Weed nissing he was out 
bra tie hitinting wi yp) ~~ i: ones were 
found afterwards dd thes 

(2. Was he huntu they tii e orm th 

A. l | dav time that is the s made in the oth her 

q). | will ask vou if Bruner told + invthing about what Mr. Stead- 

man (brother of deceased) here had tried to get him to say ‘ 

2H0) ¥ He said this Ste lman here tried to ref him to say that 


Alexander hadn't bought « i: that Steadman boucht all the 
Corti. and thie horses al] lig! rere to Sten ahh, ln howe didnt belong te 


Alexander. That is what him and Doe. St phens were trving to get him 
to tell that wity, 


oe mite wlll, gg — . 
ees —_— a 
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Q. Steadman here and Stephens were trying to get him to tell it that 
way? 

A. Yes, sir. 

(). Tried to get him to make that in his statement? 

\. Yes, sir. 


Q. Were vou at the place where the remains of this man were found ? 


A. Yes, sir: IT was there the mo’nring they were found: I wasn’t the 


} 


first lie thie re, though; some men was the re before | Wilts, and thev went 
, 


down citi rot i bheoX tt prtll the bones |i they mime to the store, and | 


went back with them the DOES Wits hanging ity On it pole in the forks of 
il bush, that is, the lew bones and some littl pieces scattered around on the 


vround, 


} 
= ’ 1] ‘ } ee. P 
\ l couldn't tell Vou fow manve:r a leis! preces near as Gig as that 


platform pointing to platform on Which 12 jurvmen are sitting |: Preces ot 


; ’ t . » 
money seattered all over thy rrouna, and how Tracks, rooted Up), prleces Ol 


rreeHnbacks, 
(). ac V reeeinys pieces fy Vol se that Indieated the =170 of the bills 4 
A. 2 or 3 pieces: there was one piece, a twentv-dollar bill, lad th 


figures on: then there was a ten or two just the fieures on it,and one had 


t} tue | } ’ | } if ‘ :. = viet i ~ tall i +] : ° ’ 
ie? Pata ie (oti: Deve | With a2 TWeTDEV -C1LOLLAP tD8Ll thet CHO TRUDE On), 
Q. That is, had the figures on. indicating the size of the bill and tl 
4 bal Is, tha bit PULTE Os COTE, TERCERA! Clit “17 OF The OLE ane tie 
Met t} 
4] Pee ) | | thare + tesat fro ly] | 
mM es, sir: the other there was yust figures, and the oumibers 
Wits Cone, all torn Ds no nerures ; ibad sore an thie how treks, 
j ;} } * 1} , 
scrttered a i} Te -ormne Vou could not tell whit thev were. 
’ 1 . . - 
(9. What was done with the remains 
\ |? , | ' } - : | —_—- 
; ion at bon ated buried right there Where they were Tout, 
? : | 


; . } ; ; 
FP \\V I t kind ot nh Dinee wis thot out from thet suc] to where Like beady 


\ 
} | } ] | 
the now Sites rr) Tae Peosaad Te Tine then dt 
\\ | | | , | 
A. ello at was not so verv brushv: kind of seattering brush: von 
1. | | 
, ] , | , 4 ’ , ‘ 
Contd de Phetes tbyd Tie Very PRELb ea 


, ) ° , 
(). btw if 1} ‘ ¢] \ tl 1 rhstidi Tlie} 
, | | 

A. | rif i tiie wmaetheen Vers 1) riod aL rial NI. dol nson mat thy, hones 
> } . | | , " : 
In thie Line . 1T)) ar litis ii. iy aL \¢ lil-~ ry'} bie Te tw ces) leg | Linn Long 

. | 
Haired dobluson. 
. Wie rey aoe ee 
— ares ‘ tf (tic Yeti peut if} i iie two 
7 ] ' 7 

s Son sds UU pPEECES Cob CPO . Mite ye fo Aart ow is put rt) 


\ &. Sf *- the oe PP Was torn outoor i 

L die! Vou see anv paipers seat red tround th re 

Yi = <1r: anid a TAN ree Th with Dave Stead p= 1) Lmyde’ cone. Sore 
asked Alexander what his prartrae rs mame was, and he said it was Dave 
Steadman, and the same name was on thiat peiper, The boots was till on 
his feet vet with the spurs, but the coat and overalls and everything was 


— 


a 


ed 
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tore up. A pocket knife was found, and a match box with the lid broke. 
and a little box of blue ointment there. found. 
Q. Did you find any empty cartridge hulls there? 
A. Yes, sir; several of them laving around there. 
(). Were they CMpty Tt 3 
A. Some of them were empty: | don’t know whether some of 
2H them were loaded or not: UT didn’t notice them: ther had been 
rained on, spoiled, anvhow. 3 
QQ. They were paper cartridges, were th: ¥? 
\. Yes, sir. 
(‘ross-cxamination : 
Col. Cy LAYTON, Are Vou a white man or an linedian z 
\. A white man: raised ina free country. 
(). bull blooded, are vou” 
\. I cuess so. | 


(), Johnson I~ il white inn I it 
AL. | ouess sos hi pxtsses for one. 
(). How long have vou lived tip) thes mong the Creeks 
a; | e*Cvrnne in there a vear tore) last \I rel 

1). Where did vou go trom ” 

A. Weebly rs all. up ther th) (* Tits thi thes shel | Webbe . 
alls : vent ther freon thee \; [~lanels «f vioin the Arkansas 
iRiver, rn this Cworrtnityv, 


2. Were vou raised ther | 
A. No, sir; I was born in Io 1 I came to Kansas when I was 7 


{) 
¢. 
‘ ’ " 
v. TD clichn’t stay r 

i } 
(). Mare than six Ks i | 
\. Neo. sir: it was in : » | ToL 

’ 
|? l i nd stand tl i [ Nit s it} — fT) f rs 

{) a... in i | 


{) 
< 
\ | \\ 
‘). i ar iy (; i! {; a j t .¢ 
} «ot phat ‘'~ 7 iri ‘ ae. - 
\ = rn pert }L } ; ti ? 
FP derstood vou to sa i tren 
A. I dont think T pu : d around 
Me ‘). l i” ik }) 
1. 3. wl 
{) Pes iped down j | j " pot ; ret] thy 


' 


tive eround, 


Q). How tar do vou think ther s tracks went down in the ground ? 
A. some of them ph yall hes 


* 
ee ap IN tr 2 ” fader aphadie — 
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(). Pdicdne t vo find aoe 7 aly 1} ’ (| '} 

F No, ee didn’t) find ag De flint ais what we wer looking for. 
digging in the mud for; they told us there was a buckskin purse, with 


c- 


Fw 
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ALEXANDER 


Dic vou see the man's skull? 


What kine of 


] 


sien 
| nere Was a hor 
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Q. How far did you live from that place? 
A. Something near half a mile. 


(). Were you down there a good deal ° 
A. No, sir; only passed the Camp a rew tines, 
Zz 


Phen vou don’t know exactly where thev were all the time”? 


€ 
| know vhere fhe Catnp Wii pitssed A te \ times, and | Was if 
work iT a field close to the house > we i uf some potatlves planted within 
lt) yards of Bruner’s hous ve were digging some ot them, and we had 
“ome Cotton to DL K. 


mW say that vou were in I (tj 


a 
j 
i 


' , 
; + ‘ _ H | ‘ ‘+ i " , , ; ‘ 
(| ty oid phil) Worked ytd ier | Citi Vol Plot ey up and ri 


No, Sig 5 se trie Jim Prune cine NI) l rry Went i there towether, 
y 


(ot bisa hela Of one of Pru rs iPttis, and iz rry had hold oft the 


i} r¢ \\ ti} | hy i> is i} , “y ; " 4 ve ‘ ; ) st? « 
\ Ye. | j t mT Pe eget i? ‘an ' } 
there 
‘) \) way ' ~ }) ‘ | Vi j ~ | 
i 
ty i... AO ie ly heard at 
\ »* sh) dy i] ‘ 
FP \ ‘ , ‘ | i + ‘ i] 
’ baal t ) 4 
\ i ‘ 
i? | 
i> WwW thy 
\ 
Wea ft 
ss ™“~, ' ‘ 
\ I] iti mi, ' 
i? W hyper ' i} =} } ? —_— 
4 int ‘ ’ ; an 
YQ That i, th rt is 
er 
(2. So, rf Bru \ ' . 
imine ti) ry al 
; . ; 
Wear 
() \\, ’ ' ; ‘ ly) 
\. ' ! ? fad ‘ 1} threat 
Q. The ailaie-aien + Reed's olin 
Wen f 
() Ih fiat eonversnation tv sud beat ty tf them clarmed t » be partoers 


anal ic lave equal Simin i} tive horses 
.. Yes. 7s it tole me thaton THe 1 hoz n cliflerent times ll}? thie re on 


thr fern beeton We crib down here, 
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(). He told you that in Reed’s office ? 
A. Yes, sir. 
Q. Did he tell you in Reed’s office he saw them load the gun together 
in the morning they went out” | 
A. Nowe, 
Q. Do vou think you can remember the whole of that conversation ? 
A. I might not recollect every word about it. 
Q. Was he asked anything about what they were doing that morning ? 
A. No, sir; not what them men war doing that morning; the only 
thing he Wiis asked ab uit was thi property, lle was asked to state 
268 what he knew about them men staying there, and all he knew about 
| the case; that is what Mr. Reed asked him. 
Q. Who asked him about the property 
A. Mr. Reed. 
QM. Did vou help Mr. Reed to make this map ~ 
A. No, sir. 
Q. Who was acting as the lawver there—-you, or Reed? 
A. Reed. 
QO. What was your funetion 
a | Wiis there to tell hirny Whirl rhe Vy about it: | didn’t know there 
was to be any proving up te do about it” 
Mr. Barnes. You were asked to tell all von knew about the ease and 


Bruner” 
A. Yes. sir: and Te rry told all | Knew, 
Q. And vou told all you knew 
A. Yes, sir: that was what we were in there for. 
Col. ( ‘LAYTON, T will ask Vou rl ait Mir. Steadman was inissing, you 


*? 


erie tive ar fermdant were pot tocretiv Mearive every niet 


\. No, sir. 
( (‘onsulting and talkine about these matters 


) 
‘ 
\. No.sir. 


(). Dic Voll =a inn AV atte 

7 . . . , 
A. Yes, Sil. eet Tk every ‘| iv. BET iii mext swimuriay. 
( \ 


() Wheat priveere ~teal Veoll Ta) -. ; 5 ri ‘ ; rig tea" i \ ry Cty arts r threat - 
\. There was a horse of Mr. Gentrv’-—a_ -tallion—and he got me to 
; ’ 
ftecod and water the horses and | ix t nes a dav 
C2. \\ ih could rheot thre aT if redae t feed and water the horse 
bl : ' 
Xs It Was Grontry s horse: he got lm’ foe Teewd Tilt: fhe enime frome Irom 
" . . ' . ’ ’ } 
thee fir with the rheumatism. cme te rot me to feed the lorse, 
‘ | ; 


(). Did Alexander vo down to vour place a gvreat dea 
\. He was there several time- 
(). Hlow manv times” 
* | don't kK now 
FAS (). You curned i rot ver ntimate atter this ith) Wits missing ? 
A. We didn’t get very intimate, 


— 


l. 


(). Hle was at vou prlence a great deal and vou were at his piace a great 
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} ’ 
(). ae : ae t Lh Titeie pear l l 
PLEReeeee rr Wils iT] 1a) ret th ' . ! iit ! Lie 


- 


The Counrr. That ts meompete 


" ' : ’ ; 
; t 
, , ,ot ’ t} rf 1) 
1. Jcoror. Do vou know how many horses these gentlemen 
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A. I think they had 38 or 40; they were taken away from there and 
I heard they went to Turner's pasture, near Muskogee. 

Mr. Barnes. You understand they are near Muskogee now ? 

A. I don’t know. 

Col. (LAYTON. This le t ndant took charge of thdm hetore he Wis ware 
H 


of them befare he was arrested. 


rested ” 

S No, sir: the marshal took chara 
(2. No, sir : he tok charge of them trom the time the rhbsthi lett until 
the marshal took them off, ' 

Mr. Barnes. He staid right there at the same place ? 
2G 1 A. Yes. sir: until he went down to repert; ne suid he was 
vgolng to report at Muskog that was atter we got the man 
buried, and the next [seen of him, he was back there, 


Col. CLAYTON, | 1) to that time he had charge it the horses, 
A. Yes, sir: al 


of them trom the time Steadman avas rhiissine, 


| 
Mr. Barnes. And he never made a move to get away from ther 
lh; he staid there until we buried the 


\. No, sir: not that | know of : ly 


body, and it torlel bhie it Wills roll te \l Iskowes te report his preartene r 


\rizona to 


being killed. and said that he was voing to write tbaek to 
Steadman’s nephew, and send word back to California to his brother for 
him to Come on sana cre'| lis i lf of T tie horses : that half of thie horses 


helonged to Steadman. and he was going to write. but I don’t know 
whether hy didi or mot, ae went a tl } te \Iu- ‘ rren - he said that was 
where he was going: but I don't know where he welt or not 


(dliourned till fooernOorrow at S..ot} 


yrs) JUNE 19, °1890.—8.45 a. m 


Cooarnntes H. GLaApwent— Continued). 


Col. Cravens. PT neglected to ask vou a question yesterday, and I want 
| Did vou inform Alexander, betore Steadman was 


thiat nie parthel and Mors. LTetise hiaacl been 


to ask you this m ring 
found—diel vou mtorn bim 
“Cell olny towards Wavone : 

\. PT told him Mr. Tlous told me that a man hac met him between 


Mr. House told vou that a man had seen him wher 


() 

xu 

\. That he had seen his wite nl Steadman right-close to Wagoner 
(), And vou told that to Alexand 

\. Yes, si 

CQ. You gave him that rer : 

\. Yes, si 


? 


Recross= Kumination, 
Col. CLaytros, When did vou tell him tha 
\. That was a week after this man 
). Lil hie say it was his prrtrn 
\. | Was al the “tore, and | “iM NI) [lous , and he asked! eC— 

i, Ne ver niin what lie asked vou vi i told this. man thicat l fous had 


vou that * 


what day was it? 


¥ =. sil, 
A I 


ne it Wills about a week atter the killin 
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A. | don’t recollect what dav : | don’t know whether if was a week " 
after the killing. 
(J, | wis) Vou Wi nid =the x ULC) OnE thy I] 


A. About a week atter the man cdisappenred., 


CZ. Q)t course ti Vashi t kk m{ at that time | mt Think he has evel 
been Killed it was afte Ss lisap} 
ee 
20%) i. 
‘ 7 
TS \\ i- + (iii 


(). Dav or might when vou told Ales 
A. Right close to Bruner 
(). Dav or night? 
\bout one o elock, 
Q. Anybody present ? 
Not right there, 
i). | beleve you are the man that saw about a three-aere patch covered 
with greenbacks ” 
 * No, Tht), 
(). Not quite three acres ? 
\. No, sir. 


Joun C. Wesr.—Reealled tor detense. 


Col. CRAVENS., You stated vesterday, when vou were examined, that 
you, with Tfeck Thomas, arrested defendant. At the time you arrested 
him, did he have a pistol? 

A. Yes, sir. 

(). The pistol was taken from him; what kind of a pistol was it ? 

* (One ot these armas sized pistols, ¢ olt’s. 

2. W hat TLL r 

A. T suppose about a .44, 

Q). Old-fashioned army piste! ” 

A. Yes, sir. 

Q). Cap and ball 
% ! 
). 
\ 


{ 


Yes, sir. Bm 
(2. You handled pistols during the war, and have handled them ever 
shee S 
I handled pistots a vood deal the time of the war, 
You know what kind offa bist taf Was 
\, 
\ 


‘ ] . 4 le 
rel ' AY at tT} eil a ee | ' { ’ ~~ Pylat 
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4 (‘ross-examination ; 
(‘ol. CLAYTON. Where is the pistol now ? 
A. Heek Thomas taken it. : 
Q. What kind of a purse that the defendant had? : 
A. One of these little money purses ; he had the gold wrapped up in a 

little piece ot ray. 

2. T thought vou said the greenback was w rapped up ina rag” 

A. It was, too. : 

? Was the old and the vreenback “ rapped uy) in'the ithe piece 2 

A. No, sir; the biggest wad of it was rolled up in a kind of a roll in a 


» 


2. L wasked you what kind of a purse he had the silver in? 
A. It wasa little half-round purse. : 
). Buekskin? 
\. Buekskin, ves, sir. 
Col. BARNES, W hat color Was it ? 
A. | don’t remember; it was a dark color ; it might have been a greasy 
color. 
4 Did it look like that (holding up a black purse)’ 
. Yes, sir; it was an ordinary money purse, 
Q Did it have a clasp? 
\ | didn’t examine it close, 
(). What became of it” 
A. I don’t know, sir; Mr. Thomas taken everything that he had. 
(2. What was done with the }» «ket book ? 3 
\. I don't know. 
Q 
\ 
Q 


~ | 
You — know whether vou would know it if you would see it? 
No. si 
Zz tar took it ? 
A. Yes, sit 
275 Q. Do you know whether Thomas took it or left it in the pos- 
seSsION of the de fe na: ant. : 
I don’t know. 
(2. Anyway, vou didn’t get it? 
A. Sa 
Jerr MARSHAL. 
Col, CRAVENS. What is vour pame 
A. Jett Marshal. 
~— ( Where do vou live? 


. . . . 
A. In the Creek Nation. 
OT F (LAYTON, ar tT. how many times have you been convicted of jar- 


*? 


‘ my 
\ Pwice. ard then have been i honed twice. 
‘J. Wor vou convieted of larcenn tiie] vhipped 
1 No. air. 


cf pardoned mit. 


\LENANDER ys ME ED 


UNITED STATES. 


' 


Denitentivary 


WILLIAM H. ALEXANDER VS. THE UNITED’ STATES. 177 
Why didn’t vou bring vour pardon papets down with vou ? 


| didn’t know thev would be needed. 
(). Dicky t these ore ntlemen tell vou you W un] | need ‘them ° 


/ ( 


\. No. sir: | wasat Talequah then * 
) 
). 


C‘ol. Cravens. deft. Col. Clavto . | you about. beine eonvieted 
Cherokee Nation. Dial \ t Marshaltewn 
° . ; . | 
\ Y es. =) ) ; | moves] lip t ;*r | ; | i i ’ _ - ' 
cy. There was a kind ot a war bet tlhe pM ppl of Marshaltown and 
people ot thy ( rhe roke Nal 
' 


“ 

- 
— 
7 

* a 
é 
— 
o 
que 

— 

ofa 
om 
- 


= 
— 
a 
aicetenll 
a 
“a 
= 
, 
7 


cUTLa this ULC de 


Le a Tear Coat 
“ 
j 


() 
." 
3 oO. Stl 
() ow. this charge of tag . t you. enim itt these troubles 
v >» Bue ss a ’ 7 , 
, 
rw, 1} \ } \ =|) ‘ é 
; 
. j as 
\. Yes, sir: when I s | 1] > m\ 
, 
or whe site dea son : ) , | . 


(). Bat -till thev eonvieted | 
{ I, DARNES, When "i eeeraee =~ TI oul 1} threat eourt be I). ne chanc 
Col, CLAYTON. Four-fitths of thes ire colored peopl - this man that 


| : | ‘ i cnet 
is on the st To last might is an oheer © That N Pitot, 


loloti——12 
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Col. BARNES. He tsn’ 
case in the Creek Nation 


. . ' 
; ,? ; sat 
A. Yes. sit oT basa 


; 
papers HiOone, 
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. 
\ } 
Pee 
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os 
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( ) Wiva 
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— They said thev woul ld t take & S5O00L00) tor the male horse, and 
280 83 ow bed me to go that evening down there, and I told them I was 
building the house and didn’t want te Les ive, 
(). Tow did thev speak ot this stock when the vt niked about trading it? 
A. ae (porting ta defendant claimed te own if. 
J. How did they speak of themselves when thi Vv want lL to rent the 


. land”? ' 
A. They sald thes Wiis TE parthierstityp and the tast dav thev was there 
thev said thev was in partners } aii the stock-—- 
(). Whe =proke of that? ; 
A Phiat ls What | ‘ith te] ther \ W ohien tiievV Went to rich away, 
= 


Al Kernel ro Wats te bring thie hors (on) Woeclin sdav, nil Tract Steadman, hie 
tela Pike’, he Wils cron to Musk: me fo the Tair: an Thiet | neve! did =¢¢ 
them sinee, 


(). Phat was on Monday ' 

\. Yes, sir. 

QQ. Did vou hear Steadman sav who owned the horses? 

A. He said they was in parti rship and thi vewanted to buf corn in 


prcartrne rship. 
(). That is fog it Steadman said 

A. Yes, 

). The first t then Vou Saw thet Was on Sind IVs and the next time was 
] ; 

A, Yo 

\t a time thev started off Steadman spoke: of rong to Muskogee, 
and the de fondant, Alexander, Wis to bring the horse over, You don't 
know on what dav this man disappeared, or whether it was on that day or 


not: anvwav, it was on Mondas hey was about how tar from Choska®? 


A. Well, about three miles. 


(). State whether it was timber country or open, country ? 
(2. Well, it is about a mile that is prairie a ll tlie way, until vou get to 
Oreutt’s field, and after vou pass Orcutt’s field it is timber until it 
2S] goes, | ean't tell how tar, but after it passes Oreutt’s field it ts 


oe until t vets to thy slo erly, ard wl ; it (re‘ts ta the slough— 
if 1a bottom down to thy slough. . 

(J. Hlow did thes PEDOTD Shp op vectl l Ly . Oth rood terms (>? bracl terms» 
A. ae beth talked friendly, but of course when they was there 1 
: : 


‘ 
ii 


_ Q hey 
\. T couldn't tell; all T know | heen tofthe house and got din- 
ana one Daiek Tov rk : 
(). Do vou know how : t work? 
1. New sit 
() Do vou know bh «f 
: Mae ) 
(J f Vo te invtl t {day 
\ NO, s because | I | iv wea | am certa i 
: 
+ : 
, 
' 
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(‘ross-examination : 


(‘o). CLAYTON, Jett. | SUppose when vou were ly Ine tried Vou intro- 


duced your proof” 


VS. THE UNITED STATES. 


\. Yes. sir: that is why the chiet pardoned mie, 
(). You introduced the proof betore th muryv threat tried vou 2 


‘A. I lon’ know what vou are sped 
i. | SUIppose you took vour witne- 
wasn't wuilty ” 
\. 
2. 
A. ' ; 
d. Bat, evidentiy, they found 
mueh Cort dic Trae “4 men want to bu 
A. hi \ didn't ive: thes isked bide 
they rented the land. 
CQ). How much corn did they want 
\ Thi \ did't =it\ Only | 
282 (). Didn't they sas they Wi 
mive the corn: that they 
A. When they talked about the e 
(). And then when they wanted to 


i) : 

. S .. 

1. Not wl lam telline Vou, 

(J. llow come them to tell vou the 
\ uid t te] | 

() I al as ~ { j 


? paanued atl ,ebti I pipe 
A. On Leo Dennett. the neent at \| 
>, Where did vou live last fall? 
a | lived dit} el] Niars|; |’. fanny) 


kine ily nit. 


‘ 


“es before the jury to prove that you 


iit y let vou stav in jail. How 


uid rei t hae lane if Vou would let 


be pts -_ 


| 

i 
ve tier tela iinet Dishes doubts 
yaad Grae’ y cLL inet Libotl mM *liac’ partners, 


' ' : , 
Li Thiet Thorses Stendman himself told 
’ 
tt) re 
; . ' 
li }? jeeps] |) il} ii} tive LE) Be eee 
rptn ri pMartnershiip 
| : > ° a 
(il fiji Ti ! wale ;t? rhilhiik 


man disappear cf 


* 11 ‘— | ‘ : , o. ‘ 
Q). | will ask vou it vou saw people up here hunting that man 


IR and womnn atter thes issippe ‘ared * 


A. Yes, sir. 
(). Where? 


*? 


oe 
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% I siiW thi hh at a man = cotton peu by the name of Tom \erritt. 
i. Who were thes hunting tor? 
\. Mr. House and Tavlor Coons. 
», You saw Mr. House and Taylor Coons ? 
\. That is what I said was the na 


Where chic Veoll = Tie} 


i 
(). Armed \ . 
‘ oa vere armed 
() tn 
\ \\ i 2 | 


Competcneyv of the quest Pat length by both proseeution and 
‘ a : 


Yi 
() The da titer Stea 
A. Yes, sil 
Q). It was on the dav aft ipposed have disappeared ; you 
do not know of his disappearing the «lav that he was said to have dis- 


ippeared, [low long have heen here? 

Col. Cirayros. What is the object of that? 

Col. Cravens. I don’t have anv object in it: | don’t eare how long he 
has heen here, 
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(). You live iy there , 
A. Yes, sir. 
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() Wohpat meot dav vw r Vol Lhe incl this man on Puesday 
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\. It was in the afternoon: IT had gathered one load and started back 
to make another one. 

(). What dav was that” 
\. It must have been somewhere about the 2d: it was fair week : it 


Vis thy ~ Ist or est 


» : , 
ele Peay 


LY nif | ! Porat rtty tin a Ten thie Lene 
} , 
- } >. i! ’ j | i ] }) icine 
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(‘ol. CRAVENS. You help lf make that fenee: Towill ask vou I that 


. , we - | . 
piace eon rhe* seven) ii Votl cuin see oa nan ah Libe Rabbit house, Where thre 
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Q. What have von been doing thers 
Pager | | 


; B . 
A. Deen at work on Lipsecomb’- piace, en iri levnaed. 
‘ ' _ 
(). Dv Ol) KNOW this man f | Wis Killed up there, 


Ay] 7) e een the man 
; (2. Ta i | | 
\. Yes, sir; | 
i You | | 
an } ' ~ 


1 } aoe 
Soe 
\ \ 
Psi}! 
ie. i | 
3 
() | , 
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Q. According to that, it would be 


to the body? 
A. I don’t think it is over a mil 
Q. A little over a mile trom the 
ow) vards to the eorner of the iL | 
over a quarter of a mie to the stor 
\. Well. 


citi <e. THIS Core ~ 


(). Do vou remedy r thy dist 
\. Yes, sir: right close t 
i <Teps 1} th) ? ‘ ' i 
Ja rw ) Steps ‘ 
(). Hiow does 
.. ae there is 
. hehe i: n 
7 lj 
(). It was 57 - 
\. ¥ 
(). Tf 
= 
() 
\ \ [ 
() \ 
‘ , ¥ 
() , 
( ) 
| 
\\ 
\ \\ 
iw. 
— 
. * 
\ } 
() 
A 
\ } 
ie 
4 
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() |) 
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es 
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ee 
Q. A 
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Q. 1) I ity 
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over a mile and a half from the store 
and a halt. 


beoly ti this 
ib) fheld, and 


and then 200 or 
it is something 


rare, 
n then 


nt straight 


- 


; ' > >) ; ‘ *? 
‘ meV Wits LPO if rik 
, 
e Was a Dig stulnp, and if Was 
Stump Mi then 1 Wits alnout 
i 
' : 
Ts 9 ste te | rive iwwly 
= i 
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Ti} j ij there 
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Sie ind ( ital bs =f from) tis vy i] 
. } ’ ' | 
(). You didnt see t ndkereh until | ved 
- 
1. No, sit L chieds 
(). Liat wis from tl t~1ale 
, . 
pee oe 
7 } 
(>), Didnt vou - do rivht at fenee, an eC} 
296 Irom) the fenee 
, . ¥ 
A. No, sit L dit see | it i 
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rat OuUur=lel 
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OO mw 
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(). Then vou didn’t see him until he waived his handkerchief, and then 
you could see iggy top of his head ? 

A. Yes, si 

-. = es were vou at that time” 

A. I was richt out iD front: im th road, rivht opposite the Rabbit 
House. 
() North of the Rabbit Hous: 
\. 


Yes, sir. 

(). Te — gone to a place opposite where the body was at”? 

A. Yes 

(). Do: Vou Penn mber that Rabbit Hous what sized house it Wits v 

\. lt Wilts a stall House a log he 

(), How high was it”? 

\. T dont know; probably ten feet from the ground to the top. 

(). Vers <n all hous 

A. Yes 

(2. Te Vou Pethent lo how farit was trom the t Hit : how tur Wils it from 
the tent to the kitel: Lic you notiee Ul [ 


(). And thy tent Was cub “it 1 it Steps hnenurer to tlie roca thn t bie 


,% -? 
rim ; 
Yes, si 
(). lt Was nbout Zo ste })- trom ti tte thie linn where thir ten? had 


—_ 

~~ a 
j =~ 
; 


() Ana cbourt thir “TC ])s L theca f rt 

"< 

1. Yes, sn 

() Put e | | tty, t; ‘ . + ; 7 : ees , ‘ ? 
* ri Veotl it bik i r 3 | echrey =i |= cutis 7) | if 


DOV; \. Two or three: 1 tent Was ittle nearer the road than thr 


| 
pacotl Wils 
(). 1 will as! int al ite th 
Wi fis | iil L steppe ft iin DT chtvont © mite 
Qe | } pol } })}) ites Tipe 
isc, aml the tent, to the nort! ~1 erot the fleld: tell us, if von 


¢ ; . ' "¥ P 
2. ¥ es. Sil; evrary te | ' T! [ | Vals L 10 =Leps t i Opposite th 


right out mm the road, to thi -t corner of the fence—it is 110 


| 4 as | ‘ . , , ' ‘ ' 
Cn. CLAY ION. ain s, 21) steps the northeast eorner: thai would 


i tice clifferenes Phat is on mposite direction from the body 


Mir. BarNeES. Was there a gate tl roiling in the direction of the store. 


rom this poeovdnat Op posit the cabin, how many steps was itdown to 


4 0 steps from. the Rabbit House, right straight to that gate: th 
Rabbit Honse was 26 steps ba K. 
(). You stepped from the Rabbit Touse back near the corner of the 
house, to the ite, ami that was 70 st })- q 
A. Yes, sir. } 
Then did you step it from opposite the Rabbit House, to the road ? 
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A. I stepped all along opposite the Rabbit House, but don’t recollect the 
distance. 
() Was that 70 or 7s “l@}) 4 
A. It was 70, to mv recollection, 
QQ. You don't remember to have stepped it from the corner to the gate 
then from about bere about on a line of the corner of the cabin to the wate ? 
‘3 
() You ~Te epped it down opposite the | “dN 


<° 


dont reeolLleet, 


1. To the Rabbit House, was 220 -teps 
(). You did not step it directly trom the gate 
\. No, sir; opposite the Rabbit House right straight to the road oppo- 

site the body was PO ste }>. 
iJ. Lidl vou Tale Anny road near the Reaalsboit Plouse, a road rather benr- 

ing off northenst 
A. Yes, sir: I adhd. 
(). (Showing tyhcapD. ) Did this road bear off from this sick _or trom this 
side of the Rabbit louse? 
A. Well, it was a little east of the Rabbit House, that road started out. 
(). low recinay ste Js eust, to draw il line rrom the Rabbit House”? 

\. I think 25 steps 

(). It was near the Rabbit House, and east of the Rabbit House ? 

A. Yes,s 

(). Ane it ue off a northeast cours 

A. Yes, sn 
QJ. Do vou remember stepping the distance from this corner aeross to 

the road here? 
~ Yes, sir. 

That Is, this road that bore off from near the Rabbit House, north, 
th northeast corner ? 


It was 35 steps ; then it bore off about as laid down here, did it? 


> Toss NLD ination: 


Col, CLAYTON, In eoimng down from Coehran =. 7O ne enst. towards the 
place of the killing, vou would pais by thi Rabbit House. within 26 ste ‘Db 
of it? 

QQ. The read runs right along the field, opposite where the tent 
1. Yes, sir. 

(), lt ve i head beeen) sittitp ee ent. OFT 27 thie house. \ 
set preoapl pits thong that road, 3 

\. Yes, sir: PT would think vou could: the door of the house, though. 
was on the south side. 

C2. rea iv did the tent open 
\ ch 
} 
. 


I 
“oe 
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And 220 steps up opposite thi 
Yes, SIP. 

What was the r 
Wi i there 
How close to the bods 


Well, it is a gr: 


\ } 
it} > £ ' 
"nieaere i Tl iT? 


A. 
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| 
( asOll Vi i Could 


) 
c 
* is 


| | 
4 swollen plac 


bowl 


that gate, 70 steps from the Rabbit H 
() Dut the nearer vou eraol Toews 
’ . " : 
ij eould See > if s - ' | 
\. I didn't trv. but I euess I e 
(). Of course the nearer | 
{ tiled se : 
A. Yes, sir; I expect. 
(). it he cam ‘or 40 vards me 
him ? 


on 
Dict vou ever hunt squirr 


Y 
(). pees sO “them in big trees bef 
a. 26 
() Did vou stop before vou rot te 
\. It is just owing to how 
eM) Q). You have hunted squirr 


). 

uoiversal habit of thi iL 
al all. and look and =t't? thi urns 
don't vou know vou would ste pvou 
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Op ¢* Tay 
late in thi 


bieorse : 
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band from the tent to that place 4 


Col. C 


evround, 


ravens ” 


not san 


ound would he about 


t Col. Cravens 


aT Wiis Ter Ti 


ome to vou. the more of him Vou 
, 
‘ tc) VOOR, Vol ¢ ule sce tore of 
| 
ne Trsectwack 
vou co them 


the squirr Is is, 

| Don't vou know that it is the 
get off the T horses before shooting 
trisking around : 
f vou were hunting them. and 


~ 


evVetility. 


ura and hiteh him ir lore vou rend ter thas i ie“ 
\. [might: a heap of proorp ri wouldn 
(2. Lam asking about vou 
A. | would, 
(). The ze As: big tree whi re thi Lewd < la ing 
\. Yes 
(). Any more around there—bio trees 
.; sa 
( png more big trees cust of that tree? 


y t's, sir, 
(). Tt the 
nearer tothe 


Tn ot - bieacl re 1} bate hy 


betas than it ci peornt iti 


iy reotly 0 tive prlane 


+) ') 
Jihad opt? 


or 40 vards 
the ve mil 


Pheedh, court thy rs 


have been seen, couldnt they, piace opposite the ots 30 or 40 
vards Preothi the body. TorWil if I (its! orner of that I) time 

\. Yes. sir: Wve 1 could see at trom there. down to the bods 

(). Very easily 

\. Yes. sir: without anv t 

(), Do vou understand what | 

\. Well, I think I d lu vou to meat - eonld se 

in 30or 40 vards up tl 7 1 

(), No. <IT -_ + pepe i i} }' Is PPeorn thi rr ly. ter thy hose. 
anal vou etood opposite thie: Ppotys 70) ie ('ol. Cravem hic trennpe tp that 

1. 30 or 40 vards toward: 
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A. Yes, sir: IT could see him plainly. 

(), You could > he hin inside ot the fe nee, too: 
A. I don’t know. 

| (), Whiy eould vou have seen hime more plainty q 
A. Decwuse the eround rets higher ils it Comes to you, 

Y. Col, Cravens got in the lowest place he could tind, didn’t he 

\. Tle vot opposite to the body; L seen where he stood. 

You could see him plainer because he would come up the hill towards 


; 


; 


if 
fee 
. ' ° 


‘¥ 

lt would basen been theo trouble 

lt wouldnt. if su fe | r\\ bev 4 miine la) look. 
lal 


) dont suppose aman looks with his baek turned toward people 
A. Of course, it is supposable a man was lookin’. 


atl Wer lookine 


~ ~ 7 P 


Y 
Yi 
Then vou liad oa mind te) lovwol. idl lenve the rainicl tt ook off, lt 
In ©) ie 2A) viirds from the louse to thacat place— 

A. Yes, sir. 

'P vou ~peoal of, to the bods 

\. Prom opposit the house, 

You sprols io] there bene ct cron mwtaVy Preeti briars toward thie 
northeast corner, but from the house, up the other Way, It Isn't so” 
1. Not not so mueh bad thicket, 

?. When were vou there? 

AL. TP disremember the day. 


—_ 
~ 


». T want to know ; | don’t care the exaet date, 
A. lt Wil- lone crlooouat two nionthis ore, | (LCSsS, 
). Lisul the weeds orown ? 
A. No, sir. 
». Tladn't the weeds been cleaned out along there” 
\. Thev liad been mashed down like. 
(). | willask vou if they had not eat them with briar hooks 
Se between that hots carne the brew dy on the Thou iy] thie fenee tor fit- 
Teeny foot, “at th Witt alone tl) re 
A. Yes, sir: ten or fifteen feet wid 
(9. Tt is not trne that they had not been eut down between the hous 


aml the bods 
S WV ie thr re’ Wilts weeds <tiuding f re otay this house a 


.? 


(). CX pect PIV De there was a weed or two, lots of them, but they had 
been cut, 

A. They bad been mowed—eut—next the tence, but not that far from 
the house, straight on to the body. 

You looked down there from the house, 70 steps to the gate, and 
d see without any trouble ? 


) 
. 
i 
a Yes. sit 


‘The li. if HeNTt lo the house thes had het ben necut, how eould Vol 


stepped out from thy house. 
llow clic Vou wet there? 


' 
— 


I tollowed the road. 


7” 
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(). No trouble to see down there ? 

1. No trouble to see the rate, 

QQ. That is 70 yards and that is next the house. Hlow tar had they 
been cut down towards the hous 

A. A space of 10 or IZ feet wide, 

Q. From the body clear to the house, they were eat? 

\. There was 2 Spe of weeds cut right bby the side of the tence 10° o1 
I? teet wide. 


) 


(), From the fence, out 10 or 12 feet. clear down to the house opposite 


*? 


the house 
A. Yes, sir. 

(). And clear to the cotton patel 

A. Yes. sir: allthe wav that north fence from opposite th house 
pi Pen along tly} thre =inerle Pence, 

(). Nearly licald ca rile 
¥ Yes, sir: all around the fi I. 
(2. All around the field, a space of 10 or 12 feet wide, these weeds had 
been eut out? 


A. Yes, sir. 


(). The weeds bisa been cut ad with briat hook Siith they had 
(rrowtl, You are hol talk i ib) at tine eloaring that was~ don when the 
fence Was pret up there, Di about thee veeds thisat head rTrown tly) after 

1. Yes, si 

2. You ~prokse shout the road pposite the body, about an old ~turnp. 
an uf runs alone t! be*] 

oe ~H1 

(2. Until vou get opposite tl 

\ es, si 

Q. And there was chy la stump? 

.. — 

(2. Lind the 4 iritil | the rough vould take to 

e lett as vou went tt 

a is. =i] that vais f , 


| 
() ' ‘- ; ; | _ Zz ' - ti } ririy | thie 
nl Pre 


{ Rect a@ | I ; ‘ 
2. ow ial | rere vin LEP Veet 


} ar cas ] } | ) | 
sf " : P ; yee .) { . ” . 
_ If beeen ted Liv I |? bit) Pew i‘ | itiTtil Pr TTytaeieiy ‘\é ither. 


Mr. Barnes. As a matter of tact, do you know how long it has 


ie been since the weeds were cut out 


A. No, sir. 
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If Meagher: CVer hac if Cut oul brow long avo has that been 4 
Last fall “ometime: of Cours | Wal nt t| ere, 


* . } . . 
Dont you know there was a good deal of obstruction up and down 


+} ‘? 


vw 
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A. Coming from Choska. 

). Dic! vou vet to see the horse 
\. T couldn't see until they er 
Why nh they ri z 
Yes, sir. 
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(). ar ' orty ~ }) ~ af 
ee 
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t. At the time he spoke 1 
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Ootl?’ fas ait rose than 
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VI) Crarrison 


Tipers i byhey ‘ump stand- 
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tit ait re and 
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A. Ye =. sir. 


(). You have deseribed the eround, COLL toa }) int Opposite the eabin ~ 


; 


how did the vround lay, west 
A. Prettv much as Mr. Garrison deseribes it: there is. somewhere be- 


Tween thie eorner of thie it lf (> between this licotass caniel thie lanwdy, ‘it rise in 


the ground; it appears to slope up from where th badly was, or opposite 
it. cant } ii ips “dotrje’ ¢ To rtit t? bysaerh < | rieerid) We ne . if ~lopy = lly? in ry} threat 
direction (isl rptil | \ ' reel li) rive reopd i) 


the slouch, 


, , ; 
1] : Tiie'hy iT slopes down (sin iz 


(). He speaks of the top of it as being near the gate? 
>t ¥ \ly reeoriect om is il Viim We t «of Tih riaile, 
i/. You don't rem miber brow far? 


.. ey don’t: itis between the louse and where the body Wiis ; | 
think yest ol thy Prater, Doecrdidse thi orcite Ix nots rreat Wavs ty ti) the lietise ~ 
but there is a raise and it a = back to thi bendy, canned slop = back to the 
slough gvradualls 

ia. iL vou rem miber drow thy ppc res of things wer inside of thy 


field ? 


\. Particularly trem the wate out west. it is 2 dense thicket. 

() 1] mar cid i ome to the fene 

\ It « | thin 15d or ZO tes the fenee Wil- 
mist cut out: TP didn’t notiee the width of the 1 row; [T suppose ZO o1 
Md fan be s ivin I } Hortiwe- fro 
the house, miside of the fheld 

() Ln ’ 


" tat 4 
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~— : . , ‘ a 
A. Of course this would he a Mere FUCSs with me, mV recolleetion Is if 


ve would be near midway the distance 


: : 
is somewhere the erown of the rick 


between the house and where the body was 


a Wohiteh is steepest, the west side or the east side”? 
\ | don't think there Is riya ly litt rere | ! it tie thin! tiie slope Is 
oe isi. Decale if rtitis Lys) kK | | { ~ rl 


+. ; | } . ~*~ ' ‘ ‘ ‘ ‘ , “ 
{) air ~idbl be fit} T ihe \Veeat eile \\ ¢ ' | @ ; | ; ~ - }} Til thy loudly, 


~ 
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— = ; ala ‘ fi; wmwiy 
(>). You did n eX periment tiv tin vuole rurther cast to 
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\. No, sir; the only experiment. v vith this horse that Crarrison 
; . 
, es , 
pre Pine I Jie | pipe 
) |» — 
} i ‘ = 


(> I) know where the fer ) l from Mus] to Choska 


) 
‘ ai 
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() Lic \ ‘ ™ ' thy Il il ‘ ij }? | 1} ij ' “s | 
* <iW that POCRTICINIAN AL Cubtipy, ttl ‘ludnt see Sst vdian 
} 1 
‘Y. Did vou have anv talk with ! to track 
A. J =pok to thi< man Steadman one morning about a trade: if ne had 


} 


nV ponies he Wanted to trade, an thie said ™ No. he had ne Pontes, * byuut 
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my partner —| 
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he was the one hi 
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i was off, T reekon, two or three hundred vards ; 
i] thie milf kk if “e"'hiis iis thoneh Sti san 


r f dine 


feorn: 
rround there on 
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~ >" 
Q. And if he came trom Choska, he would have passed by the James- 
Rabbit house. 
"es. sir: rness he was a quarter of a mile south of the 
\. Yes, sir; I gu | 
beet ybvit hous when | repel Rr | : oa? TT wher | lived. ana | 
i Ti flown \T | ry - .Y ] han part es » nary 
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Cross-examination : 
Col. CLayton, Is Jim staving there with you yet? 
A. Yes, sir. 

{). Are both of them there? 

A. Yes, sir. 

Were thev sle ping Lover thes 
Yes, sir, 

ae Wills punehing hey 


\. Yes, sir. 
ag 


, 


Col. CLAYTON, Never mind I] punching her right there in bed 
\ ‘ain is whint he told | bw 
‘2. \\ i- : jf ~ 


{) 

c 

1. Oo OF, 

«. | ur | ~Eoithe 


, >see 
‘ ' oN POS Ee 


‘J ly 
x 
\ l: 
{ ) ~ { f 
\ 


: F 9 : ‘ : 
; i i : 
\ , , told them 1 eT 
‘ ; | . 
\ -~ oC ‘ ; a 4 
" ‘ 
' t heges 
(bieidh | se bit dit. 
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A She hisac] been thie - lonves than i I | aiT titi off and eome tomy 


Piety iy « 
‘) Lf. i | / iT I ) I 
4 
‘ ' 
\ 
2 \ 


Q. } ) ver What d 
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\ 

‘oe 
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J. You bet | - f i v| l 

. tens 

2. He was complaining about what che told the fewxen 

\. Yes, si 
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(). She told you she was erving from the punching and treatment he 
gave her? 
A. Les, sir. 
\djourned till 1.50 p.m 


5 pu UNE JOH, ])S90—1].50 p.m 


’ Where do vou live, Mir. Tornes 
A. \ bent Is rite s south of \lusk. ure’ 
». Did vou buy anv horses last tall—do vou know Alexander? 
* | have “ood bhi ¥ hor hts VEEP DL r mares from him and Stead 
M4 When 
1. Lo October sometime. 
’ Where? 
.. Muskogee: 
? llow many horses did thev | eat that tim 
\. I dont know: thev had a meht <mart buneh 
Thev had a buneh of horses th 


) ) 
: el 
-. | 1} i t | = ; 1] \I ~ s | os ; , 
. 7 
t mel «ley } t j : 
' : @ t) | i vn j 


Y. What did you pay for 
\. One hundred and ten dollars tor t! ty 

Cry handred and ten dollars: litt ive dollars Lplect 
t's, =r. 


\ 
You bought them at Musk 
\ , 
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(). Did they have them ina buneh? At the time you bought these did 
they have these mares Ina bunch of horses? 

A. Yes, sit 
Where did vou separat 
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1] 
1. Well. { TH rstand, [| - Lp dp Mone they were both owned 
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A. Yes, sir. 

Q. Where did you go to when you went up there? 

A. We drove into the bottom, next to the place where it is said Gentry 
owned the place, and we inquired for a place to step where it would be 
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Q). Whose was the gun? 
A. It belonged to I and Steadman: we traded a colt for it. 

(). You traded a colt that belonged to you tovether for the gun? 
’ \. Yes, sir. 
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(). Did vou know anybody in the Creek Nation or in the —— 
B60 ficdian COUMEPY thacat vou had ever seen except him? 
A. No, sir: T never saw 2 person that | had ever saw before. 
(), You had traveled together from Arizona all the way? 
A. Yes, sir, 
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he was riding a horse, bare back; but I didn’t know Mrs. House had 
gone until I went out to hunt my partner; [ went by Lipscomb’s store, 
and there happened to be men there [T saw on the evening before and I 
told to tell Mr, Steadman if they saw him to come on; they happened to 
be at the store, and they said © Nan’ vou the man we piissod—— 

Col, C'nayron. I don’t think that 1s competent, 

(‘ol, Cravens. Where did Vou go from the store”? 

A. | stopped iif t tae Jame place, 

364 ( What do you mean by the James place ? 


a 


Near wiry rt thie re THe were footie : thisat \~ thy first lantise 
[ come to on that wav: T hollered and ealled at the ftenee. and mobods 


appeared : wanted Tar Le || 


then about lis being rove’ ° | reported Tt» 
every bod : | Went out to where | I, ft Hien. hyo Ley Chae CoOrnrniCT ot thr Pence, 
in the woods there near the corner of the fenmee, and T heard a man chop 
ping (it) this I TT th) if tiirh- oll: | Went to ww tye x it Wiis, canicl tele] Hien i 
business there. that T had left mia partner there the veninge betore, and 
he hadn't turned up vet: he said “Don't you know he went off with Mr. 
House's wite last nieht 2?" Tle said he went awav trom the store: [T went 
back to the store from there. and | was standing at the store a little while. 


cand sormebwocts Le up and “Vs 


You know oe Crow ? 
| dont TOW tha Pbacthi : lisave “tard him a otew times, 
CQ) Pid vou meet him that morning? 
\ 
Hlow many times did vou meet bin that dav? 
ee that | Know of: | think that wee all: ihen mn the evening l 
saw tim on the t] it when Wits ith naling the horses, 
). You saw him in the morning and evening ? 
7. Yes, i nnd it “rita I) Wiis look ine or some Work cf ttl 
N Where did vou see him in the morning 
A. Up near the upper corner of Meagher’s farm 
). Phat is ont bevond James’ there? 
\. TP dlom't Know what direction vou would eall it, 


(). lt Wilts iM vond J Ltiie "y Pron this shore 


M Which wavy did vou wo aft vou lett hom 
., | went a lone Wives, Thien it id this main Chopping, canal l 


Went out to wher hie Wills. “annel fron threve | Went losterk ic thie — Tan's 


a You went al ne the east sich and met Crow, then went on and went 
| 
ter Wiel lhe] I \ i*| p>prutays rhe beet vot wane ly ter Th .1 ‘ 
() I] af ; 
‘* ' 
\ [| went baek toe Higy; Chien Bruner heard of itand tetold me of it, 
] ’ } } 
and he sid thev had been ar cerned that night before, Tintine Stendnhian, 
() \ ] r rh} | Tiley | e I eee sti Tee , ti] iF t twetol 
around t 
\ vi 1] dl l Pour Tres woul ry biel tithe some revedy yh ol 
| . } ' 
| ixskead Poriiiss to sleep in the louse. 
' 
} | ' 
() | f \\ - | <c deny | | ij | Vor] sieey | thy house | rome dtry 
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QQ. Was that the first night you slept there? 

A. Yes, sir; it was the next night after my partner disap) 
slept in the barn the same night hi disappeared ; [slept Monday 
the erib where We had been sleeping, and thre neXt day | heard 
people searching in the erib thie Tc. and thouelht they miieht happen to 
take revenge out of he, and l asked pe'isston te slo }} ime tha house, and 
[ ~lept in the house. 

GQ). Where did vou sleep at the balance of the 
\. At Bruner’s, in the back room 1 e, 
(). You sh pot ‘Tuesd iV mirlit 

A. Yes, sir, 


»ptyty () Lic anvthing ta | e that bibertit vere Voth arou 


~ 


eared. l 
night in 
of some 


‘< PLatiS! 
anv way ” 


A. The dogs barked and T thought “Inv p 


or three ditlerent times 1 rot 1} went 1 fey «tar at oT eon | 
| 
I 


Hest tramping around. and PT thouwht mavbe it was ha 11 wonld eal 
ta) tt) ao [= that you. Leave 44 

(). Tow many times? 

\. Two or three ditlers rr 

(). And vou would g 1) 

\. Yessir: J. 1 dpeoeay ' 
vho they we 

(9). Do vou remem! “ESP 
hat n wh) | red the ‘ 

\. Yes, sit 

FP When was that 

* TPhiat Vis Pinesc i 

>). Tbvat = the first mic rE 

‘sens Vy rT 

i lies tooled i} , ly 
vater the calf, amd te we | ) ) 
| P> Tan ine } it 

(). Did 1 ret | ? 

\ Yi Mrs I) | 
When r | illo \] <7 | } 
down, and | ) 

ref in}t- 


he . 
ri | | p ‘ Pepe 
’ 
T ttit- ’ 
‘J [dick ‘ 1 | 
Yes, sir: | 
‘) l] a> Tor 
\. About thi hundred 
‘). }] Y fthitl j Lie] \I _ 
A. | don't know: [Tha i tdens hh ist have | x 
seven hundred dollars: TP dont ki much. tH . from 
1} ’ ' , 
AT buquergu - at ieast he salad he lett my CG] iy Ol 
sending monev off: whether le did or mot, b don 
de> ks tad ll pet #4 
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(). W here did you iy 

A. We went to the man’s place on the Verdigris ; we went there and 
he promised next Sunday the man that had the place, which was near this 
house we wanted to rent, he was coming there to church; it was only 
about three miles away and he agreed to let me have the house. but didn’t 
set any price, 

Q). What route did vou travel ? 

A. By James’ there. 

(). I dial Vou go back thas Scbne Wats 

A. Yes, sir. 

i/. ar Veooll raw whist thisat hits Wil: 

A. No. sir: he was at work. and [vot him to leave off work in the 
carlton. 

(), (rote TH TTL thy rm. clic init end] Veootir atte nition cf ATEN buzzards ” 

A Novsir: ut bee dick re did | 
( Dil vou notree any buzzards 
No. st | 
LF 2 [diel vou hunt much tor Vour partnes 

\. LT hunted considereble tor him, but Tnever hunted as much 
ve cts waoulc bia if hye lhackn't heen ecused ‘yt running off vith 

thiset Wort, | citi ~rtistiod if thes hisucdna't THU brit believe he had 

crantne with the woman Po would baw found him in two or thre lays, 


Q). Thev convinced vou he had gone with this woman 


Phat be had wone with the worn 
7 Yes, =I] \Ir. ite torte Phie litrnase if thacat lhe 
the night before he went sway at the house, 


; ° } 
{ oni, 4 Pw Beil. ¢ Neves repnnned thasat 
— 


7 are them talkiny 


ee 


7. You didi | round for dim sod re for titin 

‘«° 

OQ). Itowa ) iter he was cone before von came to the conelusion 
he liad wone with th Dick t <atistv vou of t] (‘t? 

\ No, si 1] it ot i the st that is. fi | time then tole 
pov camped tee terted a rel thy pid { ' 

‘). rons that t mipresston 

kL. You, alt 

FP Wohien cid tthe first information that led vou to the finding 
of the bros 

‘a tit f Mir. Perry ne | yritten : nul Todeelare I 
cloonn ft I ) Vi \ V¢ Portnes I Th —tilostiane 
of the lets TH L thyer . T lost | 1) ’ iovou 
have mot found bana « IV ple | clidn’t take time to reac it all 

Q. Who bronght the not 

A At ttle boon domed krow tis peu . o miihel cot} it. *" THASTA 4 The 


Drow taseel canna mont tather onmoa “Weil, wept ce creel TEEN horse i> quick 
as Peould and started with him, and Teome to where Mir. Card was build- 

ine t hose: and -P asked Mer. Card to ray with me, thatit Was vet- 
 ¥ p- tine sate snc Atedia lc rOow thie Wil ¢ lie wanted te know Whit 


Was up; T told him bP could mot tell him. | didn’t want them to- 


ae 


no = 
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know anything about whato—the boy had told me what it was ; I remem- 
her he told me he though’ my partner’s remains had been found. 

(). The bov was going back with vou ? 

A. Yes, sir: it seems Mr. Card, | thought he knew something. Hi 
savs, “* Has vour partner been found?” IT said, * Notthat I know of.” I 


asked Mr. Card to go with me, that it was getting late, and I would pany 


him for his trouble. He said. “ 1 will have to take the horses out of the 
wigon ° l have wot ne saddle.” I enidd. “ You ean take mv saddle and | 
will borrow ) saddle.” \W, Went bp) | ) pevtime satveotit three opr Toul hun 


dred vards and T went and borrowed his saddle and we went to Mr. Per- 


rvmanes, | think if rhitint T Ve’ reel ie (Tie Lite dark : alot dark 
when we crest thi re: We st 7 | tl mut balf an hour ane be told us 
then alvout tn) Lrvl il} had been outs meTenl down » thant canter 
canned bisacd rhith wicrorss thie Peoles «of Pee Psanli. i} i Vor «en ana ile- 
~cribed it and named thy ae (? cr | t Mir. ¢ re nev is! | it where it 
was. eniled this beeabobvit | stim tte . \ prey “* TDN th) | bpeapne fT 
that time, so Mr. Perrviman savs to lhis man was found on Sun- 


dav. bit | THhY bon sick since 4 | | = I= the first nlite have had to 
send vou word.” We eame back \l Verrvinan Was to meet us at 
thy piste, | Went ceross= tol t phbeorning, ait pevUN DTN \Ir. 
Perrvinian s, 


(2. W her dick wow ror 


Perrvnian was to show us f od 3 7 it ane 
thi -e other mien cur 

Where did vou w 

\. Not far fi ww hye \Ir. ¢ the Ral 
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aE 
Q). Did vou recognize anvthing else besides the boots and spurs? 
# recouwnizer thie dist = fist ia bh fa bank be ‘ anc ther 
Was a tax recep rich saonnns a ie Kipers JN revtinea There Was sali 
mney tenok (oti fet | | ‘| | | cnet pretyyv tr 
Whol twenty: mraaye »N air {- il eribe: or Toy e and scotiye 
body else ool a part «sl (\ | | Bin mere Was = 
rare Litth pple | l tell ; | 
To vere stppall por | erand 
L thon ivi it to NM 
i} a ! Titixé 
(). ' , — 


() diel worn rates eid 
ee f : 

‘) an in 
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ee \| \bcds 
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‘. io 
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her] df 1 hii} ’ 1}! i ~ } | lf Tanai 
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— (>). You stated that atter the disappearance of Mr. Steadman vou 


hadi’t any acquaintances in that country that vou had ever seen before’ 
A.. NO, sf, 
(). You had the amount of mon tated, Did vou make it prurt olin 
that vou had that amount of mon 


AL. No, sir. 
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I staid there half an hour, probably, before I thought I had a right to 
speak ; they were trving a case. IT must have staid there 25 minutes, or 
half an hour; then [made my business known, He told me: “.A) man 
came in just ahead of you and has reported, and the authorities are sent 
out.” He said: “Tf vou ride fast vou can overtake them.” He said: 
* They went not more than 15 0r ZO minutes paast. | calculated 
, my marea feed, but PT didn’t teedit.  T went on. and, I think, 

| rraken them five or <rN miles from town, | rode up to them 

mid sastcoal fe | I 1 ni [ lel then Wits af NMiuskovee : tliat 
Vas a partner of thi mam: ame Mir. Weet saves. “ You save Vou are lis 

: 


i: rit ! ; byed a \' ee Pyimt ey iT) bie’ Tebere | tbe | “rid. ne Nos” anne 
| beati | | 7 I IK i li De | 
i 

(), ‘j ) ree on | ort Vou 

‘ I never did ne of that kind: there was nothing for 
I i i Hye piel i Thi ye could 
TARY ) | rin Gael rid nwainst 
bye 

{) \\ hinle I> i; 

L. Ro, Leow] 

() |) \ nvetl | l} ele I 1 hed Preeti 

Ij} Viiv? } 

. a on hot atal bhar, so Viv. Ti ~ asked me where thi entehel 
vers. sine a ‘ Priest mndersty | I f pic*hie’d Wale VU peat. . 3 [1 is inn thee 

.* . ‘ ; ' ue + 

viboreond, at hf. a if IS tbeot, ae “av- a have tumted) thy Wiivonh, 
went to Caroline and asked her if she knew who taken the satehel: shy 


idl Vir. Peru | terlal hey Thiitl tWeo nem cnume tp canned taken the satchel 


wav. To saw then that thev wer putting tip a joboon me as fast as they 
eould, 

(). You made 2 bill of sake te \Ir. Steadman ? 
\. Yes, sir: in Oklahoma, 

e. Was there any made to vou of his taterest tn his horses 
\. No sir: he simply had my word, just as he had mine trom Arizona 
to where | gave him the bill of sale. In leaving arizona, his interest in 
the theure—six horse—there was no papers; if was verbal between us 


| . 


site fis Our trust trick 


(). Pdicl Vol have auvthing 1) thasat “iil hel 
is \. Yes, sir: we lad a reload 


and sone av Wspapel with shells 


~Kon anil bhi lds t I thiset pistol - thie re Wil 


ha) thy itu and a tot of new pocupy ro sty 
lot had been used 
Villise, 


{ 


\. I think the 2oth of Tanuary : | 


( ross Kibmibation: 


Col. Chayron, What is vour nationmalitn 


& Peart Color dd. sir. part be py nel. 10) 


‘< 
; : | ! ; \ 
’ ? i ? ‘ 
y Libdthbin chbpeetdt Tine St! | CVn) 


te , 
er Outhnt Delonge to thts wub, 


in. and pretty near a whole buek- 


~ about 40 brass shells belonging 


i | } 
iis that bevel bisa ipeve'yy nsed. “anid ia 


r, that 4 all the contents of that 
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i part Mexiean., 
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2. When you left Arizona, vou lett there with how many horses ? 
A. 51 head. 

d. All of them yours but 12? 
\ Yes, sir. 

2. Were yours ponies or horses 

A. They were horses ; there was two or three ponies in the outfit. 

’ Whose horses were the best horses ” 

\. I think they were just about the same; [think T had horses just ; 
ronnl is lis: had horses the same stock ~ the best of his, 

Wihiat was \lr. Steadman's 12 | ~'= Wortll 

‘i clon KOM 


; 


= 


—— 


() 

\ 

\. TL dont know what bhorses th in this country : mn that eountrs 
they ought to be worth seventy-five or eighty dollars apiece. 

(). Didn't he have one horse worth two, or three, or four hundred dol- 


(). What d a think 

\. Phe might be worth two or three hundred dollars ; he was just a 
young horse at thet time 

CY \\ hat was he worth: he couldn't baw boon much Votnger than now: 


Whit Was he worth when vot wot to the lodian COUDLES with lum”? 

.. lf don't know. 

(). Don’t commence that alread What do vou think he ts worth at 
thasat tren last Oetober in the market”? 

\. dont know What the market Is, 

Q. Oh, tiddle dee dee! Now, Mir. Alexander, go right alone and an- 
“Wer ms UeSTIOns, Wo hiat do vou think the stallion Wiis worth : you 
were there during the sale of these horses, vou know what Mr. Steadman 
held him at, Vou lial pert interest > him and had him there to sell”? 

\. [ know what we asked for him ve asked S300.00 for him ane 
eouldn't ure’ it 

a. What wer thie othe horses \ tt wis thier ny of t he other 
horses worth as much as SZOOL00 of the TZ be longing to Mr. Steadman ” 


1. No, sif. 


* 2 Vii Viti hisrel Trpetnd Thiere 7 =/ , mand clone t Kk row what they wer 


\ | rrpcaede iy) rHyVEopeadryed te ely, Te —s= PPR \Ir. Steadman would <e || 


’ ; 
FP WW ohyeat ] 1 thy ; i st} | j mre 
| | bel ' ‘ + tle sre thes eynet ens 
¥ Vee Tpeol ee petist mrt Wali Pet's Wel Wort PT Titis Country 
| : | : 
lidn't sell anv sine e sold th ve soldi two tor STL LOLOO, 
(>) But those were vours, vou 
{. 
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\. Yes. sir: exe pting one, 
(2. He would have the whole of his own horses, and would have had 
t half interest in your horses. amd would have owed vou SOOO” 


\. Yes, sir. 


- * a ’ . : oI ; ’ . ' . : 
C2. Hh Pecan Veotd SLAM OND, te i rave vou a half imterest in his 
horses—for what was that? 


~— read plicki porar' .. 
i i 
Q. Then hex ed you $200.00 
P- re do Stip pos i} 
i i 
‘) Vil u" i | ; 


“< " j 
1. Mr. Stead 
‘) I «fl ' \ ;'s é 
\ ar i }) ™.,! , 
2 i] ; ; . staat 
A. Not 
. Q. How w ) () ua fin your half of tl 
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(). Did vou have any expenses 
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} 


(). Anywhere else * 
. No, sir. 


(). Stand Up), Mir. Ralls. Did vou ever see him. 
‘A. never sitw that rrycan) thiat know of any whe sc ¢ he Is astranver to 
i You did . e I =tril him that 1D hay stated, nor to 
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A. 3 undoubtedly do; I didn’t do it, nor any other man. for ] didn't 
know where he was. 
(2. You went to Muskogee one day ® 
A. 7 did. 
(2. What dav was it vou went 
. A. lt Wils the Sap dey thie marshals arrestes mie. 
{). Wi re Veet) gl Miiskoe j _. }? \ j ji 
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92 (). After that vou next claimed it was vour 
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Q. And that was the extreme south business house. The business part 
of town hes north of that, and towards the Arkansas River”? 

A. Ye =r sir: except “One buildings built there lately. 

CQ. Have vou told all he said about it? 
A. J wouldn't be positive ‘it mav be something was said about adver- 
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(2. Were you ever there again before you went and reported to the 
avent ? 


\. No. sir: as sure as God in heave 
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lite of David C. Steadman. who is alleged to be a white man-and not an In- 
dian. with a gun—by shooting him to death with a gun. In addition it is 
stated in the indictment that he did this wilfully, anc of his malice a 
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that element of it by circumstances alone. If that is so vou can punish 
no offense unless Vora rely (por that sort of ev nience, Contusion exists mn 
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which had lain undiseovered upwards of 28 vears were identified bv his 

surviving widow from peculiarith -inthe teeth and skull.and trom a 
carpenter's rule found with them. The identification of human re- 
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that they must bear the dreadful consequences in the shape of the forfeiture 
of their own lives following the commission of an act of that kind, the ex- 


ecution of the mandate of the Most High when he said that “* Whose shed- 


deth mins Lylovcnd bv Pebcth shall his blood Ly shed.” tor the protection oft 
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person possessing a heart void of social duty, and a mind fatally bent upon 
mischief. Now, this is specitic when we understand what is meant by it, 
vet in its general form it ts not properly comprehe nded, I apprehend , and 
neds some turther ¢ \ planation, You mieht take the first proposition that 
the law recognizes as correct, viz: That ins everv ease where a man wil- 
fully takes human lite he is guiltv of murder if there is no evidence in 
the case which shows that ti had a rivht to take that lite » OF that whieh 
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“You could not be moved to take the life of vour fellow man except ip 
the just detense ot Vour OW live - and rivhts, or the just detense ot the 
rights of those whome it is vour duty te defend. But just defense is no 
rine. 

Nothing truer than that. \gain upon this subject of motivi and its 

loc tian Vv. let us rend a little further what Mir. Wharton, the most 
1 }s eminent Limerican wail writer who has extsted in this 
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that isrational. The motive is never correlative to the crime, never ae- 
curately proportioned to it. Nor does this apply solely to the very poor. 

Very rich men have been known to defraud others in mere trifles, 
150 to forge wills, to kidnap and kill, so that an inheritance might be 

theirs. When a powetful passion seeks gratification, It Is no exten- 
uation thisit the act I~ Illouwtent : li yt” wha I pisslon I~ once allowed fo Operate 
reason loosens Its restraints, 

Now, Whether the motive bea desire for Tali or the satistnetion of some 
real or imaginary wrong, we can not find one powerful enough to ever be 
denominated as correlative or proportionate in the mind of an honest man, 
in the mind of aman who controls that mind in such a way as to keep it 
under the proper moral restraint, so that 11 recovnizes these moral obligva- 
tions and its leval duties to others. When it ceases to be under that. re- 
straint, men, ofcourse, become reckless, and it will consquently cause them to 
look thpoon lite ‘P= COPD APALEV I trifling thing. ane thes will tuke lite fora 
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Appeal trom the Circuit Court of the United 
States for the Western District of Arkansas. 
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they had sold two horses at Muskogee, the bill of sak 
Wiis signed Dy eneh Of the ind Steadman stated then 
that they were partners. The evidence also showed that 
when they left Arizona Alexander owned the horses, 
hittv-two mm number, except rely ead which were 
owned yy deceased, Steadmat pellant afterwards 
sold sufficient interest to Steadman to make them full 
and equal partners in all th ses.) «6 The Government 
claimed they were last seen toget the witness, James 
whe testified that lhe saw ed with them near the 
Maver’s farm as thev were apy ne it: that he was 
going in the opposite directh et thet hed ater 
wards claimed to see The tw = tThev were rreting 
hear thre planes Where the bod | Viireds | nel. and 
haat he heard “Olne telor tw Ys is lhiis Wes 

tradieted Ny the testimony 1 «lel | hie testimie \ 
of Harvey Garrison and of Thy - TL. Barnes and Wil- 
liam M. Cravens shows that it \ nipossible for James 
to have seen the lrorses from thr momt at whieh te “avs 


hie Wis when at cls Phim odie “saw Tiled that the had 
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In the ground between the t Is Tlicit If IS LTP OSss]- 
1] , | 
ble for him to have seen t his ness, James, was 
himself. is connect treo y sus 


pected of the crim 

After the separat | ) leceased Stead. 
man, Alexander was next seen two witnesses for thi 
Government hear the opposite corner of the Maver’s farm 


from the one at which the f separated, and on. thr 


road leading from point of se to cam Phese 
two witnesses were returning trom their homes at Choska 


Saw Alexands r for some tile before t iVeV vot to tThilm,. as 
he Wis sitting Ol) Olle horse lied Pioietlg this othe) Wiilt- 


Ing In the road, ane when the passed him. appellant 


parthneras a mah W ith a oun, bid told them 
to tell him to hurry on if thev met him, he was watts lig 
for him. ‘Phese two witnesses afterwards met a man 
with a gun and told lim to hurry LL}. that the man 


down ant ra) uc Was Waltlhv tor fli, bial bie tlis We red 


Llexanae bite VWaltihe solne cohsiderabie time, went 
to lils Cntnp Where le slept that might In the meantime 
} ! ’ 
the drusbaned of Mrs. Georgia Plouse, ino company with 


*\ around lis 


eamp. armed to the teeth with Winehester ouns and His- 


' ; . ret 1) 
\~ tra] r with Mes. Tlouse. The tollowing 
, ’ ] i ‘ | 
rei \ Vithieiel | (opal Se“srred? TOP Ste adnan. rhbied 
7 ’ | ' ’ 
~ informed that Sterdmiuin liad cloped with Mors. House. 
' . , : 
He. boweVvel] Rept tba seareh tor his parther, as he 
i | 
= , Te , 3 ’ :, 
cCAIICd ippiaahi. ssIsfte«l DV wan Prunny i. color | reddy 


} | } ‘ . . 
piesa \ ~ hhootlsc TheV Were cabhipbed,. W he Wis niterwianre ls 


Cioverny Vithess agalnst appellant: his testimony, 
, , , } 
bpar\s - (tise y' tered | the testimony of Susan Llope, 
‘ 
} . , 
Whio shows eht elhort on tits part. to influence and 
: : ; . . ‘ Pr Me ‘ ] , 
Coy] Ye eVidence of Caroline runner, Who Was a 


; } i " 
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Stead: Irs. Georgta TLouse and Underwood, who all 
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disiy red same dav, the body of Steadman was found 
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eoverv of na bodvound Ade Kena r went to 1 mrvinan to 


Wal 1 the might when Alexander vot to Perrvmans 


House, Thev met according to promise the hexXt morn. 
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lant to leave the country or dispose of the property ; but, 
Lp On the contral oa Al sande remained near the SCCTIC 
of the murder, with the avowed intention of waiting for 
his partners return or galning seme news from him; also, 
thirst lye ma Vertiss (| lor itoriatlon of hin. in) the Musko- 
ece | ber, alid Wrote: ta liis Cannat ly 11) California nnd Ari- 
AGL Era A POrTrlon oO] thi all 5 t | Wiis in ( Viel nee ane disclosed 
that deecused tyid been <lhot at least onee with a oS-cuall- 
ber riflevor pistol, by the stinele hole in tlre piece of the 
skull. wherens. the appellant lind no sueh Weapon, 


Peokh COTIVICTIO} \ Nill a Y ae ritiredes 11) the first 
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degree, motion for new trial was filed, argued and over- 
on 1 | 

ruled by the Court. and appellant sentenced to be hanged 


on October 2A. DD. PSO. bout Lh ck popne i praved “sna forma 
povperis and oranted by satd Court, bill of exceptions 
bY appellauits attorneys cmbodving the errors enumer- 
ated in the motion for a new trial was duly presented 
canal til 5 r it it Wiis Ly this Court disallowed, and. at the 
direction of the Court, the clerk of said Court prepared 
and the Court approved the bill of exceptions in this 
cause, exeluding theretrom the material errors set out in 
the motion for a new trial upon the ground that thev, 
Tike CotuUbsel: Tol thie at lehise, failed for Llote GN Ce ppUlons ‘ut 
three tyrry 

Many objections were not made and exceptions re- 


hiform practice of the Court, it 
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1 } } } ] ; 
hisvel Decome Welk Ubeerstood thasat all oblections and ex- 
; | i ‘ ; ] ’ ] 
ceptions to the rutes of practice of this Court. to the se lee- 
tlolh of rurtes, the thanher ahd time of thir charge, and 


} } wee 
manner and order of argument were understood by the 
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De wMers of the bar bid Court to ty objected to, objec: 


. ’ , . S| , 
tion overruled. and exception reserved. because these 


"he, ' " " ’ } | 
prortits nad been so olftem passed upon by the Court that 
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It seebed: aihhos 1 “Ul roo 6Uthe fourth te agai Tals 
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LaF OF APPE 


Bitt 


>. 


REE NMR ae ~ Seed 


action of its business, provided, only, those rules do not 


contravene the law of 
Fulton ¢. Bank, 1 Pet.. 604. 
Barry ¢. Randolph, Oo Binn. 
Du Bois ¢. Turner, 4 Yeates (Pa.), 361. 
Boas rv Nagles, 5S. & I. (Pa.), 295 
Richer v. Thomas, 2 Mo., 9S. 


Brooks Doswel | 7 Mo.. ver 


liod of selecting the jury n 


—" 


\V. rybrtaan thet lee Dene 
this case contravenes the law of the land. and we cite— 


leorsy tly (1) Trial hy Jury. 1{)] 
Thompson & Mertam on Juries, ZS 

i 
lorited States , Miareliuint. he W heat.. ISS). 


United States 7. Shackelford, 1S How., 590. 


We matmntatn that it was error to exclude thre te stimony 
R. Terry and Harvey Garrison, as to the threats of 
Samuel House and the armed party with him, made 
While in the act of bunting said Steadman and Mrs. 
Georgian ELouse, wite of said Samuel Tlouse. 

Their testimony showed that Tlouse and party were 
hunting decenused and Mrs. Hlouse, and while thus hunt- 
deceased the party declared their purpose to the 
tinned Steadman their Win- 


tor 
eflect “thatat thev could only 


| .: Ss : e* 
chy steers, GuUlis, ana pistols Waotllicl se ttle It. In COLLIN C- 


tion with the facet that Steadman was atterwards found 
dead near the place where thev were hunting him, these 


declarations are a part of the net of hunting. and illus- 


trate that aet. and as such are ACLILISSI De, and ther 
exclusion ao tutal error Upon the obvious rule that a 

. , 17 . . . 
declaration nc COMmMpanving an act ane illustrative of it 


IS adnissibie at all tl 
. } ] ] ’ , , j ] ’ F M » ] ‘ 
fo the admission of the testimony of J. Gy. Raw is, all 


| 7% , > 
NHtTorTneV-nt-lLaw. cLyp yy isan obmected. ior tWo rensons 


first. Because it was a confidential communication 
from appellant as his chent to him, said Rawls, as till 
attorney-at-law, and therefore privileged 
Second. Because it was not In rebuttal of anv case 
-—» made out by appellant, and, lI admissible at any time 
should have been Introduced by the Government in the 
presentation of its evidence in chiet 
To thi first ot these obrections ther Cali Ce rtainly be 
no difference ol Opinion on thie subreect. that if such a 
communication Was ever made it Was ot a confidential 
character, and on the claim of privilege by appellant, 
should have been excluded trom the jury 
“Whatever is communicated to a legal adviser by a 
client in confide nee, ane with a View ol obtaining pro 
fessional assistance, o1 leg | culdance, is a confidential 
communication, which is protected by law from = dis- 


closure in thie tris! ola cause 


= lt Is il privilege of the chent Liat thie legal adviser 
shall neither be compelled nor permitted to divulge. 
Wheeler v. Hill, 16 Me. 529 
Brand rv. Brand, 50 How. (Pr.), 70 
Chivac v. Remecker, 11 Wheat... 280. 
Starkie on Ev., Vol. 11, Title Confidential Com- 
munications 
Andrew's Adm. v. Simon’s Adm., 35 Ark., 77 
Rawls was a voung attorney at Muskogee, I. T., had 
not long been engaged in the practice, and if such a 
communication was ever had, doubtless first rive ulter- 
ance to the communileation nadvert ntly 
on 


Says Mr. Hageman in his work on Privileged Commu- 
nications : 


“ The professional relation ‘between lawvel and chent 
is peculiar, and is held in law more sacred than any other 
professional relation. It would seem sometimes that 
young and Inexperl need members of the har. in their 
practice in Inferior courts, forget this, and through the 
remissness ol the court In not Interposing an objection, 


14) 


or else in utter ignorance of the rules of privileged com- 

munications, betray the confidence of their clients, by 

divulging thetr secrets in violation of that rule.” 
Hageman Priv. Communications, Sec. 5 ¢f seq. 


At times it may be true that the rigid enforcement of 
this rule, of privilege, may operate to the exclusion ef 
truth, but anv one be tempted to condemn the rule on 
this eround, it would ay We I] to refer them to the eloquent 
language of the late Lord Justice Knight Bruce, who, in 
discussing the subpect, declared: “° Truth, like all other 
good things, may be loved unwisely ; may be pursued too 
keenly : May Cost tow much: and, surely, the meanness and 
mischief of prving into a man’s confidential consultations 
with his legal adviser, the general evil of infusing reserve 
and dissimulation, uneasiness, suspicion and fear mite 
communications, Which must necessarily take place, and 
unless Ina condition of perfect security must take place 
usclessly or worse, are Indeed too great a price to pay for 
truth itself” 

Pease vr. Pease, 1 DeGex & Sm., JS, 29 
Tavlor on kv. (7 Ed.), sec. 915 
Wharton on Ity., Vol. 1, see. 576. 

This protection extends to every communication which 
the elient makes Lo his leon! “avis r. 10F the PUP pose ot 
professional advice or aid, upon the subject of his rights 
(yy liberties. 

Greenl. Ev., sec. 240. 
llunt v Blackburn, 128 U.S., 464. 


So highly does the law respect the contidence reposed 


iil wher ct rts hotes of 


In an attorney by his client tl 
said chent (suspected of having been forgeries) were en- 
trusted to an attorney, the Court would not compel him 


to deliver them Up) LO thre attorney for the State tor the 


Inspection of the fraud. 
State v. Squires,.l Tyler, 147. 


Bayerd’s Peake, Law of Ev.. Appendix, |. 121. 


L 


Oral communications are thus protected as well as 
written Instruments, 

Chant v. Brown, 9 Hare., 790. 

Maxham v. Place, 46 Vt. 434. 

Higby v. Dresser. 108 Mass... 523. 

Williams rv. Fiteh, IS N. Y., 550. 

Britton v. Lorenze, 45 N. Y., 571. 

Orton v. MeCord, 43 Wis., 205. 

Cahoun v. Com., 21 Grat., S2v. 


And Tranny others too numerous to mention. 


The Supreme Court of Indiana on this subject says: 

“When an attorney is consulted on business within 
the scope of his profession, the communteations between 
himand his chent are strictly contidential, and the at- 
torney should neither be requires dor yy rmitted to divulge 
them against his client if the latte robpect to the evidence, 
both as to what was said by the chent or the attorney to 
each other.” ‘ 

Jenkenson v. The State. 5 Blackf. (Ind.), 465. 


Hageman Priv. Communications, sec. 28. 


It is not nece SSury that a fee be paid, or that a suit 
Was or was not pending, to make the communications 
privileged. 

Bacon v. Frishie, SO N.Y... 34. 
Andrews’ Admr. v. Simon's Admr., 3 


3 APE. 441. 


The rule of Privileged Communication, as applied to 
attorney and chent n) eivil matters Is substantialls the 
same as in criminal justice 

Ry. v. Sin ith, eited in Phill Ips Ol) BV., ] 71. 
R. v. Hawkins, C. & Kid., 825. 
R. v. Dixon. 3 Burr... 1SS7; also S Mass., 370. 


| Tavlor ol Kev (7 ed , SEC, 15. 


In the State of Ohio, where one was accused of a crime, 


he communicated to a person wlio Wis accustomed to 


eee eee 


12 


defend and advise eriminals, although not admitted to 
practice In the courts of the State, but only in justices’ 
courts and before magistrates, such communications were 
held to be perry lowe 7 


: 


le nediet 4 State (Ohio). 1 | N. a 12s), 


Linder act of Congress, IS62, the law of the State im 
whieh the court is held is the rule of deeisions aus to 
COMPeleleys of witness and rules of evidence in United 
States courts. | 


Packet Co. 3 (‘lough. 20) Wall, o2S. 


“Any communication niade by il parts to an attorney 
while taking liis professional advice Is privileged and not 
admissible Ltt evidence. This Is il rule of public poltey, 
in the imterest of justice. The most unlimited confidence 
between “tlorney cuniel client should le encouraged by 
requiring threat, as to all faets commiunteated in protes- 
sional consultation, the lips of the attorney should be 
forever sealed. It makes no difference that no fee 1s 
charged or paid to the attorney.” 

Andrews Admx. v. Simon’s Admr., 53 Ark., 771. 


We note a second objection to the admissibility of the 
evidence ot a (y. Rawts, whiaiech clpoy) t - with equal foree 
to that of Seott Gi htry, in that. if the same was admis- 
sible at all, it was not adniissible at the time it Was 
offered, not being rebuttal in its character. An Inspee- 
tion of ssid testimon will show thisat it 11) na Wily rebuts 
any fact adduced in evidence forthe defendant, and that 
it was error of the Court to admit the same at the time 
it was admitted does not require auhy citation of the nu- 
merous authorities. The rule of practice mn that respect 
iso universally known and followed as not to require 
anvthing more than a clear understanding of the status 
of the case to sustain appellant's objection and exception 
taken to the ruling of the Court thereon. 


In reference to the instructions viIVvel by the Court to 
the jury, in its oral charge after argument by counsel, we 
submit the instructions to the Supreme Court, with the 
objections noted thereto, in the motion for new trial: and 
to the end that exact Justice Prbea\ be done to the appel- 
lant, we suggest that the Appellate Court Is entitled to 
have the same Impression miacde Lh pron it that was made 
by the charge as delivered to the jUrY ; we therefore sub- 
mit that a rule be issued by the Supreme Court, upon 
the trial Court, to send uy) thie charge as taken by the 
two court stenographers as the same was delivered by 
the Court to the jury -and we further submit that subse- 
quent corrections of that charg ouglit not to be consid- 
ered by that Court, because it was the original charge as 
spoken by the (Court and taken “ verbatim ” by the two 
court stenographers, that went to the jury, that this Court 
should review. 

All of which is respectfully submitted, 

A. H. GARLAND, 
Ba. 2. MAY, 
bor A pp lant. 
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BOOD CRUMPTON VS. THE UNITED STATES. t 


l I"nited States of America, western district of Arkansas. In the 
circuit court, February term, A. D. 188 
UNirep STATES 
re. - \Murder. 
Boop Crumpron, ALIAS Boop Burris. } 


The vrand jurors of the L nited States of (mertea, duly selected, enl- 
paneled, sworn, and charged to inquire tnand for the body of the western 
district of Arkansas aforesaid, upon their oath present 

Phat ood Crumpton, alias Bood Burris, on the ord dav of Nov... A.D. 
IS89, at the Cherokee Nation, in the Tndian country, within the western 
district of Arkansas aforesaid, with foree and arms, in and upon the body 
of one Sam. M. Morgan, a white man and not an Indian, then and there 
being, feloniously, wilfully, and of his malice aforethought, did make an 
issauit; and that the said Bood Crumpton, alias Bood Burris, with a cer- 


Cikbh) wrtah then and there eh irered witl vriltip nwaler amd one leaden bullet, 
which said gun he, the said Bood Crus bpton, alias Bood Burris, in his 
hand then and there had and leld, the ind there feloniously, wilfully, 
ured if his THe sforethouult. chic dis Thies Tu ~hhot off, Te), Lorre t and 
Lpreodt thie tcl “Sith. \I. \Nlorean. nal f t the sand Locnend (°; brenpoternn, alias 
Dooml Burris, with the leaden bullet atoresaid. out of the gun aforesaid, then 


idl there. by foree of thr vunpowdel ifores cl, by the said Bowl Crumpton, 
alias Dood Burris, discharwed ined Sheot itt as ttoresaid, then and the re felomi- 
OUST . wiltully, ancl 7 malice iter thowuel # chia strike » po hetrate rel wound 
him the said Sam. M NMorgan rey sunne hpron tive head, side, back, and belly 
ot bien thre ~! if ssiitn. \l. Morgan. revabier te him t hae iid Sith. NI Morgan 

then nia there, vith ai lead bullet aforesaid, “> os oufore- 


i} aforesaid by thas TTT Rook 


¥ =sid disch roves arn het Cotnt cod Othe I 
Crumpton, alias Bood Burris, i “i upon the head, side, back 


, 
ithe r iN of him the =i) silty. \I. \| re mortal wound of the depth 
of tour inches and of the breadth of halfan ineh: of whieh said mortal 
wetnel he thre <tcl sin. \l. More Timesiial ne thi rt instantls lied, Lnd 
so the jurors aforesaid, upon their oath atoresaid, do say that the said Bood 
swim. \. Morgan i”) the riithi- 


Crumpton, alias Dood Burris, him th 

ner and by the means aforesaid, felomtousiyvy, wilfully, and of his malice 

ttorethought. did kill and murder. contrary to the form of the statute in 
’ 


euch eases made and provided, and agaist the preaee and «dienity of the 


[ nited States of Amertea. 


[indorsed :) No, . United States vs . Murder. 
A tT) ic’ bill.  troreman., \\ it hesses * 
Filed, ae _ clerk. 


The vrand jurors of the United States ct \merica, duly “4 lected, cin- 
paneled, sworn, and charged, to inquire in and for the body of the western 
district of Arkansas aforesaid, upon their oath present: 

That Bood Crumpton alias Bood Burris, on the 3rd day of November, A. 
D. 1889, at the Cherokee Nation, in the Indian country, within the western 


16317—l 


BOOD CRUMPTON VS. THE UNITED STATES. 


district of Arkansas aforesaid. with foree and arms. in and upon the body 
of One AMitn. \l. NI. reranh, al white ryan erred bot an i i iy, Then “anned thy re 


and of tis mathiece atorethou hit. elie make an 


then Vind - phen t | 
wath al ada i) L Pood ¢ ‘ul 1} { dourircis | 
thre is \ thie in= atoresaicd 
felontou | his mal roretl vty lid killa mil le] 
‘contrary to the form of t -tufture im such eases mind tnd prey mded. and 
letinst the pea lien (the United s if Ameri 


We the jurv tind the defendant, Bood Crumpton, wuiltv o 
killing sith. \I. Nore boas charred ry thas I =f c*eot] (y] thie indi ‘Trent, . 
80, “90. | 

ID. DB. Cox, 


(lndorsed : No. 3. United States \ Pood rumpton ahias Bood 
Burris: murder: a true ill, James C. Marshall. foreman. Witnesses 
WA. Bart, Christopher Hlarris, H. 1. Hove, Milton M. Edin ston, Rieh’d 
Morgan, James Lawson, Wim. Ro Grider. Riehard Colquit. Mare. Nichol- 
son, James MeLowery, Wim. Kevs, Mater Harri- Filed Felbyv 7, 1890 
Stephen Wheeler, clerk ; by FF. M. Dodge, D. 


Boop CreMptTon, ALIAS Boop Burris. } 


Cn this day eome the United States of Amerten, D Wim. H. EL. Clav- 
ton, esq., attorney for the western district of Arkansas, and come the said 
defendant in custody of the marshal, and makes known to the court that 
he is destitute of means and wholly unable to: nploy counsel in his behalt, 
and praves thie Court to pop mnt counsel to detend hin iti this Callse, and 
the court being fully advised in the premises, it is ordered that Mess, 
Du Val, and Cravens Berkley Newl, and W.S. Wolfenburger be, and thev 
are hereby, appointed counell tor seid deten lant, having had hearing of 
said indictment, and it being demanded of him concerning said indictment 
above specified and charged upon bim how he would acquit) himself 
thereof, he says he is not guilty as charged in said indictment, and puts 
himself upon the country. 
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Dunn. (reo, T. Galloway, 


son, twelve good and lawt 


John M. Haines, Robert Henderson, Nat Jack- 
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selected, empaneled, and sworn, to try the issue joined, and a true verdict 


rena r according to the la 


> . i 
of the vy TT nee, an tliere 


oft this cause. thev were pr 


And it is further ord: 


] 


and the marshal of this dist 


‘Pugs - 
balitl in 


Cs(]., | 
x sid defendant in « 
\\ tentbus I \ 
fore empaneled tor tl 
this rt, to 


| 
Timok TT} i" = 
; ‘ 
Phere 1} ) 
> 
Wel portal iii | 


wand the evidence; and after hearing a portion 


let bere time to further pProvress in the trial 
iT inch rere of a sworn bailitt of this eourt, 

dby the court that said jury be kept together 
rnishy meals and lodging to said jury and 


’ | xi eaourt, 


—— 
a 
- 


VMIay 28ST. TS90. 
i tea] States of Ami rieay Ds Wim. II. Ht. Clavton, 
the western district of Arkansas, and come the 


orthe mal shaland rey lis Htlorneyvs, Nii -sTS, 


! } ‘ a . , 
is. iti] ( ray lis. ri Pree WV Cheodnne the | ivy big rile 


’ ’ : ‘% a ‘ | } 
Ll] lis Culls nm charge of a sworn batlitt ot 


Rt. Burkley, Joseph Pf. Criner, Nat Jackson, 


( 1) Dooley DB. Cox, Wilham FF. Clitt. Gee. 


Rtobert ae (dersan, ' rebnpk din Dunn who 
ne further evidence and 


, ie 
Pere) - ptie triat of this cnutuse, they 


MAY 29TH, 1890. 
|] State- | \) erica. Dv Wom. ae Ht. Clav- 
| | Yrkans: ~. ana cvevdnye thi “nid 


toon s(y., cattle ihe t «al 
detendant in tt «1 by his attorneys, Messrs. Wol- 
fenberger, Nea | ( | 

Anil n 1) | for the trial of Calis 
in charge of a : t this 4 t 


ther R. Burklev. Joseph EH. Criner. Wim. F. Clift, 
(looper, Dooley I}. COX, lerankdin \\V. Lunn, 


(geo. T. Cratlows: OUI \\. Hammes, Robert Lene reson, Nat Packs i Who 


there not being time to 


Cory this clav coun 


ton.esaq.,.,attorney tor the we 


: ' 
fondant in cturscody of 


bere e Neal, and Cravens: wher Tip Live 


in \\ ritinge, Ve rifhed pon 


expense of the lL nited Stat 


— 


Said Apple ation comme 


nel ifter hearing tuirthe I" evidenee, and 


hirther provress in thi trial of thi ause, thes 


May Sisr, 1890, 
United States of America by Wim. H. HH. Clav- 
stern dist} Ct al \rkansas. and come thie <i de- 
marshin ane by) his SitOrneVs, NM essrs. \\ olfen- 


lete ndant fils - his application 
vith. pravinge tor witnesses ip his behalf at the 


on to be heard, and the court being tullv advised 


in thr prenits saloth overrule ssid applieation, At d now come thi jury 


} } ri ‘ 
heretotore CUVEP AT iad for f 
of this court, to wit: 


he trial of this cause in charge ofasworn bailitl 


Jarvis 1. Barker, Luther R. Burkley, Joseph HH. Criner, William F, 


Clit. David Coulson, Gi 


o W. Cooper, Dooley B. Cox, Franklin W. 


BOOD CRUMPTON VS. THE UNITED STATES. » 


Dunn, Geo. T. Galloway, John M. Haines, Robert Henderson, Nat Jack- 
son, Whe took their seats in the jury box, and after hearing further evi- 
dence, and there not being time to turther progress in the trial of this 
cause, they were put in charge of the sworn bailit? aforesaid, 
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ris, Mary Nicholson, H. L. Hovt, James M. Lowry, Harrison Dvkes, 
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Q. How far from the back was this hole? 

A. I never measured it; I think it was about 15 feet; it migut be a 
little further. 

Q. That was a bank in the river, and then a level surface ? 

A. Yes, sir. 

Q. Was it nota level surface above ? 

A. There was a level place above, 20 or 30 feet, then a little bank, and 
this hole was on what we termed the second bank. 

Q. Was it on the top of the bank ’ 

A, It Was on the top ot the level ground, 

Q. Back about 15 feet from the top of the second bank or first ? 

A. It was about 15 feet fromthe river bank. 

Q. What made the hole? 

It looked fo me is though it Wils where ul large tree had been rotted 
and burnt out. 

Q. How deep was it? 

A. ] eouldn’'t tel] Vou; it Wiis between ! and ri teet, I believe : | rtiessed 
t about 6 feet. 

Q). You simply discovered the head and knee. How was the head ”? 

A. It was Iving against the edge—against the bank of the hole. 

Q). Was it so vou could recognize the man” 

A. No. sir: most all the flesh was off the head, and it looked to me as 
though it was broken some place tn the head; [think right there was gone 
| points to forely ad | ; Tthink it was the front part of the head. 

Q. You gee a portion of the skull broken ? 

A. Yes, s 

Q). You meant the forehead ? 

A. Yes, sir: I think. 
is (). W hat did vou do then zr 

A. | went about halfia mile to the first house and notified a man 
by the name of France. [then went to another house just beyond that and 
notified aman by the name of Tucker, and went home then, and sent a 
colored boy to a man by the name of Me’ Namee’s. 

QQ). Did vou go back any more? 

A. No, sie: Christmas eve I went back with Mr. Edmiston and two 
others. 

Q. When you got to the place on Christmas eve where was the body * 

A. It was taken up and lay right by the hole. 

rg Dic it have clothing on? 

. Yes, sit 

2 What kind ? 

A. | eoutl fry te lt] Vou | if had on a lieht sult ot f clothes, t hough : | 
think a small check. 

(). Was there anvthing taken from the pockets z 

A. I think Edmiston and some more taken a pocketbook and some 
papers. 

Q. Would vou recognize them if vou saw them ? 

A. No, sir; | don’t know that I would. 

Q. Did he have a hat ? 

A. There was a hat by the body after it was taken up. 


QM. What kind of a hat? 
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A. A black hat. 

Q. Anything else about it vou could identify it by? 
A. I don’t think there is. 

Q. Would you know that hat if vou saw it? 

A. I don’t know. 

Q. Did you notice whether there were any holes in it? 

A. I think there was a hole in it ; ves, sir. 

Q. Do you remember at what point ? 

A. I don’t, exactly; it seems to me though it was on the side, but ] 
don't know just how it was, 

(2. What time of day did you find the body ? 

A. Between 11 and 3 o'clock sometime; it must have been right near 

one, 
16 Q. You started home and told the people about the body you 
found * 
A. Yes, sir. 
q). You went there again on Christmas eve? 
A. Yes, sir. 

Q. It was on the 22nd vou tound the body, and went there again on 
the 24th, and saw the body had been taker out of the hole. You noticed 
the first day vou Were there this prince in the skull? 

A. Yes, sir. 

(). Could vou tell what mace it bow the py pere PANN . 

A. No, sir. 

d. Do vou remember the extent of the crushed place in the skull? 
A. No, sir. 


; 


). In thought mav be vou saw it on Cliristmas eve * 
A. Yes, sir, I did: but I don’t remember just how it was; I didn't 
pray rent h attention to it on Christmas eve. 

(). This was the body of a man whe was dead. Do vou know who it 
Was ° 

A. No, sir. 

(). [dial Vou set thi papers taken from his person. 

A. Yes,sir; [don’t remember seeing them taken just exactly from his 
perssn, but T saw Mr. Edmiston reading them, 

Q. Do vou know who took them ” 

\.. There was several. 

(). Did the body have a watel on it? 

\. It “eects To me the wateh on it had been taken off before rent there 
| noticed them all looking at the wate! 

Q). You could not see the wateh the dav vou were there first 

A. No, sir: for the body was covered. | couldn't only see down to 
about there—to about the should rs, 


+; 


(). Where did you find the body ; on whose place was it’ 
A. On Low rvs place ; on what is known as the ¢ Neal farm 
(). That was in the Indian country. inthe Cherokee Nation 
. Yes, sir. 

QQ. It was in James Lowrv’= field, and in the woodland part of 
li the field close to the rivet 


A. Yes, sir. 
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A. They were lying up on the bank, at the edge of the hole. 

(). This was in the field, and it is al t 15 feet, vou sav, from th hank— 
from the top of the bank of the rive : 

A. Yes, sir: as near as | ean eu 

Q I< there a fence along ther 
A\ 


, thik these foova bead fence berine righ 
bar lk. 


ot thi hole. 
The brush aria tha r In 
Yes, sir. 


; ° ’ 
nere is no road alon Sita on the outsict 


‘ a 
oe fee 


i/. Did vou know this det [ ! 

A. Yes, si 

(). How long have vou been acquainted with him? 

A. I don’t know ; somethi ir peut ear : that Is had “eet ly t about 


avear betore., 

| ? Do vou know where he lived at that time 
A. T understood he was at Mrs. Harris’ 

(). How tar was that? 

A. I don't know whether he was ra it Mrs. Harris’ or not, for 


cert Hn. 


A. Yes, sir. 
(). But Mr. ¢ rumpten 
A. I don’t know whether he was thi | 
iJ. W hint Wiis I) -pame bef ' perlat 
1. I knew him as Dk Vt 
him as Crumpton, 
( ! a | 
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I< he a white man or an Ine 


\. I suppose he is a citizen of the Cher e Nation 


Col. Chaytox. Do you know whether this defendant was a married 


man or not v 

A. I don’t think he was; I don’t , though. 

(). The other man was not. 
A. I don't think he was either. 
(). Llow old aman was sam. Mi. M roratl 
A. I don't know; T stipp <¢ rhieht near thirtv. He might have been 
or >, and micht not have been mor 
(ol. (RAVENS. You SN he was known lip) there before this affair as 
Buriis ? 

A. That’s all I] ever heard him called. 
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Q. Do you know his stepfather ? 

A. Yes, sir. 

(). What is his name? 

A. Burris. 

(). Burris is not understood to be his father ? 

A. No; I think not. 

(). The understanding 1s there that this Burris married Bood’s mother 
A. ¥ CS, sir, 

20 (2. And his father’s name was Crumpton ? 


A. Yes, sit 


») 


RoperT MorGan., 


C'or. CLAYTON, W here dle vou live? 

A. A little east of Muskogee, Cherokee Nation, 

Q. Do you know the defendant in this case ? 

A. Yes, sit 

QQ). Did vou know Sam. M. Morgan ? 

A. Yes, si 

4). In his liftetime ? 

A. Yes, sir. 

(Q). Were vou related to him? 

A. Yes, <Ir . we Were brothers, 

Q. Do vou know how he signed his name when he put it to paper? 

A. S. M. Morgan. His name was Samson Monroe Morgan. They 
always called him Sam. ; he went by the name of Sam. 

Q). Do vou kuow whether he is dead or alive? 

A. Well, I could swear to the best of my knowledge that was his body 
was found lp) there, 

Q. Then Vou sity he is dead ? 

A. Yes 
(). Where ‘did Vou see his hody ? 
A. T seen it lying right up at the hole where it was taken out. 

Q. Where was that’ 

(2. Up there in Gooseneck Bend on the back of the Arkansas River in 
the Cherokee Nation. 

(). Were vou present when this map was made ” 

A. Yes, sir. 

Q. Where ‘Via vou find the body (showing map)” 

A. Right there. 

i). That is correctly located ? 

A. Yes, =i 

Q. The field was right on the bank of the river 

A. Yes, sir; that was a brush fence there and a rail fenee runs right 
there. When I went there Mr. Lowry sent a man with us. That is Coody’s 
Creek, and we crossed the fenee right there. 

(). The brush ferce next the river? 

A. Fou ah 

Q. What day was it vou went there ? 

A, On the 24th December. 

2] QQ. That was Tuesday in last year? 
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A. Yes, sir; the day before Christmas. 

Q. You found the body you say lying out of the hole? 

A. Yes, SII 

(). What did the hole look like 

A. It looked like it might he some oor 6 feet deep, may bye Joep Te and 
about 4 feet at the top round, 

» Q. Was there anything about it by which you could tell how the hole 
was made? 

A. I never noticed particularly. Mr. Lowry said, or some of them said, 
it was where a cottonwood tree or stump had rotted out. 

-.> (). What was its condition? 

A, All the Hesh and evervthing was awav from the head and just the 
bones anal prart of one sicle of the head, all in here: the yaw Wits vone, 

Q. Was it gone, entirely gon 

They never found it; there was one of his jaws gone. 

(). Flow miueh ot the =kull Wis tlie re. 

A. To the best it rh know lec Thils peer il it re’. the fore head part ot 
it, was gone, and part of it looked like it had been knocked out and part 
of his teeth and awe, 

, 


(2. Did vou notice particularly the ranwe of that’ 


A. No, sir; [just saw it was all) n here: the bones all in here was 
out. [ dont rene TTL r" whieh mele of the Tneerit was on: it se ried to range 
down thong thie stile, 

(). The pl we Where the bone was taken away ? 

A. Yes, sir. 

_— (). Did the body have anv clothing on 

i = *: asuit of grav striped clothes, wray mixed or checked rather. 

() 1); as ae recoynuize thi clothing 

a. =e 

Q. Whose were they ? 
Ze A. Thev wer just preci~ lv like my brother wore off. and he 


always were, 
(). Lidl Vou see a hat there? 
A. Yes, sir. 
». What kind of a hat was it? 
A. A black hat. 
() Anything about it? 
A. There was a hole in the brim of it here. He had been wearing a 
black hat jus t before he went off, 
() Would vou know the hat if | would show it to vou? 
ad , , 
\. Yes. sir: the one we tound ther 


() Seo if that is it I handing hat to witne ss] 

A. Yes, sir: that is the hat. 

Q That is the bullet hol Vou sp ike of being in the brim of it ? 

A. Yes, sir. 

QM. You pronounce that a bullet hole there do vou? 

\ Yes, sir: that is my judgnae nt sitpout at. 

Col. CLaytvon. I introduce the hat in evidence. (To witness.) Was 


; 


that hole in that hat when you saw it 
A. Yes, si 
~ Q. After vou found the body ? 
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(), hat ho Vas hel \ lL sy} of a 1s] prechere 1 the he ul 
whi re thr Don ‘ I aon’? 

(). Do 

a. ae is 1 . im ill NH \ 
mit kone 1) Vas Cor 

i. an 1 tly it 

L. Tle ) 

i. We 

et 

{) \\ | . 2 f 

\. Mr. Fal La ink. 

iJ. Would sy bknow th Lit ve \ 

A. I thin 

i? Li biticy ¢ ) | }? ') 

% Inite | Hes 
Ze iw. (31 nn | itmess.) J mine them 
\. Yessir: thy Mir. kedmiston taken ¢ tthe bods 

(), These letters, I supp he envelopes, or do vou 
know 

1. [dont remember; [| ve, tt y Wis, 

Col. Coayron, Lo will introd the pes anvln lo the wit- 
ness You - yned bis name S. M. Moreat 


At Mu-k | saw them body when | got ther 
Phev had unbutte 1 his vest. 
(J. L ee TE letters | «lon't » Int iu the letters be- 
cause there ts sin them Pothe witness Phere is a receipt; was 
that found on holy 


£ ila reece rt is Tereto tts heal, anc 1 ut ect hx. (), CX pect [ had 
} 
' 


i 
aceng ibs, aor’ letters, | Tntrodueces letters marked Exhibit No. 1, 2, 
& 3. mm poner, ard Liner CLLVe Lopes marked lexhibits A, b, A C, with a 
dash under each one of them. All the above exhibits are hereto attached 
at the end of the testimony. | lo the witness, Phese vou saw taken out 


of the pocket of the dead ma 
Yes, sir; when [got there they hadn't unbuttoned his vest, 


aa 


. Heong ; 
Do vou know a person by the name ot Toliston”? 


M 
A. Les, sir. 
». Where did he live? 
A. In Arkansas at that ¢ time, 
(). (Reading.) ‘ ‘Mr. C. M. Morgan, please let bearer have my ” some- 
thing. I have heard of him having a receipt, but never seen it. [ had a 
note, IL had his note once tor a hundred dollars, 
24 Q. Is that vour brother's signature ? 
4. Yes, sir. 
( “hat is dogs handwriting ? 


4 
A. Yes 


a ao 


pono 


CRUMPTON Vs, 


, 
Lit 
= . * 
i 
+ | 
ite 
long 
= i 
’ 
‘i \ 
ria 
1, 
\ 
~ 
' ' 


How old was vou 


It he lisa lis 


- 
rh ULM ie 


\ 
7 =. Bete 
Was Emma 


. 
™ =|] 
. . 


a 


T 


\ 
Now then produc the wate 
I 


es 


I, 


rom Col. Edmiston, I belies 
Did you go down with him 


Phil 


UNITED 


STATES. 


, 
; ; = 
‘ = in ppl 
Miliiye 
hh) i G ren. 
’ roates 
"i ‘ nevieg 
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A. No, sir - he was there when [ rot there. 

(2. Do you know the wateh ? 

A. No; | couldn’t swear to the watch. 

Q. Did you know it before ? 

A. No, sir. 

(Q). But you received it trom Mr. Edmiston that evening ? 
A. Yes, sir: while we were there caf the hole, 


Q. Did you receive the watel: and chain just as it ts? 
A. Yes, sir. 
Q. You didn’t see him take it from the body 
A. Xo, sir. 
(). lave you lisa! it ever <1nece r 
A. Yes, sir. 
J. When «id you last see your brother alive ? 
26 A. On Sunday morning, about the Srd day of November last, 


ISASo. 

Q. Where? 
\ | SW lian riding along thie reocid., 
) Anybody with him? 
A. Yes, “ir: the defendant there was with him. 
d. That is, vour brother S. M.? 
A. Yes, sir. 
W he re did Vou se them? 

A. They were riding slong the road that leads rivht out to. where he 
was found, 

(). Near whose place ? 
A. Rieht around Charley (iano s tield: right in tront of the house 
where Colquet lived then ; they turned the corner of the field there. 

i). Wi x they riding in the rosa : 
A. Fou wr. 
?. What kind of a horse was he riding and whose was it: 
| believe that ni brother was riding the spotted horse that he had 


; 


A. 


in lis POSSCSSTON at that time, 

Q). What horse was the defendant riding ? 

A. My reeollection is he was riding the er V horse that my brother also 
had in his possession. 

(). (Showing map to witness.) Point out where you saw him and which 
Wily he was vomne. 

A. When they got here one of them hollered ; that called my attention, 
and we seen them riding ; my brother was a little in front in the road and 
we seen them until they got along about here, Colquet and me, 

Q. Where were you sitting? 

A. We were sitting right out here at the back of the house. 

Q. Now, you and whi else? 

A. Me and Colquet and Burt. 

(). Going in what direction to the turn of that road * 
\. No, sir; a west direction. The last I seen them, I reekon 


) 


2 they were about here. 

(2. When vou first seen them, though? 
A. Thev were about the corner of the field. 
QQ. Have vou ever seen him since ? 
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A. No, sir; not alive since, 
Q. You saw him riding in that direction you have indicated on the map, 
on the rd dav of November last ? 


a 


'’'™ <Ir. 
. 


-) 


heat day was Sunday 


(). When did you next se the detenda 

\. He eame to mv house Tuesday morning some time along about the 
torepart of the dav, T believe about 1] oelock ; when | went tothe house 
he was there. \tter this Sund Woon Preseleas 
(). What was his business ° 
\. When went into the house he i no umd when he eames in. after 
tting down a few minutes, says le Here is an order Sam sent vou on 
Pote Dwer for STOO0 I said te » Rote dont owe m STOLO0 Hy 


did owe him but ty patil himat the trme of the fair.  [ tust laid i ay on 


>| en Po i sed as F7 nd r Bb 8. = | 
He PATIO Pees and mv wile pieked tEpD cat rea | bed Ste’ sik ‘that 
| ; 
’ i 79 | } ; i 
Is bet Sams handwriting. hen | pieked it tp and mea atit | let 
. ; , . : ; ’ ' 
\I r. Dyer nave ot, | (dhinpt ti itu | rer ateuia, 
a? lt wasnt in vour brothers handwrit ner. 
. : : ’ ’ ’ : 
- (| nd think A y.ci™, i] ‘ i] Tae Dyer. ph ime’ Perey Bob STOL00 
. ’ i 
‘ > | j ' | P . ‘4 , = , . " . 
Opt Fie’, ais ith re bhie ati il i \ ' ' |. vt i sits ripe rage | cian f 
' ' ° ’ : ‘% 
thitnk If Was Th this teteedwritineg tf ¢ Sern) that at all Pomt- 
Pye fi) pRepMel iT} ral ‘ 
i | 
() hed I id j I i st ae ! ==ITIt era tiie 
’ 
Witt i! er Tol ne REP ‘ Dye \\ Wil (omg 
a. i - ; 
60) “howimne it to vou 
, 
lt \\ Written to | ZZ t 
() an i] I i i ‘1 i? 
i) tte \ ee 


* is ; .* > bas ? , te 
hd von ever se hose forses ur brother was missing 


2 
v’ , 
A. Not peat dd Treat Peper 2 ote ‘| e«downh that mornmne Ponesday 


morning wm rode the gt Tree 

(2. State what Was dene then ecame or the horses”? 

\ Well. | will have to roy EMI | ret Ta ttn bory \Iy brother and 
hae bact, some Tin before that, a litth G irrel about one of thn horses 
hie rot Trom me, canned peronn “in| Li }) \ i Se ae crest thie eres horse from 
Thiet’, ql didn't think i Wiis tre iting I “i | rfit, ae <tc he wasn't vomg 


to vive me the ir see POT pra ror it Uuties- f tid make him pray for if by 
law. | went to thie agent and rot an rder for the horse and Was vomge to 
take itawav from him. Hetold me he would give me his note and I was 

ong to take the horse awav from him. He said if I would let him keep 
if Are would cive me his note. [told him it he would and give me security 


ir] 
for if he eoul i keep the horse, ae rave Me his note and security aot) if for 
8100.00, Mr. Ramsey for security. lle was te fi xg if any time: it was 


due anv time atter date : it was due on or betore the Ist day of December 


1631¢—v2 
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ee 
and he ga <om " tbout © | Now, Wi hi 
4 ; j 
Welt j cf %. ds | \? ~ ; | sé 
' 
i! ' . ) iL 1} p 
2» 3 tu l ove 
; * 
pty 
{ f 
' 
2 j 
\ | } ; i 
od 


i | { ) wf t } 1) i 
i j {j an | i 
a" ? | ; | 
fi : 


2. i) 
a 

Wi 
4 


i. 
4 it \| ae -: he was at Hovt - hen I 
Wot tie wv 
(‘ol Cy x Vii 
Bs : 
(). | | ropa - he was rid- 


A. N , SIT | The hud lett t | intiryv, annel tryst he head (rOue >; | 
had been told by citferent parti 

Q. Aad vou believed | » had | 

A. Yes, str; and to save mys lf. | had an attachment run out to hold 
it until T could get my money out of it. 

QQ. And Vou Touma ome at defendant's tather-in-law’s, and the other at : 
Hovt’s, where he was living”? 

A. Yes, sir. | 

(). When he came there to your pl ce. ON Tuesday, on the horse, you 
say he didn’t sav anvthing about where vour brother was” 


BoOwD 


o, sir: | had 
i. : , * ’ 
eve anvthiinge he 


LV ENS, 


> ? ‘ ?* 
ust i | Pa ‘i : 


* | ; 
Ss Noth A ‘} . \ 
i). | 1) ; | 
1. Tle brought n 
Sil » \ » bien brit lie 
(). \WV I, we 


QM. Wi vas th , 

4 

3 eared | 7 ‘ 

(). ‘Thing ? "io 

A. Yes 

‘) Did y 1] i j 

. 22 

Q). Lhen vou 

\. Wes, 01 

(J. \\ . 4 i= | t,.¥ 

1 S NI. Norga 

() That Is \ j i>} ~ 

A. Les, > 

Q. Did you see the envelop 

- No 1] Tiyere Vile scot) 
something about the children 


think; that 
Ss = 

No, 
Vas there anv heading t 
Yes, sir; it Was headed * 
@. And purported to come 
enough of its contents 

A. Most of 
2 Col. CRAVENS. 

The Court. What ts 


=IT. 


“ 


A. 
(). 
\. 


ou didnt se anv airect 


CRUMPTON 


been told 


Is the mortiinge that 


Vs. 


THI 


Wii the 


STATES. 19 


UNITED 


and l 


parties he was gone, 


’ 
t, only he was gon 


. You believed he was gone? 


bien) cone in a while after that, 


th him about vour brother atter 


, i ’ . 
he Drought it to my house, 


» written from the Pawnee 
Vist first dav of December, 
lil =} 
o rte} 
! =| | Cr) of if 
\ i , }| thas i¢ tel , 
mae 
’ 
| ry _ 
lal lit tive envelope, and he said 


t. He mentioned it himself. ] 


(‘an vou remember 


letter said ? 


ced about this—— 


BOOD 
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Col. CRAVENS. 
declaration of this defendant 


It Is making secondary evidence 


CROMPTON VS, 


Well. it is what this other party <aicl, 


THE UNITED STATES. 


[t is not the 


Phere Im hho effort biased to wet the Writing. 


The Courr. You Crit) tpeol de 


party. 
Col. Cravens. Weare not 
The Courr. Ni 

this letter to the dete 
Co. CLAYTON. | 

that letter now 


If the detendant las the 


The Cour. Whi = tren 


¢ 


COTY bent 


( [ RAVI \\ 


‘ 
ee 
1» 
| 


4 
7 
ak “| i { 
() Loicl ' 
. wm 
it \\ red te | 
tl Val i f | it j 
plaait vell wi 


Ou AVE 


Hel MSsi ble : 


} | . 
that. when if ts in the hands of the othe 
; ? * Dos ’ 
a tthi }) mata 
: a 
} iy Giean § bt af ' ‘ 
‘ , 44 Prasat Til tT? cad 


t tr ti i 4 ' peairee ' produce 
i 
. | ; ; 
I ‘ae - | ne cerendan it is 
; 
j , 
, if 
’ 
| ! t~ | iettey is nenr as 


fit—* Mr. Bood 


itten to Votl tTwies ana fot neo 
; 7 + | ‘ hy ie -_ hes 

i PEse ss LEbctt V this tline Vou nave 

[| ' Ol Gettihvw wlohe with evVverye 

rot mv cotton gathered urn 

’ 7 ; , 

; Rams j an if thi 


i) Plow Is THV =|) | flee 
‘ Ly Ly inner sal ner | || ip) 
- ’ | morel , ’ 
‘ Q “sf 1? 
| 


4°] ; 
trae re tit 
1 ° . ‘) 
t IwWritin it Wi Pp 
1} 1) ! miwriting | ’ eved 
_* ‘+ . ‘ . 
~ | miwnrl ne | ctietty fT Tie Peirtice 
s 7 7 
My brother always spelled well, [twas 
i wd that - tthe rs mil | 1} Var | = 
i ft} ‘ ’ at 
i } +) 
thy me that he was dead 
, | 
min 
§ £8" E« 


mouth ? 
yy ther 


. 
it ~~ 


answers in the wit! 


~2 
~~. 


that time any suspicion that Vout 


(y] ‘ie ( mber t 


him the letter, and he took it away with him? 
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Q. Did you have any other talk with him about this matter ? 
jd A. No, sir: none. 1 seen him a time or two, and asked him if 
he heard anything more trom Sam. He said he hadn't. 

Q. Did vou ever pay thre detendant ans money? 

A. Yes, sir: he came to me—I don’t remember what month it was, 
November or December—he came up ther one dav. | was at Harnage’s, 
and he said Sam owed him (1 think it is 315.00 down there in the com- 
missioner’s papers). There is some mistake, | think he said $8.00 Sam 
owed him, for picking eotton. It is 815.00 there Dthink. told him that 
under the circumstances | eouldn’t pav him. He elaimed that he had 
picked Sy tM) worth of @otton before the tan : bpeat iy brother he hadn't 
picked-any cotton burt ist ‘ littl tye] e the tar, and | Wits aware of the 
tact that my brother pric him tor all te pres lt before the tarr. Lnd he 
claimed 83.50 he picked after the fain l told him IT would pay him tor all 
he picked <1nce thie fair. Th pric I} 1b S5.00), ae ssidd my brother lett 
him inthe “soak: that he gave mv brother all he had when he went off. 

{). Did he name the amount he wave vou brother” 

\. No: he didn't sav. Hi just said he gave him all he had. 

(). Do vou Know vour brother’ pistol? 

A. Yes, sir. 

(). | Producing pistol, | kxamine that pistol, md see if itis vour 
brothers” 

\. Yes, sir: when he first got it bick. there was just a smal 
there, anna threat <Crew, if ly uf met) ec over, anne oe fh off tcp cree? nickel 
plated, and that was the old screw that was init.  T noticed that when it 
le didn't tit like 


’ 


=} ok richit 


/ 
- 
- 
a 
. 
- 


eile back, All thy col tie 
it ought to, | noticed that right att tort 
Q). Do vou sav that is his pist 


. 
' # ?; 
\, Yes, ~l1 " ein = Tiis }) 
? 
i 


ed) (). will Peet Pde) 7 ti PpisT vet, ‘} Y wit to prove 

hy him that if is tis bret | i air pristoel Wits bere ~hown 
te thi mury. creed thre marks «of rent testified Ter Tey thy witness 
(To thie WITTCs It Wasnt unt lave betore Cliistmas that the 


bawdy Wils ti ind © 


A. Sa. oo. 


(). ink spoke i oe ial , you rother wore Did vou “ay he 
wore the elothing ° 

1 Yes. sir: he wore a kind vrev, mixed cheek suit. and had on a 
Hannel stint: if Vil- white wit bhithe’ sl Pees PUIG strait up and down, 


and a pair of suspenders, white, th raised flowers on them, and a pair of 
shoes, laced shoes, and pi us sewed sand this w iv, ind arounel th top, 
fastened with hooks, 

QQ Dict Vour brother own a pps ' t kind 

A. Yes, sir; the last time [seen he had on a pair of that kind. 

(). And when vou went to the Inwlv. vou found a parr of that kind ? 

\. The Pest=all remember the shirt - vell, Osear Colter, when he was 
captured, he |e i] that shirt at om heel ind when mv brother eame out 
there, he asked me for that shi toy tenn, [ asked them to 
unbutton the vest anne let me see the shirt. ind thes did. ‘aiial eamer * 


— 
— 
. 
eee 
_ 
. 
ee 


had on this flannel shirt. 
(); }>ic vou deseribe ik shirt to them betore thes 0 next the vest” 
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A. I don’t know: T said unbutton the vest so I could see the shirt. and 
I said, “ That is the shirt Oscar Colter left at mv house.” 
(), Was the bodv badly corr pred when vou towand it’ 
\. His clothing were all there, nothing of his head but the skull and 


bone: 
Q). The sh wer pair ol e shoes ? 
Ot \ \ vith por s sewer » around the sides, this iV. 
1 ' . , j i 
ined cit pr, tat ‘| Phev Ww Listen df with Ks, OV putting 
istring around 4 | 
() Phi x 1 | ect, Wel 
4. Yes, sit 


C‘ross-cXNantion : 

Col. W OLFENDEIGER W hen w thie first time vou bread knowledy that 
your brother was vwone ” | ; 
A. Sunday evening. 
(). \\ he tole youn 

3 Reuse V came to mv louse beat Sinday ove ning and tol rmic, 

Pies. oA LYTTON. Wa- thy x anv Aris, WAPODs, or pistols ot any kind 
found around your brother , 

A. No, sir ; none that TP seen, 

(). Did von learn that there were anv’ 

A. The re’ Wilks nothing fone, 3 

Mr. Wotrenspercer. | object to the witness stating what he learned, 

Wirness. There was nothing found but that kutfe. 

Col, Cravens, Are vou certain about that 

a Yes, “ir: nothing bouit that pocket knite, 

(ltecess, 10 minutes.) 

Mr. Wotrenrperncer. Do vou know vour brother’s handwriting when 
you ol i if | 

A. Asa veneral thing, when T notice it close, T de. 
Llow dick he Tul his pame 


) 
A. ». \I Norean. 


d. When did vou first find out that vour brother was killed * 
A. Phe Ath Cth i>] econ P. 


\. dain Lowry enme down and told me thev found a man inthe 
34 hole and they thoueht it was mv brother. and T went ip ther and 


Whi Wills ity) silane whi mn vou wo thr re” 


). 
A. A ronnl bie erowd., 
Y. Was the body out of the hole when you got there? 
A. Yes, sir. 

). Tlad the body been searched betore vou got there ? 
A. I 1i- Cou pockets ly vl : liis PRUNE and Vest }) wkets | don't think had, 
d. Tow cdo vou know that? 

7. DBecaus: “ii\ them take out of his pants pockets the knives and 


, ? ; 
kevs and the Vest penis ts Tike Dost of These letters, 
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Q. Your knowledge of it is vou saw the pockets se: 
; 


the re | 


STATES. 


25 


urched after vou got 


® [ Siw 1 punts pre ket ithe ie vest Le ket alter I erent there, 

(). And - webodv had been thi taken the be out before vou 
rent there 

\. bes, sir. 

Q). Tlow do vou know his }) eon s 7. 

\. Beeause his vest had never by 7 | a- them to un- 
button it armel let me see this shirt 

(). Tlow do vou know 

A. I showed it hadnt been unbutt 

). Hlow do vou know”? 

A. Well, if showed it bh vlin’t 

(). How did it show that 

i. The dirt Wil stil] around ait ina it acl litlerent tpopn ir- 
cithe' when thes Lttonert if } 

i. What kind of buttons was 

\. I don't know. 

(). What kind of dirt wa- t 

A. It was sand, 

(). What kind of button- , t vou « noticed the 
buttons on his vest” 

\ noticed thi Iti its L red iter it | vin f been lille 

buttoned, 
es (). What kind of but the vest 
A I «le nt know . i “omethineg —tiit CLOTIIOGS * they 

cre nerally put on buttons to su 

). How do vou Know that 

\. I know it, tor T have by kK row 

Q. What kind of d tton 

3 It '< sandy thet rtil merivel 

AJ. \ tl To eiiiiit if [ kK at teach t mon nunbuttoned 
when vou vot there”? 

¥ | ist walkee thi ve arptotat teeny at 

(). You are not sure listed 

\. IT will sav it vet 

Q. How do vou know that 

® [ know it from: its looks 

(). Were they vellow but . 

A. His clothes wére a gre t and t ut oh tl lon 
oft thr clothes. 

(). (ay \ buttons then 

A. I dont know. 

(). Were they metal or cloth | 

\. Something like that | pointi yon jurors The but- 
tons Were some thing to suit the t t 

(). That ix the best explanati mn vou of it When did vou “ay 
vou saw the dk tendant last: tit \ brother on the sam roineg 
~ A. Between 10 and 11 o'clock, to t best of mv knowledge 

i). W hich wav were thes travel A 

A. In the direction whi re ris Dreoriie is tour. 

— - — 
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(). [Showing map.| On what road were they traveling ? 
A. Cry this road. it that Is the main road, 


(). Whereabouts ? 


A. This ain’t laid off right; it ought to go up there and make a short 
bend, They were going that way. 
ou (). Is that the direction of the body? 


Lo Tha uid have been the main road. | Seer} them about 


Col. CLayron, You had better prove the map before you introduce it. 
This witness saves vour map is not correet—well, go ahead. 
Mr. WoLtrenberas When did von say you got the information that 


). 
\. I had a ta ' d had everything he had in his 
ttaehed., 


\. 7 did his note for S1LO0L00, and he had left and it was due anv time. 
amd he lett without makine anv arrangements and [thought [ would make 


nivel] sie, rnd Veootbied Tinave \ | it oie peal A Ree lied. 
‘) Lhacat Is tt ~tiit tl | irilllyst Vvour br tier to save your debt. 
Did vou make an m~uiries to tind out whether he was wone or not? 


\. Ditherent on Ss ished I ink Smith anc some oth I's there, 

). Who did vou ask betore you started up there 

1. | went to Grider’s and asked him and he told me the same as Ram- 
sey did, that he was gone, DP went to Kit) Harris’ and Kit told me le 


) 
¢ : 
\. Upto the loth of November. he had been staving at my 


). The reason vou attached the property is, vou were mad at him”? 
¥ [le ow (| lie, Te L threo 

). Wii nowas the debt bine 

\. Anv time. or or before the Ist of Deeember. 


). lave vou wot that note with vou’ 
A. No osir: hesaid he would pra it just as fast as he wot his eotton up. 


Q. Did vou ever have anv conversation with William) Baker, about 
where vour brother was * 


5 
A. I don’t know anvth ne ibout Bak P. 
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\. It is Parker, then? 

A. I know Parker, but if [ had anv conversation with Parker 

2. Did you not go on and say where he was. He asked vou where he 
was, and you supposed he had gone to steal a couple of horses 


A. IL didn’t sav no such thing. IT might have said to Parker, since vou 
remember me of Parker's name, [ met him in Tahlequah, and he was ask- 
° Ing about him, and I sill I supposed he had rrone te the Pawne Avem V 
to herd ponies, 
(). Do vou know those letters vou <poke of were found on his b nly 
A. I seen most of them taken off. 
—_ A. How many of them ” 
A. I don’t know: there was 3 or 4 of them, I will sav. taken out of 
his inside Vost prock t. with that receipt with Thien, tow 
Q. Did vou read them ? | 


‘ 
A. No, “Ir: Kadnuiston re ul Them, ne L- listens to them 
(). Hlow le Vertl kn WwW these are the sam meftters, IF vou didnt 


+] read them ” 

A. looked at them. an ‘il tie satne dese} prt berns canned 
) How eame Vou to give a deseriptiol Irom tits remaing < 
\ , | heard hin re ve them 
W hist Was in the letters 


é 
. About what (‘ol Clavton « 


oF You deo't K TOW ck Wool | l¢' t's 
A. I don't remember what 
(). You don't reeolleet anvthing 
_ : \. [T reeolleet: some tl nes, | fr remember 2 that Was | them, 


tpelndn t rend them 


? 
Q. Did you read the letters 
1. No. ai 
a Wor Thies letfers rene ty Missponel 
A. No, sf. 
(2. And vou swear these are the - etters. You say that ‘ou don’t 
Know anvelbihg ibout the ree pot, Fount heard of at 


\. Ile tested ryye cabpeottt Paving S100). anne he oot hrs receipt? tor it. 
J. You =i sorethit reuteeut What Was in the lett Written Irom the 
,. ; \\ > 4 ' ' ‘ 01 4 
Pawne: Avgenevy. hat was i tt 
A. It started off something like this Dated Pawnee Ageney : ‘* Mr. 
Doerner A bevy pen : \ \ dear trie i: AS have written vou two I f. 


fers, dna vot ho answer, | write ter Voth “UI, blow ire’ Vol 
tty r i } . ‘ ’ ZZ % TT ’ g*Pe ” | “gage ' 1} ; ’ ’ I] cratt - 
cre’t It} piertie \\ ; Trey ‘ j i iz meth Veotl ‘reat | “11 creitii 
. ' " tt | . : 
ered by this time ; Pur se pave ree, and fell him to take Lsarse . § 
+. 
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name off the note. Pry Hovt 840.00 IT owe him and [ will do what ts 
rivht, ‘is enn t re besa by fore thi loth (ol Decemlb. ? Low ix the a iT- 
ted Horse vetting lone r Ln Phas rir ri ttine “al tie, k 1] (ir) rf fé Li ‘Tha 
Thompson Wants lim to come out there vt ret tinh & home, &, \l. Mor- 


‘tt, 


‘) i j ) ' j itl i] if 

¥ 

(J). Pla CCrn nye ytd ton ye qt if » We | li Vetl Hast easually siiW i - 
|? ae =ii] Thiel Ate 2 ore (} l (p> Td) Ut tae couldia’t rpsake Cotit, 


_* Ly : 1’ 

¥ .¢€ : . | | ') 

(). I written ey ¢ side? 

\. Yes. sir: I be en tl ial 
UZ. You iV that timt opppeere ~HE\ etter ” 
\ l saw what was tn it ? 

{) Dicln't Voll Sav Vou ptlst ¢ <tiatty x nl if , 


} ? 5 i } . 
\ - ital dunt tuke anv vreatl work to —btl read it. 


I> iv, Llone i uit ov tit Vou © 1] lit ~4 every serateh anid nah 


A. That ts all, 
Q). When was it Bood Crumpton came to you and told vou abeut vour 
byroot tn yr bere cvavtye t hie first Tideie 

A. | dont kK HOWw ¢ ety when that Vils, GUL Up there ot day, al \I rs. 


Vanno's, he wanted me to pre him for picking some eotton, and he said 


(), Whe was it brought the news inthe neighborhood that your brother 


\. Crampton came back to Hoyt’s, so Ramsey told me; he came tom 
house Stnchay eyeonihe aud said Crumpton was at \lr. ae Vts. 


Did vou vo to see Crumpton to tind out anvthing about it? 


4 

A. | believed what Ramsev said about it. so T didn’t eo. 

iJ. You brother was OWlnY Vou tor a T se, and ho obebitdli Caden back and 
said he turned it over to vou, provided he didn't come back, and vou 
did't seek that information to find coil whethe r it Was true or Dot, burt 
Con Line need to sue out an attaehment 

A. Some of that | didn’t hear. You will have to eo over it again. 

Q. You sav vou got information of that from Crumpton, on Sunday 
evenine, amd on Monday morning vou went to town without volng to 
Crumpton, ana sued Out rh attachine nt. ane fake vour Loretta rs propertly 


») 


and sold if 


A. No, sit. 


=>s> 
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Q. Haven't vou sold it vet? 

A. No, sir; | never sold it. 

(). What did vou do with it? 

A. One horse bel med to me and ther one belonged to Mr. ( yt - 


quet, and he gol his horse be ¢ \V vent to lawv und told them that 
evening he was lead, and withdr [ cuit, and each one of us parted the 


Costs, 
4 Ay. You didn't eek any information to flied out whether vour 
brother was gone or not” 
A. l didn’t rt) to Crumpton ana isk OTM about es Ramses told hie 
what he said. 
i). Why didn’t you go to the man whi proposed to know all about it’ 
A. Because ! didn't believ AOV ET he said about it. nivo mv broth r 
was gone: that is all, 
Q. You know vour brother and vou fell out about a debt” 
A. T sold my brother a horse. | 
(). He gave vou a hote for it, made it secure: von knew the man on 
the note was good: vou knew vou eouldn’t be beat out of the money, and 
“Op Onder) is you heard Your Dorother Was vwone Vou thi noe and Pike out an 
attachment to take the last horse vour 
A. Mr. Ramsey was on the note, and he said, it seems he is gone, and I 
don’t want to lence that. msavs he, * Yi ul cun go With me mp th morning 


rother had and sell it? 


and take out an attachment so vou ean hold the stock.” 
(). You didn’t ly heve anvetline ( 
A. Only that he was vor 
(). You didi't put that in betor 
Col. CLAYTON, You are citing ry) rreetiyv 
Mr. WoLPeENBERGER. You sa | didn’t seek information to find out 
where vour brother was? You and ir brother had a ditficultv about a 


fom sand about it 


wer k ly fore that. and Von run ' i brother off from vour | |- 
A. | didn't rein him ott: aL rf it «a won rad. 
(). Dicda't vou thyreernte rm te 
\. Neo, sir. 
Q). Did vou get om 
A. l liad one when wi we] il | le ft) there to cet a 
Writ, 
1 (). A = rious ditt r 
A. Not thie Chie we | F ttled before 


we got to my 
house; he gave me his note, and - rity it. ritedd the Honey, 
and Ramsev didn’t want to loose it, as he had gone and left. and that is 


the reinisoh We did if. 


Q. When were vou and Mr. Burris together last? 


A. ust before this killin iF. He e*itti Tes THN T tis ir week or two he 
fore that with miv brother A al rot some corn: he never vot ott oft the 


j | i} 


wagon, I just spoke to hiima: that was all, \I\ brother had been te the 
fair, and he came to mv house to get a horse to meet him. That was be- 
fore the difficulty. We were all on rey “i terms at that time. 

Q. Do you know where he was about that time: Sam Burt or Will 
Burt ? 

A. I don’t know where Burt—— 

Q. Was you speaking of Burt” 


an 
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A. Yes, sir. I didn’t understand you; I thought you said the defend- 
ant. 

(). What time did Burt come to your house ? 

A. Just before this killing; on Friday evening before it was done on 
Sunday. He staid at my house Friday night, and went to Colquet’s Sat- 
urday morning, and went down to Harris’ then to see my brother, and he 
wasn't there and he came back to my house and stayed there; [ was with 
him until late inthe evening. My brother came to my house and asked 
me where Will was, and [ told him at Colquet’s, and he went out there 
late that evening, and LT went and carried him to his eotton patch, 

Q. How do you know? 

A. Ile said it was. If he didn’t go to Colquet’s, then I don’t know 
where he went. 

( 2. l le eame to your house (ot) Friday , ana you and him ana your 
brother Crime typ) there with lim ”? 

A. No, sir. 
). Tlow was that” 

\. Burt came to my house Friday evening, late Friday evening, 
and staid there Friday night, and on Saturday morning [ went with him to 
Colquet’s, that’s his COUSIN * then | went back home and brother cate to my 
house for him, and [T told him he was at Colquet’s, and he went there and 
didn’t tinal him. so he came back to my house and ent his dinner ana Lroes 
olf to Sam's eotton pateh and lav around there and COLES back in the bot- 
tom where me and Colquet was sawing wood, then we went to Colquet’s 


if 


and sawed some wood 
Q). Did you say anything about that before * 
1. Well. it was a different thing as to where the man Burt was. Late 
Saturday evening we were at Colquet’s sawing wood, and [T went home 


) 


and left Burt at Colquet’s house; and directly [ got home Sam, my 
brother. rode ip) brite the var - spoke tw lim and he asked hie’ where 
Burt was. Tle said Burt was tor hunting him, and he theught he would 
hunt him. Well, [told him he was at Colquet’s. He said he would go 
and see him, and Will Burt says—well, he went off up there. 

a ' 


(). Then they were together Saturday evening * 
A. | dont know. 

( Ile was hunting tor iim” 
A. Yes, sir. 


(Adjourned until to-morrow, May 28th, 1890, at 8.50 a. m.) 


). 


Mr. WoLtrenpercer. | was asking you about where you were on Sun- 
day, the time deceased was missing. 

A: At home until about Lf) oO l wel, then l went to 4 ‘olquet’s ; | think 
about 10 when -T lett home. \lv wife went with me. 
| low lone did vou StAN there ? 
A. Until late in the evening. 

(). Where did you go then? 

A. Llome. 

Q. Who was with vou on that day . 
17 \. When T got up there Colquet and his wite was there; and 
Will Burt was there also. 
Q. How long did Burt stay there ? 


’ 
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A. I suppose all day ; him and Colquet. 

QQ. You were there all day ? 

A. All but an hour or two. I went to Mrs. Vann’s about 11 o’eloek, and 
staid there about an hour and then I came back to Colquet's, and Burt and 
Colquet and Mr. Williams was ther 

Q. What time did Burt leave ther 

A. If he left at all that dav la not KRnOW If 

q). W hat time did vou see hin ther Inst ° 

A. Late in the evening. 

q). About the account of $15.00 You said there wasa mistake about 
that” 

A. Yes, sir: the com HISSTO! eT tous ivi hid a OTDIstiaihke ae isked 
nie if | ever pail thi de if ndant i ponev oan told him I penn him S3 "ps 
that he claimed $8.00 for picking cotton. Tle picked some cotton before my 
brother went off and [t moht it was about 85.00, and iv brother told me 
he had paid for ill the pieking before thy roand he claimed tor 83.50 s 
the fuir, and | praia tliat 

Q. Your brother told vou that t cotton to that time he paid) him 
up? 

A. Yes, sir. 
). When did he tell vou 1 
\. Just before | uneto Fort Smit! re to the fair 
(). W hen \N sit vou and mu had the little ditheulity there 
A. That was betore the fairat M ind atter the fair here at Fort 
~*~ Smith. 
. (). Had you hicacd a ditheults Witt! eTarre 
1. No, sir. 


is BP Llow lony Pre rare th L ibe | l you that rhe’ pet d all t precniiig 


( 


~ 
2 ° <1 . —— ‘ _ ~p 
betore the fair, until he presented this ordet 
A. He never presented an ord : ist said he meked 450 pounds, 
, ,* . . . : ‘ P . } } 
| re iE \Ve if Wil mee I \\ mii — | I I ar | (i ite eine a beesecriiy 


" ¢ 
rr et? 7 ad 2 
, , 
, ’ 
What horse did 
' 


. . i ‘ 
cy Tt. i rhe rs “V1 
- 
at ; ' = . . ‘ ‘ ; ; 
\\ ti? Cot tie ; ti} ™={ . — fel 5 ni ' iene . 
; ’ ' _ 


es, SIT, 
). Where was that 
A. At John Lowrv’s. 
). Where was vour broth 
¥ He was there at Joho bio Ys 
(). How tur do vou live from John Lawn 
A. About three miles. 
Q. What was the diffieulty about ? 


( 


+ 


ih THe ye to] 2 Chi Cat bidl My brother came to 


; (yi 
, ? ' 
Smith, and tl | | er Satu 
J ’ 
4 | ; 
4? i } ; \ ~ | Hi = res 
i , ; ‘ ’ 14 
eat 1) ’ . 
’ “—2) i} ri 
’ 
* } 
+f) \ i] ‘ ‘ } ' 
, 7 ‘ 7 , 
bl cil} i 
‘ 
| T i ‘ 
i \ 
, () 
i ‘ i 
" , . 7 ? ; 
ti ; = ' 
' 3 
— 
'.. 8 
Ly 
i , ‘ , 
> : 
\ 
' } ' 
| * . 
Attain T pk ' 
j 
{) } neke. 
ti ' ‘ ' 
Luit ' i 
; 
| 
{ } 
\ ; 
‘ ‘ 
i) 
; " * 
f } i} ’ 7 j ' 
3 
i] . | Petit 
; i -" a ‘ pial a 
\ i I 
1 
; i ~ . ; 


: 
\. dn April, 1885 
' 
aa this 
I | gat not «6then he es e west 
I | 
' ’ j 
I] | | b (del KOM 
| 


His FDrothet . ae KI .s se ms mid hie had 

boon Wither f ! t tihae r\ > 
| Coat You | rendy proved \\ nsane atone time; 

ulread Kk ft | | What is tl DUP pos in asking 


). What did vou take it for 
\ \\ lee I a horn | cduddn't expect to wet tna Ik until ith the night some 
time rnd when Tam out atter night crest rally Carry a pistol, 


. ; . ’ ~ — 
\t that tim thy re Wiis 2 rood deal 7) whiskes In the countrs ; 


(). 
& 


+> 
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(> WW 


\ 
} \ 
" 
\ \ ~ 
’ ‘4 
; + 
i wel 
Q. MW ° 
iid 
) 
I | 
; ' i 
| 
baw . . 
- 
s i] I . } 
= } ' 
oo. 3 
a 
' 
\/ i? ; 
3 
() \ 
Be, 
‘{. And - went down 
1. Because | : 
i) \\ | } ~ 
\ Ln | 
(>. 
\ | sit \\ I uy ae fst) ) | — 
smith 
‘ Your brothes Vesa oa) [ * 
\. He owed me out Ht) t] i] gave our note to Hoyt for 
sith (nM) Pie Soo) y 
se (J. Phat ‘}. 
\. Yes, sir 
Q. How come you to give \ ote to Hovt ? 
i. Hove owed me Seen ane (root TH horse fron llovt. inal l left 
the SHO. oo in towards the hors ‘(i then we cave our note for S400) 


We were to give $95.00 for the horse. and brother owed him &6.00 

Q. You knew vour brother had been in the insane asvlum and vou 
sold him the horse, and because it Wil riding that horse around it) the 
country. where he had a right to ride him. vou took it into vour head—— 


A. I didn’t think he was treating it right. 
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=> 
(). You were secured for the horse’ 
A. No, sir. 
\/. You ly Lhe ved it would prt if 4 
A. Yes, sir. 
(). You hack no more rivlit to take that horse —_—— 


\. He told me if he didn’t take good care of the horse he would Tet my 


hay 1) is 
(). Ln because he told von that vou thouchit Veou heal | right tw take 
him 


(). \\ hen vou left hiome vou wel df Wil itt r thacat horse with cl pistol y 
You went down for an athras 

\. TP didn’t expeet to see him ; 1 just expected to vo up and get it 

{) .¥ tt were COLNL toy stor hpanny 

\. \ .sir: there Wits setpie Lend olny down With me, 


; 


2 
= .~- 


Who went with vou? 


: ,* . ‘ : ! 
\. Nobody didn’t go: Jerry Ferry said he would go. 


\. Yes, E went down to his house that evening just before TI saw ms 


M Llow far boebow Lowry s did it live ; 
Ded \. [suppose a mile. PE went down there to find where thi 


} 


where it Was and said he would 4 


(. 
\ Jiuast t «ll tradi 
{) Pc ad 4 i , 
‘ 
\ | StLp DEO Ves, stl [ went to | vrv- 


< n 

\. Yes, sn | 

(), Was hethere at the time? 

\. | don’t remember. 

(J. Did vou know the horse was at Lowry 's? 

a Phev were not there. aT 


). Was vour brother there ? 
1. es, sf, | 
». Did von make any inquiry about the horse at that time 
A. L asked him where the bows was and the v said thes didn’t know 
thes ssid thr v lett that m repairer, nna “trated hack home, 
QQ. When vou got to Lowrv’s vou found him and your brother there? 
\. Yes, “IT. 
Q). What did vou sav to vour brother when vou found the horse ” 
A. I don’t remember: I told him, I believe, he was playing wild, 
(). He was drunk ” 
~ Well. he wasn’t to sav drunk: he was drinking. 


( 
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— 
Q. How long did vou have a talk with him ? 
A. | expect we stood there some lo or 20) minute =. 
Q. Didn't vou trv to take the horse awav from him” 
> ae 
od (). Did vou take the saddle * 
A. The saddl Was settilig ol thie fence, and | 1 df hin | Wi uld 
‘ take thie saddle, and he said all 1 whit: pieked if 1) rel pouat if imetore 
me | did't want the one [ was ridit rr on, and t earried it before me. 
The one on the lence Was mV sada 
on &. When vou went to take the horse thev told vou vou eouldn’t take 
him ~ 
\. He said I couldn't take thi rse: then he told me if’ T wonld let 
; him keep him it would Dulittaeiin 1p) Tiber one Xt morning * se | went bear Kk 
} home, satisfied he would bring yp the next morning 
(), You sav on Sunday evening 1 enrd that vour brother had left 
the counts 
A. Yes, sit 
(). Where were von att ! rel it 
A. At hom 
(). What 1 
; \. TD stppeo- . 
; ( CLayTon. Mr. VW tasked a q this mort 
we that be did not ask vest 
Mr. WoLFENBERG! f want vhether | vot his statement 
| Y pet 


WireNes- clickta miy ¢ i \ | 1 oeclo Ik “Ubpep) = ( saeTebe Line 


> 
() \\ | ' = , 
|? 
\ aiiltiis 
() Didnt vou sav veste y that vou heard it at vour cousin’s 
ye) (oti Spd Veil ti ; _, ; ‘| Vi ii henara i re m several parties, 


2. [ cf 7 it tej rel i Hiv «cf To : | sid | heard if at 


Q). Whe told wv 
<>» A. Ramsev came to mv | “1 ftold me. and a fellow yy the name 
(y] Lod: rson came Witth titm 
(). Didn't you sav vesterday several parties told you, and also you 
named Mrs. Horri- 
A. | Seem Time neXt tornuing, \] malay rbooriiitee. 
Q. I want to ask you another question. What did you do with the 
body when vou found it 
s I had it buried that evening 
(). Was it atter dark when vou but ed iw? 
A. Yes, sir. 


CQ. Why did vou Dia that body after dark ? 


; 


1631 (——.5 
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® Wits dyied Hy NI r. lodimuston tt have it prurt away as quick is 
pe sible. | vanted to have it buried at Mluskogee : they told me to roto 


Mouskovee, and when [T wot back that eventing they didn’t have it) burted, 
nnd they b | N) | buried Thev said in the shiapy it was it 
‘Wale «| | | i e 7 ti f i + oe | ss]! ir 

() \\ | | } ‘ +} ‘ Ppinors Con It} I Ve Th Hispect Tlie 
elothy ty I j ? 

.. Suir pleat fhere hd thes could identity them. and | Wiis 
advised by th eno andall the men there to put it away that evening 

| \1 o | 4 ° ‘ - 
| licked 1 (Far | \I ree: (ner vias fh Contes Lp pron “al, 

() \\ i} | ’ Via p(y] . 

1. Mr. Kdmiston dwewould wo to Muskogee and vet out a warrant 
for thy 


6 Q. \ lid Edmiston have to do with it? 
. } ’ ] ee... 
\. Tle was there when the body was tound, and was taking a 
»\* *? ) 
pul 
} } | ’ . 
(). Piel wet thie W Maibit oul Derore Vol rrisucte an tavestigation as to 
who « ‘ 


A. loadin “Laon v“lyised hie to wo up thi it cared t Ke a Warrant out, Ph i" 


Wils theron Be mya . locliniston =i] 7 tha \ ne Ww \ he if Wiis, 

i/. Lristesd of tal Te your borat ha r thane , Ol Wilting until the bods Wiis 
covered lip, vou went t Miuskowe foovet a warrant ou for a min that 
you didnt know whether he done it or not? 


Col. Chuayronx, He savs he did know, 

Mr. Wotrespercer. Tle never made any investigation up to that 
tin 

The Wreness. | think vou are a little off on that. 

Mr. Wotrenpercer. You went to Muskogee, and turned the bods 
over to strangers and Jet strangers go and burv the man tn the night time? 

\. PT didn’t turn him over to strangers ; there was my cousin there t 
take care of him, 

d. Why didn’t vou sent your cousin after the warrant 
\. They said | would have to wo? 

d. Did vou make an aflidavit 
A. I don’t know about that. 
[ say you do know—one way or the other; now answer it. 

Phe Court. What is the object of that taet ? 
Mr. WoLrexnercer. [want to show he is the only man had any 
motive in killme his brother. 

ay) The Court. Does the tact that he made an athdavit show that ? 

Col. (CLAYTON, They have named the man thes snid done the kill- 
ing. ‘They said it was a black-whiskered whiskey peddler, and when My. 

Wolfenberger turns around and savs it is his brother, he does not stand tn 
an attitude of telling exactly what is—Mr. Cravens or Mr. Wolfenberger 
is deceiving somebody, 

Mr. CRAVENS (who made opening statement to the jury, and asserted 
that they would prove that a black-whiskered whiskev-peddler done the 
killing). Mr. Wolfenberger is not responsible for me. 


“> 
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The Courr. I don’t think that the 


to prove that faet, 


UNITED 


act that he made au 


STATES 35 


athidavit tends 


\lr. Wor FENBERGER. You stated vou don’t know whether vou made 
an aflidavit or not. What time was it s vot back in the evening your 
brother was buried ? 

\. It was about dark when 1 wn: it was about 8 or? miles. J 

» rode from town in a walk: vou ean 
j (). About what time in the nig Wils ren} yrrother was burted ? 
A. | ren Kon It Was rhaont Roel 
| (>), Was he buried when vou vot back 
ly atter him 


’ 
; ’ ; a 
. . ; . : j 
> \. No, sir: thev hadn't reel Tipe vith hin 
4 ') I : 4 ‘ss ; . 4 ’ ; ; 


{ ind | Went vy re thes du t! it tires beac] rent him buried. 
| i). [> Vou hin in vour | I ; | 
‘ a. No, 6 
- (). You jus prur him Awa ru 
1. The people there a do that, and that is what 1 
7 he 
> ©. | belies u said | enton Monday morn- 
ne aril taken out inp catt | 
, \. After I heard of the killin 
(). \fter von heard vour | - 
; ¥ Wel hat is anothe 1] 
(). You went and taken out What did you do with 
> thie cotton apap t 
\ | crt he roa if } and s a i | i deb une, 
~~ () Who did vo a? 
, \. I paid Mr. Grider 1.00. W | paid tor the picking there was 
about ST2.00 left, 

() Lev many bales did 1 

\. There was 4 or 5, T be 

AY. What vear ix that u 

A. In 1889. 

(). Cotton wa- sold ‘ 7 =] pound 

9 vot 2) cents pwel prota I 

(). That would yout S45.00 : 

\. Well, I - Ippase so, a ring hi i bale of cotton weigh 500 
pounds, d dor 5 bales I dicacl the re pts at home, a I didn’t think 
thes Cornet red thi ase oy | bre ughit be qi al ie 

¢ That would make S172.00 

A. Hovt ret the half of it, an 1 | ud alre Uk draw d Ss) on if from 
Mr. Hovt. Hovt loaned him 820 on my brother's half of it and IT paid 


that. 
Q. at half of it 

did you do with the balane 
A. When I paid fer the p 


' 
i 
arc 41 
| praia irestnl | 


for lots. of rT 


if the start 
KI here W 
had to pay Sl a hundred : 
and | paid 75 cents 
(). What did vou do 
\. I ke 
ou paid Grider 37, 


» & 
A. Yes, sir; and I paid Hoyt 82. 


\N ith; | 
prt if. 
5 { 


i Vou paid him st) more, 


as about 


W hat 


S12 or S13 left. | 


~_ 


t<to 85 cents and $1 a hundred. 
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) 


Q. How much was the balance * 

A. | think, after paviny (irider and I] VT, there Wats sone SH or S6 
left: then I praia Oscar Colter SZO that he owed, 

Q. What did you do with the balanee: 

A. There wasn’t any balanee lett: it taken more than he had left to 
pay his debt- 

{). You kk pot ed 


_ ‘| hye rs Wills >) tery i) |] Vi and Garider (ot >. | pric ~ | on load 


for banding it: Lhitnik There Was +) loads, Mav be Hore, 

AQ. You lisa Bla. llovt wot the h lf «ol it. then vou pric SO) ont of 
that : ttasat lett you S| MP Tar pet too thas boca dsurnere crt his ereditors” 

L. You have not got it 

(‘ni C's. awrean. it =Ni)” 


\lr. Wao ricNhbkbtoel | | if jet on SS to aeeount tor’ 
4. TD paid Will Burt $40 
You poate Cds iv ¢ mt) 
\I 


* 

< 

A. v brotl Ty , » Paeol Tre mee bene] pride S70) cory att hha and 
mv brother wot tt heel for STO less than he sold it for, and that 
Tete s/t) ri \ hone ' { i Thiet} Tiere Wiis ~.)] Tu iz ? pick- 

} 

bby * Thiel ~ 

() hy \ (, ~ 


oe Carich doamv brother borrowed from lim, 
carved To pos | il t SZ mtbbead TV DProtiber, [ believe Lyric 


no other chelot- ] Viil 4 torent dye Dbotucrht that wateh and liacdn't 
j i j ad : . 9 
pric Tent f te a ttied poral iy] Ot of MV OW thoney, 
® ’ 
iJ. \ | \ ii} | i\ ’ i ; i) i] ,7 Vor (o\V I] ‘i K¢'T Ti) pres Vi ii? 
: : ; : 
Preootipe) 
ie | 1 | 
} 
a4 hey out of your own pocket if 
‘; 
\ \ , i 
t,t) (J \ ~ | lliss } Lied \ i ti state 
a. © i 1 \ t} i ; , 2 
te } 
\ \\ it vil - Vil- peickla) 
1} \ [ - 


rol ! | Phomps um 
‘ 
back te Wils 
i, 3 . 
\ ry) ar ‘ = The 


1. IT is Lait on Te When L hear anvthine of that kind why 


) 


’ : : ; 
7. an ‘arr \ iy rth 1 | = Temi lt ri\ { ‘ i] Wii if Vaotl “wore iM Tore 
. a " : . 
\. Mr. Clavton read vesterday morning, and [ remember it was just 


. . <i ‘ :* : on : 
Lint | sididi | hraa ' } = | / i a ™ «lh Preis Libine there, 


+ Sete gee, ~~ 


ae = 


+. “eestor see ae 


Boob CRUMPTON Vs. THE UNITED STATES. oe 

Q. Have you not been trying to memorize what is stated in this paper 
so as to come in here and make the same statement vou made betore the 
commissioner ? eas 

A. Of course | want to make the same stutement, 

Q. You said before the commissioner vou thought it was In vour 
brother’s hand riting t 

Col, CLAYTON, You are not quoting him right. Mv recoilee- 
6] tion is he stated it was not his brother's handwriting, but on the 
eross-ceXaminatl rt) he sii that heretotore—he thought he mu here- 

totore said he thought it was his brother's handwriting. 

Mr. Wo.renBercer. How did vou mak up vour mind it wasn't 
vour brother's handwriting ”? 

_ When | fortuna he Wil cle ud: | Knew rroorn lis looks he had been 
there =1ee that day he disappeared, and know he eouldn't ly ive W ritten 
it at the time, 

Redirect : 

Col. CLAYTON. When vou took out the attachment vou had learned 
your brother had lett and you had learned that all the property was turned 
over to this man here 

A. Yes, sir. 

(). And it wus to protect it and vour debt that vou took out the at- 
tachment? 


\. Yes, sir. 


(). Where Was that letter direeted 1 tter iis dis pp reece res 

\. To Red Fork, in care of Lena Thompson 

(). That letter Wits never recerverd ft! , mit rete (| 

A. Yes, sir; understand, this letter did not come back until my brother 
wis found dead. 

(). Reading Pronk CoMmbiiissloner = | pwns). * TE clidln't think the letter 
Wiis Tb my brett < iT red Writine if im dnb Tits © imination-m-chiet. 
and in his cross-examination le saves l did sav at the time it was in my 


brother's handwriting.” 

\Ir. Wor FENBERGER. | Wiilit ft ret The WIThCss TO ble ntity this ht. 
Do vou know this to be vour brother's | 

A. It is on just like he was wearing when he went off 

J. low lone had thie basal he was Wenaribe byes nworn ” 

A. Not over 2 weeks, [ dont thirst \Ir Crrictes first bouche the lat 

sania swapped it to mv brother, 
62 (). Take this hat and look at it, and see if vou know whether a 
man wears a hat the sweat cloth at the back of the head t The 
back part looks new. 

\. But vou put a hatin a hole and let it rain on it for 7 weeks and it does 
hot look natural, Navy me seta) prirts would 1} Heol protect than 
others. 

(). In wearlng 4 hat isn't i pert etly natural that the sweat eloth that 
goes over his forehead turns it black ” 

A. That was never black by sweat at all. 

How do vou know ? 
Because the weather Was Cont al that time, ‘ 
You think the sweat cloth was blackened by exposure to the wea her”? 


\ t's, =IT. 


" am ,. 
OO hee OF wm 
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(). W hist kind of wernthre r Wits if 4 


A. It rained a Cron | deal, and the hat was lying where | 
posed, and the rain could fall in that hole. [It was taken out betore | riot 


} 


there. bait they SH if Wiis tealce fh oul of th tT hole, 
Miiuron ME Epson, 


Col. CLAYTON, Where do you reside? 
\. At Muskogee, Indian Territory. 
? Dic vou know S. M. Morgan in his lifetime ? 
A. NO, str. 
? You know Robert Morgan here 
A. Yes, sir. 
| believe vou are a lawyer 


M 
A. Yes, sir. 


Ml. Morvan’: 


o* . 


= 


Were you present at the time the body was found supposed to be 8, 


A. I was present 5 1 had been taken out of an opening—a eavitvo in 


thie vrouned, 

(). Wien did Vou vet there ? 
\. PT think just about noon, 
Q). Of what ces 


\ It was Christmas eve. | think. I> went 


p sorry’ linia ofan 


63 entertrinment that meht. | think it was a Christmas tree. 


\ 


i 


Whit if Wiis. 
\. TP examined the pockets and took some articles out 


(). | will risk Vou vou mide an examination of the body. “fiite 


col Thre prowele Ts, ancl 
+ 


we made something of an examination of the econditran of the body: we 


found the bodv was eonstdersbly swollen—the limbs had <wollen until the 


prunits and clothine were very trieht. Phe tront pean of 
had disappeared from about the center of the forehead 
lL believe there was about one-half of a jaw here rena 


other portion of thre miwhone brad <appeared, There 


the face Was vcone— 


lpbtnier oanituet. hie 


was ne bone of the 


hose or the center portion of the tace renin at li, Jtls Ike Vell cut 
l 4 1} } 
out ck woul lforade pprery al hollow CTLEPOEN skull, 
, ] ; i ; | i i a 
Q). The pack part of it betng the bowl 
() Lic] Vol bert Ti) Ta) te 4 
' ’ ' } ’ . 
Ss Well. ti : Dorensnk AL cde 2 hewss ft) fiils Weis tryed itis ‘aelelee rive i iter a] 
' ’ ° } ; } } ’ } 
the torehend. Phe examination disclosed the bok ppPArentive whoul the 
’ ? i } ' . ; | " 
eenter of the to reeeskad. Tit ts 2 portion | hole, [hye Siuaea. appeared 
to be in the center of a hole, | presume to be about the size ot a pistol 
ray ' ’ } | } ! 
bullet. Phe break was mn the center of the hole where the tace had been 


removed and the bone leaving the pardnat of somethin 
i bullet. 

Q). What shape? 

\ It cliddn't pretre trate direct ~it apparently hada d 
Q. You spoke of’ ahole about the size of a’ bullet ; di 


oft ; 


7 
+ 


’ ‘ . 
,.t ;* + > = : ’ . 
; pel i i\ Tine ot A 
’ a . 


\\ niwarad COUrPSs«e, 


, : 
»PVOU mean Tlie slZe 


ot a bullet hole. and it the other halt liad been there vou would have tound 
it about the size ofa bullet’ 


would be CX - 
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A. Here is the break across here and just above that was the ap- 

if pearance of half a circle, and that had a downward tendeney rather 
than an inward t¢ ral ney, 7 

(), State if the lothing were on the body 


\ Yes, sir: except the lat : | believe thacat Wills Iving beside oft his 


a 


.; 


iv. (5 low] vr fat.) Examine that. 
\. Les, sir: I think that is his hat. I left the articles with the com- 


= FB \ it kept tine hat until it came to the otheer” 


mip sa 7 
les, sir: until | rf it it with thi Mfhbihhissioner, 


—” 


(2. Did it have a bullet hole in it when vou found 
\. Yes, sir. 
#2 Lidl vou f ramine it as to its eou 

\. Yes, sir; at the time. Phe bullet is located in this as it was in the 


s § — , : } } 
one | gave the commissions r: | noticed that in reference to this band 


{ 


there it Is usally worn on the left side of the head. 
». What else did vou find, if anvthing ? 
\. There was a silver wateh and chain. 
d. see if that is the wateh and ech 
A. Well, Lam not able to speak so positively im reference to the wateh 
and ehain thy byreot tn r has reer Vi imine it sinee : | rive il to the brother. 
(J. Dic vou tinned anvet(hing | 
\. We forme pols t knife and . 0 t hand thot ly u he blades, 
(). Where did vou find t! 
\, | thiisek thr kn ves Wel nt rigriat poatit- pocket took ry ler te 


and eut the pockets open, Dhose a the knives. We tound one or two 


KeVves 
Q. Look at that ke 
. ’ , , , 
*¥ | think t heen Viis= (tT) pt] aT = [fmoKs IKE IT, | kK row i? was 
. ‘ t ; . " — 
forone of these litthe romod macdlo bhen we found some peepeers i His 
i+ 4 U ’ ,! i ef | | | ai } ’ ; ei 
tine  ¢*= p> by, f . ™OTile | : tbi™., j | ; ibe dbebhn TE? ji-« . r cenit pr’s j=! Then Ket. 
' 
| dion | Peon whethes | ‘ ~ | a) if | fortntnel i bitte chen book. 
memoranda book. It : » saturated with blood. sort) of 
>.) , ittead 7 ppiat ve repere*y \\ Tenet thek-~ fl | (yyy rhea if 7. vf if 
Was so offensive, if Was rnypured much, we did not preserve, and the 
} a i ' } ' 
krie and ail this side of nnd Vas apparentive clotted, md bleod on 
tiie rT! - 7 T m f { }} ‘") # 
‘ iit Wits On Tits ft sie 


eit Nibibiiss ery It thes Ipeors | presen | to the commis- 
sioner they are the papers T took from the body, 

‘J. Look at the en elopes arned = ostiate Independent! of the fact as to 
vinethe y thie youre the ones Veo in U Ta) thie COMM Issionet 


a. air \ ine the (tits | tl) ined Te) thy COTDIISS On ¥ 
7. Nnncl thr Var ait ones vou found ' 

\. Yes, sir. 

() Lick Vou preserve anvthing elae? 
\ L hie re Wills ai portion ofa mustache . 


, 


' 


Just one side (handing mustache 


Yes, sir; that ts the mustache, 


A 


. 

. 
. 

. 
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Q. You brought these things here vourself” 

A. Yes, sir. I think there was a looking glass: a round one. 

(). W hat was done with that? 

A. | I tt all ft them with thr commissioner, 

(). Do vou remember the kind of clothing he had” 

A. I think it was a sort of checked goods: I don’t know whether the 
entire suit Wiis that or not : | I ye i ve 1 Wiis. 

Q. How many persons did you find there when you got there? 

A. T think 20 to 50; they kept coming all the while; there was as 


manv as ZO to OO when we left. 


It was shaped like a eotton basket. It was very sandy soil, about 


rp it iin uf ul) ut &% Teet di }), anne Prerinatps il the bot- 
1h) fom Lv fo neross, amd them if emmy iy) pretty bear straight te) 


Lipeaty P fect. then “HEP POs it the top 4 feet across, | know it 
was just the depth of Mr. Williams and he is about 6 feet. 


Q), Do vou remember whether he had on boots or shoes? 


leseribe them. Thy I 


. 
' S ; 
dont know how far it 


‘ 


, , ' 
\. retnenoer seeing They Were sitoes, Dit Lea 


| 
| j ' , — 
Wits tb tba leading tbinedeer’ aan Ube bottom of [fils : | 


went; quite a large hole, as big as a water bucket; a sort of an opening, 
like itm lit have been a eround-lhog hale, [iy thi bottom of this hol 
and one of the fimbs the lower portion of the clothing had been gnawed ; 
Il think it was the rieht leg exposed the stockings and drawers; the flesh 
had mot been disturbed, 

‘) What kind of weathe as of 

\. That was a pre d pleasant «a 

(). That was the « (liristmiuas, vou sav ? 

ee In 

‘) his pocket book thin Vou sty Wits satiate with blood: [don't know 
whet bent Posciid U 

\. lt isin tt iia iT | cet: it Wasa l tt | dav-book - if opened 
aut tli bl 

{). Dad vous tv that tea ft side ot the elothing creel otha pxitits proeket 
Was suturat thy tober 

wee 

i. 46. Oo. 2 

Q). Phe back peat head, did “nine that to see if there was 
a bullet hh 


.; m r: wedidnt turn the body over all the while I was 
ivi thie | ~ Vb examine tt thes 
(>) |] = hole fi eC] r bank 
et ~ ew Teet Tt » the cco the bank it was some little 
distin (hoOWT) tiie’ Wil ~ ere borg 
{> “fs lj 1} ‘ i if Wee 
A. Well, tt was ai! mile from where we drove with the team. 


i). \\ as Ther itr rote Livia: thin i mile of this place” 
_: | eouldn’'t ~feite . | \\ - Pirin d threat Wills the nevipresf Wwe eould ret 


there with a horse and bugwvy. 


BOOD CRUMPTON Vs. THE UNITED STATES. 4] 


Q). What kind of a place was it in regard to its being timber ? 

A. On the south, just before we reached the Spot where we found the 
badyv, there was a corn field, and just a short distance off timber; from the 
Cort hela all (iis! nnd northeast was timber and quite it heav under- 
brush cane pore {ty hea Vv timber, Phere was if brush or bush tence line. 
diate ly (it thie bank het tween ti C myer and the Cort tie let 

(). State i the river had ‘ome Li}. 

\. Yes, s if hid tive cLp oye imanee of having been ti}? 

() How ' oh? 

A. | dont remember Trhow t «lidin t cre’ high enotivgh to ove rflow ; this 
hank was 2O teet high at that pu & Le PEAp es more: It Was Very ste >; i 
was verv ditheult to vet down the bank 

‘ ar vou look around tor indications tor tracks 
Ven s 
Dick vou : dilseowes uvthing 
A. We found ne tracks: there was a place on this rash ee that 


looked iis though Something tine dragged through thie brush, bat then it 
was all recent, evidently a tti ried mud, as thoueh made a dav or two 
before, | examined with some other rentlemen verv earetully tot 
Os tracks below We found Ing except Tiie Up opens nat a 
horse tad bb Trie'l beuid nm the indieation tl I | moon dome 
scvtiie thine, an re Was a sand-b reining cut trem the “Tee eink, I 
EX prec the sand-bar to the wat ites the bank was as far as thy lenyt! of 
this room Phe water had reeent been over that) samed-tal \fter we 
Went over th sand-b rT we we . 4 “uth of where f Then \ Vil- " 
then examined me Hear Op per md r\ 
‘ telinmor bi a | bith i - - j Wi I if pe 
eNatibation there 
(). You iv V\V . 
a! Noo sit ? \ ~ 
‘) Wh Vas ti 
1. On this sand bb \ rhe’ Tp fe Ute 
this ; = yr tmend tert f - tim 
‘ WV». i Tay ‘ | 7 rf] 


up several tit would 

QQ). [tit had overtlow ' red it off 

\ Phe ris liad bicacd thre iy i Bu 
been rammed upe | fu "7 »and shap 

() Phat was hors me | 

\. Yes, si 

() Vicon <prcrke , ish | ' ent 
(iit save Die : ty ticach bo ea day two 
beto tliat carved feoratned the 


TVW é Pee Teor 
{) You =/i\ at <. 1T} Vol ‘ : ' it deel) inl si é Tih ‘ } j ~ mer, tiie? 


, -) ' } aan 
brody \V ‘is ‘ri pcotit iM) vards trom eyere (>) 1 iie c*eorrpiie : 


%.» 
FOR. cata anent a 
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A. It Is something near 200) yards, and about mile from the bye ly to 
this house where we left our team. 
6% (), ‘This halfofa mustache, you found lying there, vou picked ip 
canna preserved ? : 
A. Yes, sir. 


(). You couldn't sia’ AN) thes portion of the mustache at that D Wwe Y 
A. No, sir. 

Q). To understand part of the jawbone wa- still on ? 

A. is =. <r: ray recollect} i i- if Vil t | ricelit shed Wils <till on, that 


’ And bie lett side Wills Cor 
A. Yes, sir. 
Q). Did vou find the left side portion of it 
A. No, sir: there was two or threes | phere 
[ think not the jawbone, 


; 
—_ 
“ 
- 


cathere | tly), but 


('ro-s-examination : 

Col. Cravens. You think it was the lett <tde that was there and the 
right side gone ? 
A. & 

Q. Your best impression is the lett side was gone 
~~ © 

fore the cOMUSSioner in 4 viel ntl Correct, | rorevet stlelh matters a- that. 
We found sOorrLe little SCTADs ol bone: Vol couldnt tell where thes le 


eae : . : 
m* Wis verv uneertaum with me whieh ~idle, 


“3 


, ° . . i 4 j J ! 
@s * TIAL is Wh Hipresston now, | Think Wtat | have stated he- 


lonwect, 
Q. You did not know Sam Morgan ? 
A. 
() 
. +" 
liis aor tot 


; 


y 
No, sir. 
You abe’ tel call (TO SAY whether the al lcles Vou found tha re were 


-} 


fhtnn bet able leo state. 


oOunre not positive ly eeruiun th, if t= the wateh was found Ehpern 


— 


. . “— , 
itt y ndy Wils removed irom this hele before Vou saw I 


| 
\ 
No, a the charm appears as thie “ihn 
| 
\ 


es sir: Justa few feet from the hole, iving on its back. 


(), Who took the letters? 


\ 
(. Ttook them all mvself. T cut the poeket here. 1 endeav- 
; 
V0) oured to pall them out eric | =FE\N | would have to teat them. and | 
split the pocket and removed the letters. [ think the lettors were 


? 


not all tovether: think [| tound one letter in the pocket on this side, 
() Were thie letters it) the siti pro Ket that this cheers 


hay) aul biechlor- 
andum book was in? 

2. | dont think in that pocket, all the letters were not mn that, [| don't 
bedi Ve more than one in that. 

(). [think it was on the left side vou indicated vou eut the poeket ? 

A. Yes, sir: and I think IT wot the letter on the lett side. but Iam not 
positive ; l think | wot the letters out of two different poekets ; I vot one 
or 2 of them out of the rivht J ‘ket. 

Q). Do vou know who was present when vou took those letters? 
AL DT don’t know; T eould call many of their names. Mr. Williams 
was there, and Mr. Serges and Mr. Crawtord, W. D.. and Van, the shoe- 
maker, and a nurber of others; Mr. Lowry and fhis brother came up after 
we had been there sometime, some one had gone tor him. 
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(). What time did vou vet there? 

A. About noon. | 

Q. That was on the day before Christmas? 

Yes, sir. . 

Do vou remember what dav of the week it was? 

| don’t know: I believe it was Tuesday, though. 

Robert Morgan did not vet there tor some time atter vou did ? 

No. sir: We dicl hha take the articies from th levy tiatii-e—— 


iH a)! long after Vou prev there until he arrive i? 


. on a mm 


I pestle , hour. 
? When did vou first hear of the body being found ? 
\. | heard of it the dav betor 
(). Then you heard of it the d iV alter it Was found ” 
1. I think it was found on Sunday ” 
(). Ly) Vou remenmile \\ t time of das vou heard (ot tf 
71 : A. Monday aftern Moth, TE It Wile L it's lea ve were out ther 
(). What time in the afternoon ? 
A. I think about the TG | didn’t hear of it on thi dav it was dis- 
covered, from thy Information rent 


(). And the next dav you got the bout noon, after vou heard of it? 
A. Yes, sir. 
(). And after vou riot thy re 4} tours such a matter the witne =s. Riobert 


Morgan, there eam pr. 

A. Yes, sir. 

(). The body wis In such a state of dh OLN position and so tur «le stroved 
that it would be impossible to identify the body ? 

A. Yes, sir; I think so. 

Q. LT understand you to say that half of the forehead was gone. You 
mean the lower halt? 

A. Yes, sir; and the upp 
forehead and all the face except a portion of the jaw was gon 

Q. Was the hair removed trom the skull? 

A. | think nota vreat cde | Thiltik tha i: Wiis “crie }) Prhet pes necer the 
edyve- of the skull. 

(). In the lower part of the skull reel mney there Voth saw wlrsat ap- 


, } } j 
half was there; the whole lower half of the 


’ t 


peared to be the siz of halt a bullet hol 
A. Yes, sir. 
(). Was it a smooth-eut hole or ragweed edved ? 
A. Well, I don’t know whether it was verv smooth or not, it was just 
a little rough. 
() Did vou ever see a bullet | ein bone? 
A. Yes, sir. 
Q. You are not a surgeon’ 
A. No, sir; [only reter to this bullet hole in deseribing the size of it. 
Q. What size of a bullet made it’ 
A. I think the calibre would be an ordinary sized pistol, such as they 
generally use; they call them 38's or 44’s. 
72 (). You are not able to positively say that was a bullet hole? 
A. No, sir. 
Q. The portions of the forehead and face that were removed from the 


body vou could not find ? 
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A. No, sir: Mr. Williams went down in the hole. 

(). Did he make a search down there? 

A. He did for a moment or two, but for some reason or other he didn’t 
do it: that is what he went down for. 

(Q). That was after the body was taken out? 

A. Yes, sir. 

Col. CLAYTON. You say you can hot say positively that was a bullet 
hole? 

A. No, sit. 

(Q), Could vou state positively that is a bullet hole? (Showing hat.) 

A. No. sr: buat to the best 7) my knowledge, | believe it 1s, 


(Recess, 10 minutes.) 
Martie Harris. 


Col, ‘at Poon, Where do vou live? 
A. & miles east trom Muskogee, in the Cherokee Nation. 
(). dial vou know S. M. Morgan in his lifetime ? 
A. Yes, sir. 
(). Do Vou remember the day threat he disappeared z 
A. Yes, sir. 
Q. Where was he living? 
A. At mv house. 
\). blow lon had he been living there” 
A. Just one week. 
Q. How came he to be living with vou? 
A. He had made a crop with his brother and they had a slight falling 
out, and he came there to stay until he could gather his crop. 

Q. What was he to pay vou for board ? 

A. One dollar and a halt a week. 

(). Before be lett did he pay you any board ? 

A. No. sir. 
3 (). When was the last time you saw him ? 
A. The 3rd of November last. 

¥. Do vou know this defendant ? 
A. Yes, sir. 

). What is his name? 
A. Bood Crumpton. 

Y. State if vou saw him on the day that S. M. Mergan left. 
A. Yes, sir; he was at my house ; he came the evening before ; Satur- 
day evening. 

Q. Did he stay all night at vour house * 

A. Yes, sir. 

Q. In the morning, then, next day would be Sunday? 

\ Yes. <r : the Brad ot November. 


‘ 


‘ 


Q. What did they do after that, these two men, on Sunday morning ? 
A. They rode off trom my house after they got breakfast. 

Q. What horses did they leave on? 

A. Sam Morgan’s, One was a grey and the other was a spotted. 

Q. Did either one of them state to you where they were going * 
AA. Yes; sir; Sam Morgan said he was going to Davis’. 


) 
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Q. Where did Davis live ? 
A. (or 8 miles above where I do, 

Q. How far from Muskogee ? 

A. About 3 miles or 4. 

Q. Was there some young ladies at Davis’? 

A. Yes, sir. 

(). Describe the spotted horse, 

A. It was a bay with white spots. 

(). And thes I ft: which wav did thes rq? 

A. They went sorter north. 

Q. Do youknow where Mrs. Nicholson lived, and Grider and Harnage? 
A. ¥ s, <r - they stcarte doin that dire thom. 

(). What time in the morning was that” 

A. About 8 o’elock or 9. 

Q. When did vou next see S. M. Morgan ? 

A, | have not seen him sinee, 


74 (). That was the last vou ever saw of him when he left in com- 
pany with the «defendant Ti Sund t\ Horning pon tha rad of 
November last? 
| A. Yes, sir; riding his own horse, and the defendant on his pony. 


(). W hi 1) did Your re xt see the det Th init 
A. LT saw him in a tew day- 
Q. Wher 
A. At my house. 
(). Did you have any talk wit T 
P A. Yes, sir. 
(2. What did he say to you 
A. I asked him where Morgan was and he said, “ He got in a haek or 
carriage on thi prairie anid went off with a m in. 
(.. That was a few davs afterwards ? 
A. Yes, sit. 
| q). \nybody with him” 
\ 


No, sir: he was afoot, I am certain. 


Q). Did he say anvthing else about it? 

A. I asked him was it a stranver, and he said, “* Yes, unless he got ae- 
quainted with him over the river: he had been over to Brage Station the 
Saturdav before.” He said Sam had been over the river the Saturday 
before. ; ; 

Q. He told vou that he had gone off with a stranger. Did hi <ay where 
he had vone” 


\. Yes, sir; to the Pawnee Agenevy., 


(). This Bragy Station Was~ over the river ” 
A. Yes, sir. 
| (). Did the detendant deseribe this stranger to vou ? 


A. Not that day, but one time he did: he said he was a heavy set 
man with dark whiskers. 

(). Did he vive his rice 

A. No, sir. 

(). He said he Wis colny to tir Pawnee Aue ney : what tor ? 
A. To herd some ponies 


— 


oan eos amy x8 — Se ae 
? ’ ° ry . “ree re .¥ 
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Q. Do you remember the kind of hat Sam Morgan wore on the day he _ 
left your house? 
\. Yes, sir: a black hat. 
(). Showing hat.) Something like that 
A. It was a black hat something like that, 
Do you know whether Morgan had any money ot 


oe 
> 


_ 


». TT 
a I]. Colby} ry tdi tl red iv- : iv “iil k a stre ik of | ik to 
deny | i mit j hii brdiS. 3} OO | i] eo | Tri cot is knee, The top 
bill was a 810 rhe} Lo iver: it looked like S6 or 3s 
in change 
( ae I uc ra i i! 1) Be ra ner bel lett 4 
Yes, si 
It was on Saturd the «lh |. Mo n. had b haway? 


Yes. sir: aeross the river, 

i Vooul now where hye in Footie 

Crone to Brace Station. 

2. That Is cabyconnt yor bo niles from whi re vou lived? 
A. Yes, sir. 


Q. In yoing to Davis’, state if they would go by Mirs. Nicholson’s and 


( 


—- 


-? 
-— 


Harnage’s and ¢ ‘olga ¥ 

A. ¥en, sit. 

(‘ross-examination : 

Col. CRAVENS You don't know how radi lh money \Mlorgan had 4 

A. No, sir | 

Q. Did vou understand from what he said that he got that money the 
day by fore at Brave Station ? 

A. 1 don’t know where. He just said he struek a streak ot luck to- 
day, 

Q. That was atter he returned trom Dragy Station in the evening: 

A. Yes, sir; Lasked him no questions about it. 

(). You saw a S1O bill, You don’t what else there was, only it 
looked like he liad Sh or SS In} siiver in) liis hand ? 

A. Yes, sir. 

Q. Had he been having any money before that ? - 
76 \. I didn’t see any. 
(). Y ou had hot heard of his having urn 

A. No, sir. | 
). He had been making a crop there ? 
A. Yes, sir. ' 
). And vou heard of his having no money’ 
A No, ir. 
(). You hac not seen any since he had been at your place ? 
1. No, sir. 
Ife slept at vour house ? 


; 


>) 


a 


BowD 
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Was there anv monev about his room before that”? 


\ <r 
Fo Defendant came te stav with him on Saturday bhigehit 
\. Yes, sir. 
oP 1) rier at i }? vm 


an im eect ' : 
(>). | will ask von if t! | heat not visited him betore that sinee 


< 
\| ; H ’ ; 
Jsrorgvane tad ly Ctae 
\. Yes, sir: Morgan | et ail Pte help tin fooornuther tis cotton, 
and he had bees ipo Cae 
‘11 } | } - i . 
iY. Viii ish Veet] 7 i ' Vii rile reccroll Vere between San 


: , — 
QQ. | will asi Vou TP thie cre ola vreal dent togethen IeeTore tlibs, 
1. Bes, of 
a , ;' —a - — - 
{) | Will OSK Voll ti [the Teeling was —wlhat thre reiatronus 


Wee) Solo \] pat . mother Dob. 
” hey had 1 iittie Tai ii don't now whethe rthev were 


fri nali 


Wi re Tyee 


when they met up or not: but then li Quit Upon that account, so 


oh Sd ' ‘ } } 
(4 (>). Before Sam came to reat vour plac the week before hr had 


A. Yes, sit 

Q). Is his brother ) 

A. Yes, sir 

(), Vn il 4. 

1. Yes, sir. 

(2. Lid bite fsa] he ts) t veoull i~ ‘ 
A. Yes, sir. 

Q. Did he not sp - brother 

\. Les, sir. 

QQ. (Complaining ft the t t huis brothes hac riven Te 
A "@s, SIP. 


(). 
it vour hous 

A. No, sir. 

7 You don't know whether the = pork or not”? 

A. No, sit 

(). You were not presen! W fie sith ana ni rt te | out ~ 

A, sir. 


All vou know ts what vou learned from somebods 
Yes, sir. 

(‘ol. CLAYTON. Sam NM rean t li vou he was uy ine to Mrs. Davis’ ? 
A. Yes, sir. 


= 


() Dict he mention tt ve L iil vthing about colng anywhere Cise 
No. sir: bh told me was voing to Davis’ ter see the cirls, 


a 


A 
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(). You never had any intimation that he was going to the Pawnee 
Ageney ? 

A. No, sir. 

Q). Tad you ever heard him mention Pawnee Agenes 

A. No, sir: T never heard him say a word about it. 

(), Dx) vou | Pheo\y Th feat it I~ ter tha Pawnee Lor ney from there 

A. | 
(), 
A. 
Col. CRAVENS. Hlow long have vou known Bood? 


rom childhood. 


;) 
™ i | 
(>. 7. 


} } 


\ 
You know thie rc’ gS SUiC*s) Fh abasic 
y : 


Cs, Sil 


frac Voll known hin retaneasate ly 


’ ' . ; . . ; 
Ind he been raised in that merghborlood 


A. Yes, a. 

(). lle d Da r tron 

.. ier li thle fi vhere [| to Burris 

Q. And Bood has been raised there? 

i rs dae Deon in the settiement there ior 12 vears 

(). dle was a small boy when vou first ki Th 

. \ “Ti V Tibia L dats dit Kh bin lt’ Gs ») i 
fore he came bere 

() (isi Vol if \ tt | boyy t his rie i |} Teitie im | r) 
Ine 1 ye rte The law cLibbedidl breed ane (=f 

\. Grood, as faras T know, up to this thing 

The Chou rT, Dv vou Know how thie }) Opli re nie ily rey irc | lien 


A. LT never heard his character discussed: | heard it 
this fir 

Col, ¢ RAVENS, will “ask Vou if he Was pot revarded 4 er kind OF a 
coward | Poy, thisat would te? PED <cd (ott beofon if would resent anything, 
VOU WKTPOW lis character for by Ine il 
i) you say vou never heard it discussed, 
Have vou not heard of lis beine charged with steali 


aling money up there o 


th who had a wtte somebody ran 


’ Who ran otf with her? 
A. lf Wils Dood, heared, 
). Did vou know Tom MeDaniel 
A. Yes, sir. 

). tfacdn’t it been the talk am thr ohborhood that thi defendant stol 
MeDanmiel’s pistol ‘4 

\. | never heard it 
Q. Where did the Dutehman live? 


BooD 
A. Out on the prairie. 


A. 


[ couldn't tell you, 
To Tahlequah, I believe. 


I don’t know ? 
Do vou know whether he afterw 
Yes, sir: | guess he did: 

Col. CRAVENS, | | 
that she had tell out with her husband 
and that was as f: 


will ask vou 
her to Tahlequah 
went ? 
A. Yes, sir. 
(). That is. the capitol ol the Che 
A. Yes, sir. 
\?. How tar is that from where vou 
A. About 25 « 
(). She was a Downing 
A. No, sir: I dhe 
Col. CLAYTON, 
# | ean t sil 


rv OO miles, 
or related 
met think sl 

You bisa r tri | 
it vith hes 


lived 


(). Dic! vou learn big lived with | 
A. 1 couldn't tell vou low long 
(). I] “\\ long clic] his —Teiy\ lip ge} 
\. ae Wiis Ti) saolie rp i) lotls = 


(2. And you learned he was liv 
didnt vou? 
\. Well, no, sir. A lady told ni 
(), You told mea while a 
A don't wh ac earried | 
it) isiness there, but whether | 
mites 
). on Vol fi an it I 
S) \. The settlement said | 
Pahlequah - thisat Is w hicit | bie 
i). It was the understanding in the 
her Imprope rly t 
A. | didn't hear that. 
(>), What do vou mean by sa‘ Tiree iL 


< 


ry = ; of } ; | ; | 
| tT) cpa 1 think fliat he ow 


[ <ho 


\. Shit did hot stave a vreatl whirl 
tinere, 
(). nl at rtainls Th r=tand wWhint 


\ 
\. They said—all I heard, he taken 
Pahlequah with it re 

(Col. CRAVENS, 
think that it tends to tlastrate the dk: 
detendant with this aflair. 
this was: Did she know the general 1 


1651¢7——4 
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Do vou know where the defenda: 


How long had he lived there wit! 


; 
3 vf silt 


I don’t think it is eo! 
lé nel int s conduet or the action of the 
The question | asked her which has led to 


}? 
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(). How old was the Dutehman’s wife? 


1 took her to”? 


, — 
ner . 


ards abandoned her”? 


back Phevtane all the silfhle’, 


if vas not thy rpryete rstanding tha re 


vot the detendant to take 
k her and as far as she 


iif OW nines 4 


| 


she mieht be: clon t KTOW 
j “or 
ved with hea Improperly ? 
i 
| : , 
i re 8 
| 
ry | Will 
° ? 
th) this Wornanh | Ui ye riv., too 


‘ 


there 


mnt lett her. 
: with her. 
he Wiis 


not | don't 


nel 
lived tt) ! 
i- leacly tele rie 


Trits WorDithh of 


| t} ott with hey “uth rrone to 
| LP ertidl there, 
mitt Vv that he Wits IIVihYg with 


it} oft] with it r and took her to 
i- ‘Wing Witt it a 
cre This lady end he le {t her 


mean. What did the people say ? 


the Dutchman’s wife and gone to 
| don’t 


ppetent. I object to it. 


itation oft the defendant in the 


’ 
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woop 


community ? And she said si 

The ¢ L thi it might effect his | 
th) J! ~ l disp 
ic low} 

i 
i : 

(0 | j “= 

. 2 

(oj. ¢ Pic] 

ee ' 
all the other p 

J. You lied ' 

., No | | I} ‘i 
si RY | ‘ } ! ‘ 
pty) | f 

A. Well, tt) a 

Q. The appeared to be bought 1 

A. PT think th re store woods 

Q. 1 will ask vou if they don’t always 

\. \< [si rny\ vlecdor (Mes TI ( 


It is 3 mile or 5 
( Does jet NI) (; ! I IhMel { 
Wand 


he knew him sinee childhood as 


aw-abiding character, 


UNITED STATES. 


al peaceable, 


(of course. 
his 


sitlon to use violence 


Upon 
’ } 
He it 
this bodv vou found anv 
! - pants pockets ? 
. 5 
not: | examined 
hipeop eCt= and micht not. 
is f) re adont weneraily bave 
i ' 
ii) }? CKeT~ 
4 


; 5 
bigot osea\ 


( [diel vou know Sun No rand wn : Otay 
Yes, sir, 

( Do vou remember the dav h NISSTE 
Yes, sir. | 

( Lidl vou see him on tliat d ‘gine 
Yes, sir: about 200 vards from the hous 


W here 
C4) 
Any bods with him” 

Yes, sir: ‘Bood ¢ ruimpton, 

This man (pointing to defendant 
Yes, sir. 

Do you know where Harnage lived 
Yes, sir, 


Wis fie’ 


: ’ am *, " " > 
ta al od all od atl o A all on el 


a horse, just in the read, riding 


a 


*? 


~~ > ~~ 
> 7 . . o 


a 


Yes. sir. 


f™ > 7 


. Do you know what time thev passed vour house * 


LEO 


we 


>? 


Were they voing towards Hlarnage’s 4 


*) 
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A. Between 8 and 9 o’clock. 


Q. Do vou know where the body was found ? 


\. No, sir; DT never was there. 
(). What dav of the week was 


, 
th) 
reas 


A. Cy) Sunday PrhQoE Tei rye, 


Z (>), What month ? 


<- 
A. November. 


i | ; 
() lL} Vil- t rat | ! 
’ 
\ Between Sorted o? oe 


( ross Yin bation 


C'ol. (RAVENS. Hlow far were vo 


? 
-) 
’ ;% . 
bout LO) vards, 


(). You did not speak to them 
¥ SI 

(). You lived about ? mile fi 

A. Yes, st 

(). Do vou know where Black 
A. Yes, sir: Tam v rv well a 
iJ. \\ hat cireetion do vou live 
\. South. 

(). Then at the time vou saw tl 


, : 
Did vou notice the horses thi 


were lis particularly, but he 
rev om and a spotted one. 


\ Prdissitit 


~ , Nboy reanh kite) th) it~” 


ma them. 


+? 


t hayes lied not speak 


Mrs. Harris’ 


ind Mirs. Vann lives”? 


lw ith them. 


im black Hoyt’s? 


n thev were woe in the direction of 


(Q). And in the direction of Mrs.’ Vann's 
4 “, <1 
uu live about ? mile from Mrs. Harris’? 


\ 
\ 
Yes, si 
\ 


md they were gwome in the 


A. Yes, sir: they were just ror) 


(). Where do vou live? 
{ About & miles east otf Musk 


3 


rection of Hovt’s and Vann’s? 
ne the road, the straightforward 


(ptye they eal] Plas K Hoyt 4 


pi ren 


Q. (Showing map). Did you se 


A. Yes, sir. 
(). W here do von live ther ”? 


this map when it was made ? 
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A. At the forks of these roads. 

Q. Whose field is that put down thereas Vann’s field ; is that right? 

A. es, sir. 

(). How far do vou live from Mrs, Harris’? 

A. About a mile and } 

(). Then she would live about there 

A. She did not live any farther from Muskogee than I did ; she could 
gO this way. 
Hlow far do vou live trom Mrs. Nieholson’s ? 
About a mile. 
Do vou know where Davis lives 
Yi s, <i - sh Watt Epp cont the rive r. fibourt >> rile - from Muskogee, 
Do you know where Lowry ’s field is”? 
Yes, sir. 
[ny wolg from Vour house to Miuskove how close ty that field would 
VOU puss 2 

\. TD suppos mile, 

Q. Dovon remember the day Sam Morgan was missing ? 

A. Yes, sir; T dou’t remember the exact day of the month, | know it 
was about the first of November, on Sunday. 

(). [idl Vou see Sin Morgan that day | 

A. Yes, si 
(). Where were vou? 
A. Wis al home: Thies CAnie Up to ni Hous ana [ went down 
there ana | secon them least thi re, , 

\. You were at home and vou seen Sam \Iorvan : was there any body 
with him”? 

1. Bood Crumpton was with him 


' 


’ 
' 


7. Riding or walking r 

1. Riding 

) *What horses were thev riding ? 

\. Crumpton was riding the grey hofse and Morgan the spotted horse. 


Q). Whose horses were they ? 


( 


’ 


S4 \. IT don’t know har ly, both bows elarect it. 
d. Who had them in possession at that time? 
A. Scr Nlorean 
\\ lisat time of day wis It Vou saw tha m ? 
About 10 or 11 o’elock IT seen them last. 
Ay. State if vou talked 1) the Mn: if thes stopped ? 

Yes, sir: IT don’t think thew staid but a few minutes at mv house: 
then they went down fe Harnew s and a few minutes atte rwards | went 
down the re. The =| ul, | Stl})}) se, J hour cut Llarnage s. 

2. gat lis drouse? 
a No: it isn barn or lot here, 
dy. That is here in Vann’s field ? 
A. Yes, sir: the lot joins onto the field : there is a lot there with eribs 
1D) it and it Was at that lot thes stopped. 

Q. Who was there besides vou? 
A. LT tound there Morgan and the defendant and Harnage and Charley 


Vann. 


(). Did VOU se Lowry there? 
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A. He came there a few minutes after I did. 
@. You mean at Harnage’s barn? 
A. Yes, sir; Vann’s really. There was several others there. 
Q. Anybody else there? 
A. Harrison Dike and Bob Dike came there and Morgan came there, 
(). That is Robert ? 
A. Yes, sir. ‘ 
Q. Do you remember whether Crawford was there or not? 
A. I don’t remember about him. 
q). Are vou sure Robert Morgan was there before the boys left or after? 
A. I ain’t sure: he was there, I know. 
Q. You say they staid there about } hour? 
A. Well, it might have been an hour. 
Q. State if thev left together and in what direction they went ? 
A. Sam Morvan, he loped off on his horse ahead a minate before 
85 Burris left; [ suppose Morgan was 100 or 200 yards ahead of him 
when he went off. 
W hat direction did he wo. 
North. 
Towards Colquet’s? 
Yes, sir. 
Is that the last vou saw of them ? 
[ seen Crumpton that evening. 
Have vou ever seen S. M. Morgan sin 
No, sir, 
You saw the defendant again that eveaing. Where? 
Hle was at Grider’s. 
S. M. Morgan was not with him? 
No, sir. 
dict Vou sec him when he enme to (;rider'’s } 
No, sir: he was there when Wiis rong bv. 
What time in the atternoon was i 
I suppose 4 o'clock, 
| Me vou K now WwW het her he Wils on it st ly icK or on foot 4 


le, Mm — aa . ~~ ~~  j(7#@™ *s 
i oe ee el ee ee 


mn »% ym » > 
eae a le 


A. On horseback. 

(). What horse? 

A. He was riding the grey horse, the same horse he went off on in the 
morning. 

Q. Did vou have any talk with him there at Grider’s as to what be- 
came of Sam Morgan t | 

A. Yes, sir; | stopped there awhile an | he got on his horse and came 
down the road with le, 

( ). W hat direction did vou iy 

A. I went south, 1 guess,southwest. I went around this wav [showing 
on map |. 

Q. That is south? 

A. Yes, sir. 

Q. Where is Smith's? 

A. About 2 miles from Harris’, around up this way. 

(). Does he live on this read” 
A. No, air; up that way like. 
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Q. You went back that wav with him ? 
a. sous 
QM. Did vou have any talk with him as to what became of Morgan? 
¥ ae told me Morgan tan) | mg Duce with scpthbe’ Thhital ana 
86 Went Out so ve whi re to Work or lim. | 
Q. How came he to tell vou that ? 
A. | asked bien Wirt mecome of Sam, ane le <td it cre] Wn 7 bie 


With si man to (re) in the strip comewheres out there to ti rd a bua hh se 
horses and take care of them some wav: and that le was going to 1 e him 
S.50 a day, | behey ‘ana he said lef evervthing in Cia bce he 


had thi CPOp Ot TN plete and told | lin tot | chara ivi thisat and ittend 
to it, 


Q. Where did he say he got in the buggy with the man? 
A. So newhere about Davis’, | believe: | don’t know exactly: IT don’t 


remember, | sallow the defendant clammed that he bought one o the 
2 ~ . , . 4a} : 
horses or something, [ neve) peut mien attention to what he was tering 


me. 
Q. Had the detendant ever w rked for vou? 
A. Yes, sir. 
i. Had Sam Morgan ever work: d for vou 4 
A. He worked ; just made a crop on my place—well, ves, he worked 


several days for me, too, 

Y. Do you know whether Morgan had any money or not? 

A. | don’t know whether he had any that dav or not: TP loaned him a 
lar or two the day before. ; ? 

). Where was that 

A. At my house. 


Q. What time of day was that? Was it on Saturday vou loaned it to 


A. Yes, sir; TP loaned him 82. ‘He claimed he wanted to pay a man 
Was picking cotton for him. 
() \\ hat time TT tae morning Wits it 4 
A. It was on Saturday evening, 
() Wiat kind of money did vou let him have? 
A, [ boedye Ve it Wilts thre hialt- llar pieces and the bisalenes 11) nickels 
and dimes. 
S7 (). Did vou see the defendant have any money after the disap- 
Pouranes of Morgan ? 
A. Yes, sir: T received the same kind of monev back from him. 
(). Llow Corurbye he to prt the honey r , 
A. Why, he got to gambling; [ plaved with him and won it from him. 
Q. Do vou know whether or not the deceased Morgan owned a pistol ? 
A. | don't know: [ seen him with one. 
Q. Dovou know whether or not the defendant, when vou saw him after 
this killing, had a pistol ? 
A. Yes, sir: | think he did: [ won't say }) sitive : | “CCT him \\ ith it 
pistol; T never seen what kind it was, 
Q. Would you know Morgan’s pistol if you were to see it * 
A. No: I wouldn’t. | 
Q. Examine that [handing pistol to witness 
A. J seen nim with one like that. 


; 


vi 


+) 


di 


’ 

’ 

it 
‘ 
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Q. When? . 
A. It was Saturday evening, I believe. 
). Betore he was missing ? 

\. Les, sir, 

When was it vou were iD iving cards with the detenda 
It was a dav or two atterwards., 


‘ inderstood You to savoon saturday bDeror Mio rein 


) 
\ 


° +s ; 1 ’ . } ’ " : 
tl loaned lim sZ— thires naitedoliars ane the rest tp staal 


or + davs after \Morvan Wis Dilissitiy Votl Wor stheti rel 


temdant ? 
A. Yes. sif. 


! : “a 
‘ Dy Vou Pretherpoer whit [T Wilk Voll cot Trond) bie 


M What kine of mone 
A. Phree halt-dollars ana thie lyea] rbher T ~mall 


Do vou know whethye ‘Sam \} rercitl owned ah overeo 


~ 


Yes, sir, 
\ 


sid was it ? 


i } . 
). Dh Vou KioOW What ly willl r thint 
A. [seen Crumpton with it that evening. 


4 
CK 
_— * , , ' , : , 
\. | Could f ~li\ promt \¢ . at Iti ri‘) r hesael if tical i 


Idle. 


Q. That evening, when vou saw the defendant at Griler’s, 


the overcoat then ” 


MI. 


rill 


A. Yes, sir. 

C‘ol. CRAVENS. Tied behind the saddl 

\. Yes, sir. 

Col. CLAYTON, Did vou ever see t detendant with 


rean WHs Missing 


Q). Do vou know anvthing . that was owned 
\ knowed i wired reel now whether ¢ 
izor there: L dont know whether it - the same one M 
(>). Do von know of the detend having / 


ssIng 
1. Yes, sir. 

(). When did vou first see him with 
A. Why, he brought it there to my house, 

(). How long afterwards? 

A. | couldn't “aN ; it might have end nawe lk: or } ()! At 


() Dv vot know if More tt) rbelte ‘Ti 15 thi cha Veoh sci I 


55 


Wils tThissine’ 
Prpeotae’s ana 


ey trom ait 


7) (ott horse- 
mb hind the 


did he have 


‘ibe rr fore 


: ‘ 
by Morgan ? 


rumpton had 


I 


bev ran had. 


\I roraili Wis 


ivs, 
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Q. Had you ever seen him with it before that—Crumpton 

A. No, sir: I never seen him with a razor before. 

Q. Did he bring anything else besides the razor? 

A. Yes, sir; a hone. 

(). Do you remember the kind of hone that was? 
8) A. Well, I don’t know ; it was a white looking one. 
(). Dy vou know whether both sides ot if were white or not 4 

A. | don't remember. , 

(). It Was about a week after Morgan Wiis missing when he brought 
that razor to your house ? 

A. Fou ow. 

Q. Did he leave it there? 

A. Yes, sir; I believe after they arrested him some time he sent his 
COUSIN back there and a8) | it. 

Q. How long after vou first saw him on Sunday evening before he told 
you about Morgan’s going off in the buggy and that Morgan had lett every- 
thing he had in his charge ? 

A. It wasn’t very long; he got on his horse and rode down the road 
with me: | believe he went as far as unele’s with me. 

(). You did hot see the body ? 

A. No, sir. 

(). Would vou know his watch if you were to see it? 

A. L would know whether it was like the one he had or not. 

(). (Showing wateh and chain.) 

A. That is just like the one he had; T couldn't say whether it is the 
same one or not, 

Q. What about the ehain? 

A. He had a ehain like that. 

(ross Suinination : 

Col. Cravens. | believe vou say that Crumpton and Morgan came to 
your hotise tovwe thy reroon Sut nd: \V morning 4 

A. Yes, sn 

(). And went trom there to Harnage’s * 

1. Yes, si 

Q. And vou went with them * 

A. I don’t know whether 1 went with them or not. 

Q. Hadn't the defendant been working for vou ? 

A. He had been working tor me some 4 or 5 davs, I think. 

Q. When was he last at your house before Sunday ? 

A. Saturday evening, 

(y. Aint vou mistaken; hadn't he been working for vou that 
90 week or the fore pyar of that week ? 
A. Tdont remember: he was down at Mrs. Harris’ about as 


; 


} 


muelh cis he Wils at mv house, 

Q). He was at home both at vour house and Mrs. Harris’ pretty much ? 
A. Yes, sit 

() And sam Nore: ft) Wills t | mw some, wasn't he? 

A. Yes, s 

() When sles came over to your house on Sunday morning didn't 


). 
Morgan go over to Harnage’s right away without stopping at vour house, 
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and didn’t the defendant here go and help you to feed and water your 
hogs? You had some fattened hogs” 

A. Yes, sir. 

Q. Didn't he go and help vou to feed and water the hogs and then vou 
and he went over to Harnage’s and found Morgan and the others play- 
Ing cards over there ? 

A. I don’t know. 

«2. Don't vou remember he helped vou that morning to feed vour hogs 
and water them ”? 

A. I don’t remember whether he did or not. 

(). (Reading.) Defendant worked for me on Sunday wheu they came to 
mv house; defendant helped to water and feed the hogs; then I went over 
tw Harnage’s with the defendant. ‘That Is your examination betore the 
commissioner on the 4th of January last, shortly after this thing occurred. 
Your recollection would he better then than now 4 

A. I don’t know whether it was or not. 

(). It would be likely better after the occurrence than a vear after- 
wards” | 3 

\. Yes, sir: it wood manv little things l have forgotten, tem), 

(). Of course, that is natural. I read vou your statement. You had 
some fattened hogs at that time? 

A. Yes, sir. 

(). Don't vou remember Bood here he Iping you to feed and water them 
that morning ? 

A. | couldn't Sav positive whether he did or not. 

(). It vou stated before the commissioner that he did, vou 
4] knew how it was then: that is correet * 

A. | don’t think | stated positive that he did, 

). Ts vour recollection of it now better than then ? 
\. | don’t know. 
d. Wouldn't it likely be better then than now ? 
¥ | CX pect ae if lias Lye nil rood \\ bil : 
’ Where was vou hac the hows ip at that time * 
A. Right below my house lot, 
). Where was it vou first saw the defendant that morning ? 
\. T think he came to my house; TP knaw he did. 
d. On what part of the premises did vou see him * 
\. | don’t know, 
’ Was he on his horse when vou first saw him” 
A, l don't re TOLL r that. 
». Wer vou sober or drunk that mornin 
a Sober. 


( 


; 


(). Entirely so? 

\. Yes, sir. 

(). Do vou remember going over to Harnage’s with the defendant ? 
\. | don’t know whether IT went with him or not? 

{) Wer vou at Harnave = that day 


1. Yee, om. 
(). Was Sam Morgan there 
A. Yes, sir. 
‘). How tar is Harnage’s tro 


58 BOOD CRUMPTON VS. THE UNITED STATES. 


A. About 300 vards., 
(). What did vou voto Ha ves tor? 
.. ' 


: | % . 
| lim? WHIKOGOL OV' i bit] ’ yt] = 


if. I< that ur p 

A. No. sil 

». When you id you go in the hou: 

. Moe t . | | stopped thet 
Q). Dic 

ie | 


J i 

\ \ 

{ ) | a 

‘ 

\ i 

{ } ) 

\ 

( ) \\ 

‘«< 

\ | i ) . 

; i ™ 

{) | 

4 

9s 

() ‘ 

\ i 
(). \ | Morg Lnot ride uy 

14) ‘a i | i ii ’ 
\ \ i ‘ i ’ ) 
i] . 

() i i 

i. 
{ ) |) 1) I lo (it) ~ i ~ rel 
w 


C). Bart che ' r 4M) yards up e road and 
‘ 
then called on De 
.. Rea. 
3 (). Then finally Bood got on his horse ind followed in the diree- 


| ‘ } . } ee | . 

(). \\ hen vou saw ¢ Purp ton that evening it Was about Lo ctoek ° 

\. Yes, sir. 

Q). When vou went to Grider’s vou found him there and he got on his 
horse anal rovle down tow:rds Smiths” 
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A : Yes <1] 

(2. Dict he go to Smith's? 

\. No; I believe 1 found Smith thi t Burris';and [never went any 
’ they : 


he stopped there? 


ay P 
% dont re member. 


; 4 ‘ | 
slit fie vent downh 1 


; ; | th - 
\, lt is about a mile and : Se more than ‘ron NI) ~ 


‘< if u i ’ L\ 
\. Not over lt) Piirtites 
‘). When vou went back he cot ree and rode b with vou 


and either ot rte | al Mrs. I] itis ey \ br orpeetime tie wal nt 
re*riye ryply a bye T r 


A. No, sir. 


. oo oe 
a That Wiis T oa] } ~ 
\. Yes, sit 
(). There was nothing Dil vou 
i*\ mie thy oOvVverecnt 1) \ 


A. | don’t know whether | did 
(). Are vou postive vou s 
A. Yes, sir. 
(). Whaat attracted vou itterntion tf rereout 
\. | just noticed it tied behind t e IT don't | . hether J 
said anvthing to lien about ti [ wetin) 
(). On the eventing betore, Saturda vening, vou loaned Morgan Sv‘ 
A. Yes, sir. 
He borrowed that to pay f . ny cotton ? 
Yes, sir. 
’ Who did he want to paves 
A. | bye die ve if Was aman bv the name of Dean. 
Was Bean the man who wa- picking cotton for him 
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A. Yes, sit 

Q. Are you able to tell what kind of money it was you loaned him? 

A. I noticed three half-dollar pieces and the other was in nickels and 
dimes. 

Q). Do vou know how manv nickels ? 

A. Na, 2 : 

i. How many dimes”? 

\. I loaned him } dollar in niekels and dimes ; I could not “ay whether 
they were all nick ls or dimes: I know it was small money ; it might have 
been mixed up, part of— 

Q. Yes, it might have been paper, it might have been anything. I 
want to know if you remember what it was. Might it not have been all 
dimes r bien is You dont mtreey wh ther it Wils ) dimes or 10 


, . 
° i , 
nicKels . 


: | ' : me eo 
We) ( I} if if Was ot) cents In smal! ehnange, either 10 nickeis or 9 
limes or dimes and niekels and vou don’t remember which it was” 
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Col. Cravens. You say vou do not know what kind of money it was 
you let him have, exeept that it was a dollar and a half, whether the fifty 
Cents Wis iti rh Ke | ~ or dimes or mieke ls ana dimes r 

A. Yes, sir. 


J. Whi Nn Was it alter that tl leat vou Woh sole money from the detend- 


A. Four or 5 days. 

Y. Do von know what kind of money it was you won ? 

A. Yes, sir. 

?. What kind? 

A. Just like the monev [ said [ let Morgan have. 

Y. How many halt dollars did you win ? 

A. The re Wills three ‘ and t hae n the nie Ke ls and dimes, whatever it Wiis, 

Do vou know whether vou won nickels: whether there was ten 

nickels and tive dimes, or what it was ? 

A. Mo. ait 

Q. You do not know whether there was any nickels or any dimes; vou 
» 


on] Vv kk mow if Wis itv eents small change 


A. Yea, wr. 


Q). Do vou not know which it was” 
A. No, sir 
(). I | oli e Vou sav vou do not know the pistol which the deceased 


A. No, sir: T don't know it. 
Col, CLAYTON, He said it was a pistol like this fexhibiting pistol which 
has been introdneed in evidence, ] 
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Col. Cravens. Yes; he said it was a pistol like that. 
Q. You said something about his having a razor and a hone—vou saw 


him with one—when was that ? 

A. Awhile after Morgan disappeared. 

Q. Did you know whose it was 
was ” 

A. No, sir. 

97 (). Where was it h 

A. At my hous 

Q. You do not know who it belonged 


I uf it 


, . #1 
s i 


brought 


A. No, sir. 
Q). He was not concealing it there, wa- 
A. No, <r: he brought it there it m 
ing, and he shaved him-el| Pheer with 1 
QQ). On the evening after vou saw B 
you that Sam head (rent In il byerr Will 
eolng im that direetion : Vou ao 
where he was volny ; 
A. No, sir. 
Q). But he was going t rk wv 
drove of horses ? 
A. Ves, sir. 
Q). And that he was offered t! 
A. Yes, sir. 
Q. When they left Mrs. Van 
P the ro ane vit direetion ” 
4 a 
() Phe Went torth, 
(2. (Showing witness map.) You 
or barn ? 
A. Yes, si 
\/. That is on the lett-hand 
A. Yes, sn 
(). That road runs nortl 
\. Yes, sir; it kind of turn 
(). Tlow far ts »vour hou 
1. About two miles and a | 
(). Is th | ul 
ehureh? 
ae vou hay 
a () It }~ l) 


; " _ 
' . at , ae > 
Lhe Is ch rpc timed \\ 


(). There = road across Trom \\ 
\. Yes, si 
(). Is that a big road on 

A. Publie wagon road. 

Q). Do vou know where Bradles 


: 
. 
= =i} 
; : 


} 


A. we 
it (). He lives on the same side of thy 
| (or Bartles) isn’t there a road leading to 


r Ex 


i 
hiding 
[ ive been 
nal \l. rt 
ly anne 
cactly 
rd of por 
«f I) I 
tl 
| 
I iti 
| 


i, vou de 


white chu 


‘ff 
‘ 

I Su 
nh tow 
rooney 

‘ 
\ ict s7' 
‘ 
Peel 
! 
i 
:\ 
if 


bor 


reh ” 


6! 


him W lose 


hie Tene 


{1 to the strip, 
idl about 


rk With § 


revel clic 


ix there? 


im. Bradley’s 


Te : ; 
Z DM) CRE NEPTON ‘> Pit CNITED STATES, 


: 2 1 | 
» . deat 
\ eS 
) Map 
| » | 
f ' 
if 
) \} te 
‘ ; ? 
‘ ) 
QQ. \ m es to Muskog 
\ j 
‘J ir , r | L rail Dero! ‘ 
(*y 7 | 
\ \ 
49 M. Lov 
Pp ‘a . ! ! 
t 
\ | y 
..: a li \ 
4 
\. | Nation, Canad : 
‘2. |) i \ ro | Ni i - CT 
., 2 
() |) | 
we. ¢ 
‘) bt j- | j \ | 1 th (| sed | ‘ day 
; r Pies ' | nm they 
\ \ 
() Lh j | it 


\. Well, there was several there; [T don’t know that I remember al] 


that was there, 

(), Name all vou remember, 
\ Black Hove, ( harley Vann, a tellow thev ealled Ramsey. and several] 
others, dont remem r just who thes were, 

(). State how they eame there, : 

® Wi ll. ir, thes eanme there Lovers thie f 


Tewop 


CRUMPTON 


@. On horseback or afoot? 


; : 
' ’ 
\ aT it | it? ' 
qvtit Test. 2 tt i \ 
i). Lhe Vey) } 


mm 


(). How tar were they when 
where the body was found 


A. Near aly “ut @ mi 


VS. THE UNITED 


Pd 


What were they doing the 


, 101 Q. Was Harrison Dvk 


A. Yes, sir. 
iJ. You Say Vou lave nevel 
1. No, sir. | 
? How lone after that wa- 
A. I do not remember : 1 
Did vou hear him SiN Lin 


No, sir. 


Where was it vou saw thi 


Q 
\ 
A. No, sir. 
d 
\ | do hot remem |» Se 


You never saw anything m: 


STATES. 


' 
i¢ 
t It 
' ‘ : 
‘ 
? 
, 4 cle] 
ehis dens 
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Q. Have you ever seen Morgan, either dead or alive, sinee ? 
\ [seen a dead man: [ don’t know whether it was Morgan or not 


' 


rerun - thes that he wore, like he had 


It had clothes that looked like M: 
the day [ saw him. [ saw it over he e Arkansas River, at mys 
place, about yo mile from mt 

() | belleve 


A. 
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A. Yes, <Ir: he said he Wiis. 
Q). Was old man Dykes there. 
A. Yes, sir. 
BF Now, then, when vou got there the second time atter going off 


‘ 77 
lt) : Ti) t | 1} hy \I ’ ‘ ’ '} ry iy* ’ ) ' iz ' 1 , 
*? if i bit Cory’ iti \ ia of itiit } ; , im? ' bi} \ ~ hf ti 


() Ln cy hr | \ ' 

ae ~ two vuavs : | 
rin Wil L | 

( ( i vou 


‘> Ww 

‘ 

\. No. - 

‘) i? < ' 

1. Yes. ait 
=|) ir VV 

! 

() i?) 

a \\ 
net] | itl 4 


CQ). Did 
. 
® N ! Wils peidl i] mn 
“ily ne tTi .? 
{ ross-eXaminat 
Col. Cravens. That hole w is 
A. | dont know - SOTIEW eres ; 4 t «] } | don t know 
{ Plow Tail mee Vout] 


1631 (¢——-) 
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\. | don’t know: I never was down in there. f 
QQ. When was that fence put around there ? 
\ lt I~ | a Le 
(). Dood \ hoot Chae nly person who kav bout that hole berg there 
| presi 
\ bon hoy it} ‘a eC THA Was working the 
pike, mv ‘ it) he} 
(}. Alen ce prices last 
4 
oo. e vere t] 
ee ed it to Laws , 
\) bhow iv E, (yy Lf 
A. eit re Wis thi do man track Cheat ait Ly thisat i <tithed here, and 
fnere W 1 « | r} HOw ceesey. & Hic lie Peed pent lis nthe Wials l'rank. 
is all d ever heard Ile staid with AM Liiws 
(). Tlow far is it trom where you lived to Davis’? 
1. Well one wavy around the 1 lit was about three miles and a half: 
thi li there was a wav vou could yo that was abot oO mates, 
. Davis lived about miles from Miuskowee, did he not” 


A. It was 4 or 5 miles: over 4 miles | think. 
105 Q. You lived meht close to Black Hovis? 


, | j ' } . . ’ | 7 | . 
\\ 1s this Prone dy li the tirst fiele ‘timo the bhi uth ont thie ereek 4 


What would be the next road wome this wav (indieating) 


_ 


) 
\ . 
1. Sv ke’s tield. and the next one beloneed to Mr. Robinson now. Wat- 


son lived on it last vear., 
(). First th Lown field, then the Svke's field, then the Watson field ? 
A. Yes, sir. 
(). Do You know where ie eeraee, named hen lived it} TT re or hac | place 
in ther 
A. I don't know Of cans Pecan of th it piume, 
(Witness is shown a map drawn by attorneys for defense, ) | do not 


understand this heap) ual all 
») 


Mr. WoLFENBERGER. Do vou know a man named Keves * 


A. Yes, sir: | know a man named Keyes. 
Q). Keves stays at Mrs. Bible's place the most of the time, does he not? 
A. IL don't know anything about that. Witness locates position of 


ith rent houses, ronds, VOL. on racy) whi I) Is then «| Wi yury by C'ol, 
W olfenberwer. ) 

Col, (RAVENS. Was there any wate leading into that th ld. any bars 4 
No, sir. , 
No way of getting in except by laying the fence down + 
No, sir. 


Nowhere at any time around the field did you tind where the fence 


" fm™ 5 


( 


om 


had been laid down ” 

A. I never noticed; [ didn’t see any place. I don’t know of any place 
where it had been laid down. 

(). ()ne eould drive on the side of the field next to the ereek—one eould 
) 


drive between the creek and the field with a buggy couldn't they ‘ 


A. No, sir. 
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LO6 (). | thought the re Was ahh opel Way Ly tween the CTeCK and the 


’ 
: 7 
) i 


A. No. sir: not that a bugyev or wag | vo through 

‘2. | ~ it Le thre re 

4. Yes, si 

? P L} = is it Gl ote) : 

1. Yes, s 

C2. Dhiat te thet I tit t K 

h ene 

(). LDhere »tTrave : 

i. mas 

| } ¢oti a cl " , 


ws 
eal —_ 4 
Si j 
' j 
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> int 


“< ain Se i rel 4 
. a oe 
A , j > , 
LJ. a rierhe tm i Powael thy ’ ty i ; re | (‘OW Der weenrh the 
. Sol : : 7 ‘ 
. ’ “ . ; . 
Watson ti iad iilhe the CTCCHK, Ail roy . Ye MSVKeE Ss It cf rnd the 
reck id runs down her 


— 

d. 1] \\ much Is there rh Tite \\ 
— 

& dont KOM 

(), Phere is phe WAV fT rey Tye cert} ‘ (is @f vn to bey tat 


A. No, sir: there is no road to wet d to the bank, 
You saw no sign of where the | con let down anywhere 
around that held 
A. ae Oe, 
(), Llow far would Vou si t is 7] re ttils 1 ul strikes tiie field — 
wher it runs Oe iitist our ! there to the ford? 
LO7 A. About 300 or 400 vards 
(). Was there anvbody living in bout the Svke’s field at 
that time 
¥ Yes, <ir > a tellow named Tuck ;e ii’ om thi Upper side of 
the >)! ke’s Held, \\ atsol lived in the Watson fie d, 


Redirect exo nation : 
Col. CLaytox. Why is that field called the Swke's field ? 
A. There was a man named Svkes owned it and he died, 
(). Who was in possesslon of it ther 
A. Pete Macleme. 
Q. He was in possession of it as admin 


A. Yes, sir. 


; 


' 
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Q. Who took the watch off? 

A. John Dvkes, my father. He handed it up to some of the men on 
the bank, I don’t know who took It | said Robert Morgan got it 
afterwards 


Q. Look at that watch and se 


? | ’ ~_ | ' \‘ ae i Withes-~ ‘ Villl- 


mes watel; 
LO’ | would take that to be t! vat fhe chain and charm 
wis «|| cnny Thre watel Tin fills f ' 
Had you ever seen it befor 


Cs. s]] tit | nad neve 


Dic Vill sTsi\ siloe Littl iii is. Se an | hf it 


a ; ? ; ‘ 

a | 

A. O, SIT; went ta \I reruns, e q y «nhd \\ Wi Live 
ha x the twxnlV WAS UD 


wer ata) ay repre iit . Titi ba 


. 7 ‘ 
vou see them come uy 
i 
t t} ’ + ’ | ? rs 
. m=) \h ‘ I ~ i 


{) ? { i? ’ 
i’ | ai :> 
thy lhe? " Viis | 1] i I thist 
}? ie" ‘\ ial thes ivf ‘ 
\. lon t k \ I 
() Ps they ’ they 
110 were and the bod: 1" | rider 
T qe? | Tive ly 1 ‘4 \' ' bevdy 
" } 
Wiis fil =~! i thy CYTetk 
\ rh wae > I | have Tou - i vou 
lipsf , i] = ¥ th 
(). It lias been said Vas : | = | v to 


th ~ tI Dae 

they could ross hors | \ ‘ bran 
Phat is mv epin 

(). How tar uld it be t Kt | there? 

\. It would be over f 

(). Then in order to get to the bo yu have 1 iway up this 
Wilt. ana thy maway ly ek this wav. start ( 2.4 r) whee 7 

\. Yes, sir; they would have to make a kind of at 

() Thev would have to go up th ereek ana cross ‘] down 
to vet there, 

A. Yes, sir. 

(Q). They were going tn th Muskovee road in the direction of Muskogee? 
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Q. The address side of the envelope was torn off so you could not tell 
anything about where it came from from the envelope ? 
114 A. No, sir. 
Q. The defendant claimed that it was from Sam Morgan and 
that the children had torn the envelope ? 
A. Yes, sir. 
Q. The letter itself purported to come from the Pawnee Ageney; where 
is that ” 
A. Out west. somewheres 
Q. Do vou know how tar from where vou lived ? 
A. No. See l don't - 
(). It Is awa if «ord The strip, isnt it” 
A. I don’t know where it is,.it is out there somewhere, 
(). Dic ou see this letter at all to read | ag 
A. <r: | never read it. 
(). Did vou know the handwritin 
A. No, sir. 
(), You didn’t notice whether it was Mor 
-. eee 
(). 
A. 


( 


? 


ans handwriting or not 


& 

4 
" ; ' ' . * . , 

\. Yes, sir: tound it up there at the hole in Mr. Lowrv’s field. 

| : kets were examined ? 

\. Part of them. There was some letters taken out of his vest pocket. 


Was that before or after M 


. 
-® 
} 


kadmiston eame . 


’ , 7 
; ; it ; 5 
: iy . : -) 
(), Were vou there betore or a Mr. Kdmiston came * 
: i 4 ' } 
; 4 ) 


{) 1) Vooll Wi V whietier tilts Dip poeket= were examined or not of lis 


‘T believe there was a lead 
love | wont be positive about 


bl tl. Was ther nN te y taken trom the body of the man ? 


(). \ MOTTE Thay a5 bite \l. ! 1 Wits Thiissihv WAS ] that the at t ndant -_ 


come to the tleld wh nl Burt were and elaimed he had a letter 
from Nor it) 


van together, where 


‘ 
; ° . ‘ 
.? 
" 7 : socal ‘ so) ‘ \ , : a>% | y*) ve 
ii ‘ft @ & rit) ‘ ‘ ‘ i iii ™ : | rt ' 2 « 
‘ 


Ben a Wats at bone, 


, ° ’ 
‘ srrie 
i? 


'} 


\ 


; 
low 1} i’ were Voll to Th itl. e 


‘ ee | 
ov ( )}). [ (donut Know. 1a \ ici. | Pecnol, rstich a matter, 
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Q. You were at vour house, were vou ” 
A. Yes, sir. 
q). Right at the house? 
A. Right close to it. for. steps to it. 
(). Between the house and the road or back of the hous 
-. Back ot the house, at the end of the house . where | could “ce up) the 
road on up that way. 
@. That road is in the timber isn’t it 
A. Yes, sir. 
(). Tinmibe r bet ween the house and the rev 
A. Yes, sir. 
(). Lidl vou at a them over the tt) of the trees ” 
\. No, sir: the timber wasn’t so thick but what I could se 
You looked around and twisted ity “il between the trees ana silW 


») 


o, sir: | didn’t twist about 
our eves are not crooked, are thes 


ee 


don't know calpeouit that. 
(). \re not the Trees pretty thick there 
116 A. Tolerable thiek: the undergrowth was all eut out: it was 


Cie@air,. There Wis Trecs there. ir ttl yvW isnt “i thrive kK bout what | 


a You could by looking around the trees ”? 
*¥ Qt Course, | eould reek sew thy tmeeie eaP rh at Tree 
{ Wi re thes riding or walking ” 


é 
\. Riding. 
’ What vat were thes romney r 
\. I would call ita lope; riding pretty fist 
(). Which was in tront”? 
\ | don't remember about that 
(). Miavbe thes were sick and tele 
* Mavis tha \ were : T don’t remy er whether there was one in front 
and one behind or not. or not. or whether they were side and side. TF don’t 
remember about it. : 
{). W hyeat Wits Bood riding 4 
*® lle Wis riding a lars - they were riding a vray horse and a spotted 


horse, betit | don't know which Wits Pid Lae eit eer horse i! which the 
spotted horse, 

(). Tlowdo vou know it was Bood and Morgan’? 

\. Because | scen then. 

tJ. If vou seen them well enough to tell one was Bood and one was Muor- 
crsit) why could vou net tell them we el t tell which was on the gray 


horse ancl which was on the spotted 
\. | eould. 

e. Whv didn’t vou? 

\. I did. 

’. Hlow was it 

i. L don't remem by r. 


(>). You have torgotten that, have v 


-) 


{ 


\ 
\. Yes, sir. 
(). You were sitting down on the ground cracking walnuts, were you? 
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I it Without if 
‘) Lic! \ it] (rey iT) fils Peepryel 7 | 17 | i? 38 i prive rif 
\. I don't know whether vou would ea me cordon the bond or met 
Q). Did vou sign any paper up 


\. Yes, sir; I signed a bill of sale for a mule to Dr. Harris to ceo on 


tiie breonncl. 
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Redirect examination : 
Col. Chayron, You signed a bill of sale to Dr. Harris and he went on 
the bond ? 
A. Yes, sir 
Q). That is the reason you sav you don’t know whether vou would eall 
it going on the bond or not 
A. Yes, sir., 
(). You made the bil 
A. Yes, sir 
Re-eross examination 
Mr. WoLrPeNBEerGER. You vive up that mule in order to fret 
120 your horse back, You gave a bill of sale for the mule and let an 
ittachment run on his cotton Pon and vou and him was to divide 


| of s Lie TO him rorhim to vo on the bond ? 


the proceeds to pay vour debts due you 


Col, CLayrown, Is there an ther relation of Morgan’s in that country 


except Veotl roa Bob \] roan? 


Col. CLAYTON, Where do vou live 


‘i Hur Ridve, I Fe Be 
CQ. \t the time that Sain Morgan is said to have been killed where did 


\. PT had just come to Colquet’s house in the Indian Territory ; I was 
Hlow long had vou been stopping at Colquet’s t 


() Hlow long did vou stav there betore Morgan is said to have been 


\. Charl ston, Franklin ¢ minty, this state, 
() Had you lived in ¢ harleston 

A. Yes, sir. 

? Llow lone dict Von ‘ there ? 

\. Lived there all niv lite 

(). Dic! You Know a Woman bi immed emma Toloson ? 
\ 


». Where does she live ? 

y Shh lives oe the (hh roker Nation now, 

d. Where did ~ hh live ‘at that time : 

\. She lived at her father’s in’ Franklin County, about 5 or 6 miles 
from Charleston. 

BY [> Vou le raw whether Sam Morgan Wil acquainted with her? 


.< 
\. Yes, sir: he was nequauinted with her, 


on serene 


—_——oF 
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» 


12] Q. Do vou know whether he was paying any attention to her‘ 
A. No, sir: I do not. 
Q. Are vou any relation to Colquet 
\. Yes, sir; cousin, 


(). Did you say vou wer there the dav that Morgan ts supposed to 


°;, 


have been killed? 

A. Yes, sir. 

(). Did vou s(t Morgan that da 

A. Yes, sir. 

Q. Where did vou see him” 

A. I saw him piss Colqui ts house wit Rood Crumpton, Phi ‘ were 
rolng towards Muskogee on horseback vy were riding a grav and a 
spotted horse, but | ‘i] ln t notice Whilech Wis bite’ the gersis ane whieh the 
spotted horse, 

(). Did vou ever see’ VV Thne me \l will after that 
A. Not without IT saw his bods | rosciWw i 


le If ndant (oT) Nlon Ak (>) Pouesdav, CThpiMer Wille i? Thee “~aW 


; 
him twiee: | first saw him at Hovt- | might have seen him seon 
rite} a ? > Tie TT Ti preat i} 

LY. \ ish = \ ' | “(ott Tinh | Vert) sciW him \ erie 


4 ’ 
\. Yes. sir: about a month after | [| une mm the tield where Col- 
quel ina | were with a letter, WV. vor i the telid print diye ¢ Ti} ble 
“ated i. bac 5 ‘ : 4 , + _ ar . crtedy y oh ‘ i 
siile Lit ih a) Lt etter Prom €. fe couldnt mak cil 
and | read thie’ ietter, Il remem t*] i | | | | remem bye ral i b sami DDS 
} aa! : , 
im the letter how he was retting i 1 Crop, AME Stpposed he Tra 
} ,% : } ; ’ 
it ceevout call Mut, al isWKeME TLE mW I - Viis vetting sien c} Teed 
him to turn the vrav horse over | I> 
rete 5 ’ ; ; 
Phompson sand to tarider to « Meo dvet a lease: that is all I 
remeniroe re, mie ; | \ i . 
. . " ; ; ; 
ae cf dnt have lila ire ' ly ae cite \ tive 


e). | : 4 4 ‘ | ; ! 
iZa stdie that is alwayves staniped | ~ Is 6 Cold tontlod 


A. Nosir; I didn’t know his | , [hadn't been with him 


A. Yes. sir: he said when le ! edge of the prairie, or just 
before he vot out there, le made the | too him that it he saw his Ar 
kansas mosan tie would vo west : Pract os, Mi rypsaecde threat remark to the le 

tendant, ae “sd bie sri W ly limes bw i Fotpercry and he eam tty) and 
Morgan got in the bogey and went off, and told the defendant to take 


care of his stock. I don’t remember just when it was [ had this conver- 


° ' 
sation with the defendant; it was a week or two after Morgan was gone, 


(). Dict the detendant Siv anvtiiitiv te P satpootgt th rean reatnedd by yes” 
A. No, sir. 


(). | believe vou arre ~tecl lim. did 
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(). blow long did vou live here? 


jury before T went to Texa 
(). Had y tl lived im texas b 
A No, ar. 
(). Where had you been 
A. Lavine down here at ¢ 
(). It seems that at th 
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A. | don't K DOM . 
whether | was sett 
(), Were vou tt 
\. 1 was in the 
in the field or lot, either one. 
). Wasn't ther 
A. No, sIr. 


don t KNOW, 
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ui setting down or standing up? 

iv down, ‘I | 

standing up. 
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\\ wads. De*ULITSe thre house Was in the 
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a fenee around the house ” 
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A. Yes, sir. 


CRUMPTON 


(). According to yvour judgm 


A. It wasn’t: no, 
(). They were plain, wer 
A. They were plain enoug 


. 


(). Were thes in whit vou 


Ne. ate 
(). Were the letters lars 
A. 
( 


if 


They were ordinary i 


F Ordinary s‘zged letters 


d “Up pose thie vy were, 
{) + 
< 


A. 


° 1} 
tion to t hy al phihe 


flow was thi =} 


ER Do vot remember 

. . i . 

A. No, sir: I don't, 

(). A- iaib ! 
Vou oh 

{) | Wil- L | 

1.) vies 
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No 
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the edove « 
| +7) iw _ cur 
macs it 
. & ow 
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Did he mention the freld 
A. Yes, 
CQ), Near Joe Ta 


og 
earriage or buge’s 
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A. Yes, 


Q, Keyes was with him’ 


A. 
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thie 
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Wils toler Livi 
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Phe spelling wees totera 
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were the letters well formed 9 


hat [could read it. 


j | 
) if (iil 


] : } Si ) 
a plain hh mdwriting * 


| never paid LEN $itten- ‘ 


iit Wilts correct 
an - 
me vou rend thre letter r 


out towards 


Ar- 


i av. Cnt whi 1} he Went 


hemet his Arkansas man 


i>] 


c. 
thy hie Weieeie ray 


i 
ot thre pray nal thev met 
; i ; VA i} it 
| 
‘\ i ! Wi j i} cdi] 
1 ° ; . pe 
anit ool thy doings of the day ” 
} | ? * 
-feaut film. tole vou that thre VY Went out 
,S ks , ,* ‘ >. 
wear Elarris’ tield. [ belheve vou said. 


met that man ealled Landrum = in 


BOOD CRUMPTON VS. THE UNITED STATES. SO 
(). And Morgan and the other two went off together and he staid 


_ i *® <r : and IK Ves caine Ko | Ore iohit thi horses. 
? nd told him where Sam Wis 
A. I suppose he did. 


©). That is what he said, isn't 


Ye =) 
(). The first conversation he didn't ¢g to the details of it at all? 
A. No, sir; that is about his own doing: 
(). You heave reVe'l seen C ri bye nm exXcept in thie cottan patet ir tore 


this morning, > '¥ i saw him ssitu yr eve in the cotton th ld. Were 
there other hands in the eotton tield at that time 

1. One or two. I think: a fel \ d Bean 
Do Vou know whether Morg | d anv hands tor pew Hig Cotton 
Saturday evening : didd he we in tfton Saturday evening - 

4. es, ser. | 


QC). Did hi pra them for pick 


(>). Don't vou know he borroe | some monev that evening trom 
Black Hovt? 
t. NO, oF, 
Q. Did vou not se Black Hovt that eve J 
A. might have seen him 
,. This cotton }) king was on H t= ] Vil- i) 
7 Y es, <r. | don't Tiiltikk “iV | 1 that eve ne when | Wiis with 


Sam Morgan 


" s? } } ' 1, 1 ‘ " 2 
(). lf Black Plot eels , ~ a J ' ij .1 = Tov peas “TT pote ix. 
‘ ’ , 
ers with that evening, it was Ww *. iwav Tretia tii 


A. ¥ es. <1} : = 1 Li 7. Wis . Wir Tiere cine pri ked until 


lhe iriv dark. 

’ W hier \Wiil-« hie Wile) \ 

\. At Black Hoyt’s fene 

2. Wohiat lisael ceri (il Tiie | ‘y | Kers 
\ 


bhev had gone, 


) | 
A _ . ' 
1. He might have done it: if be did T didn’t see him: T was with him 


\. Nevsir: Bean wouldnt take 1 it <add to him “| have bor- 


ree si otaie lor \ 1. ckTaN Wald ; | tit 1 the Lene | it. ” 7 lhe ith told 


him he wasn't as hard up now as hi : 
() You did not see h Bood 
A. No, sir. 
lurv ta reces- 
135 () ou never saw the det rite, did you 


“s / 
{) Array 
«= 
‘ '* . ‘ ‘ ; 4 | : | 
\ No. sir: I didn't see him write, either | will take that back. He 


Carri reneed to write a note after he was in ul. the U.S. ta fr Write me 


‘ 
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an order for that pistol, and he wrote a word or two, heand said the card 
Washi l An rood or he couldn't writ on it snicl I) Went ana (re y] pretprel 
and wrote out of mv steht. 

(). Have vou got that ? 

A. No, sir: [ don’t think T haw 

(). About 10 0’clock, you say, on Sunday morning, you saw those par- 
ties passed ther 

(), You all \' t a _ lb timotierht I Wie tbo *? weeks atter t hye 
disappearance ot Nor: im until the letter Vil- brought by the detendant 
in the cotton patel ? 

a No, ur: Aidin't “iL if | thatn! “1nd about a month, | «lidn’t 
am 1a, if | clict, 

(). You say, then, vou think it was about a month after the disappear- 
ance before vou saw this * 

\. Yes, sir. 

# BR W hie li Wits if he lyre ertat t | letter ? 

A. Somewheres in. November, PT think. 

(). About what prael of November 

., Right at the last, or first of Decenrber, T don't know which. 

i). You don't know whos hisan ly, riting it WHS In 

AL. No, sir. 

1336) i. Was that the first Vou saw oft ¢ rubipton, when he eam with 


\ 


that letter * 


‘, No, sir: L don’t think at Wits, 
(). When did vou see him. Tlow long after the disappearance of Mor- 


\ 


>? 


} 


reid Ly lore sou lisacl ck Cony’ rsation with lim 

A. I think about 2 weeks. 

(). Maybe that is what vou were referring to before. Tle never had 
but Olle conversation in) te lling Vou catpovunt scm Morvan wrolny Dim te re he 
Wits are sted, lid he? 

A. Noo sir: TP don’t think he did, and hee didn’t have that directly to 
ie, 

‘). Ile only talked TWiee, ones before he Wils arrested, in re ference to 


Sats COINL Din and thon nites they urns -ted him he TH a statement 7 
Wi trilked en real Tires. WV. didnt tithls about thocat CVery tine, 
(), | Tha r=tood vou to say vou only hh «| tWo conversations with him 


\ 
in which he stated about Samos vy ing off? 

A. IT think that is correct 

Q). Ldon't suppose it was necessary for him to be telling vou every time, 
do vou? 

A, No, ~i} : | Aicln't isk rhs self: he didn't talk directly tev bane 
heard him sav it. 

Q). (Reading) “On December tirst, 1889, defendant brought a letter in 
the Cotton pateh., [le =r It Was a letter from Sam Morgan. Hi. handed 
itte me to read, lL don't remember the date ot it. The letter wa- ~jgned 
S. M. Morgan. T don’t know whose handwriting it was. Ina day or 
two after this defendant | «| reve deeensed head rant Wn il Dues with ck othhaanh 


he thouelht dlecensed crayt aequainted with in Arkansas, ancl he believed 
Lena Thompson went with them in the buggev,as she was missing.” You 
stated her ly fore thi (a) ISS Tana r that this letter Wils read to vou 
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on the first of Decemb ri. and it was a dav or two atter that | il he 
ey Caine to Vou, and told vou about the wav Sam lise] revnye 

\. Does it sav that Bood « Lthke’ Tad Ine inal tole lhhe’ Thal 
(). Yes, sir: it is the conversation vou W SAV Was two weeks after the 


. 
\ | do [T KhowW, Dut then Crittik list | wee | vis 
fresh tl ' bert vy than it - 
Q). Did he sav anvthing about 1 | pson when | iked to vou 


\. | think that it tie —Tho, =IF ° hedidn t sav anvth iv oTey rine direct \ 
d. You sav herethat he did”? 

\. Well, he told me as much as he did the crowd. There was several 
ofus there, 


(1). Who were thes 


{ 


\ 
\. | don't remember bhere was tf persons there that hauled eotton 


(), And vou did not et there unt i's 
i< ae. Oe, 
(>) Wh owent with von 
_ Bob Morgan red Colquitt 
You got the vinat tina on | 


“ 
om 
i 


hink. though, | ly d bought If Tiled 2 T be ‘ rt if ite \f it Loewe kk 


». You had it before the comm 
‘). Plow | | vou vet tf. then ? | 
A. | borrowed it trom | 
a2 Didn't vou have th bbistes ‘i La) } ah 1f Tre j 1} 4 " 
= . ‘ | 
A. Yes, =Ir ; but it Waist) t rs ‘WT 
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Q. Did you turn it over to Bob Morgan? 
A. No, sir; [I turned it over to Blackdog Jim Lowry ; I just changed 
with him and got Sam Morgan’s. 
Q. Youdon’t know whether it was Sam Morgan’s or not? 
know whose pistol that is, do you? 
A. Yes, sir: it Is mine, 
Q. You claim you got it from Blackdog Jim Lowry ° 


You don’t 


; 


A. 


A. 


I «lid. 
What cid you 


S700). 


vive him for it? 


ee 


Q. You didn’t swap for it, then? 
No, ir. 
(Reading). 


i state Sa 


). 
“While IT had the detendant under arrest defendant 
Who was present when that statement was made” 
A. Robertson, or Robinson. 
Was hean officer? 

A. No, sr: l don't think le 
Where was the statement mid 4 

When we were alg Prom Crarnheld tH) brage’s Station, 
Plow did vou travel that tar”? 
Lorn baek, 

Was the ce ferndant riding too” 
Yes, he riding the 

». Where is Robinson ? 

A. I think in the Cherokee Nation. 
d. Was that statement made to vou or Robinson ? 

A. Well, to both of us. 

(). (Reading). * When defendant and deceased got to Joe Harris’ 
field Bill Keves and this man in the bugev came up; that they 
all went off after the whiskes and he sat down in a fence corner to wait 
until they came back; that Keves came with the two horses and 
turned them over to him.” Now, what direction did Keves give him? 

A. [think T asked him if Keves tol all this or not, and he said 
he did. He told him to turn one over to Burris and pav Black Hoyt 
$2.00. and Grider 87.00, and Elarris 820.00, 

(), Grrider S00), vou stated before the commissioner. 

A. Well, IT think it 


(). (Reading). * Keves came back with the two horses and turned them 


A. 
(). 


made 


Wills, 


“Ir: Wiis same horse Robisn’on was riding. 


back 


-_ 
eeeee 


Wills sy 1). 


over to him, and told him to leave one at Burris’ and pay Harris 820.00, 
and Grider $5.00, and Black Hoyt 82.00. Do not remember lis saving 
that Keves t ld him te take care of the 
eves brought these messages to Deft, so Deft told me. 
Dett also said that Keves told him that deceased had gone off to the Paw- 
nee Ageney with a man who Keves said was named Landrum. The let- 
ter | SCC] was dated “at \veney. ee said in the leiter that he 
also writes to Bob Deft; said that Keves must have written the letter 
that he brouelit field.” Now, tliis Wils after the arrest that 
statement was made, was it; that is, that Keves inust have written the 
letter ? 

A. Yes, Sir. 

Q. And this [ have 


anything about the gray horse; 
cotton erop, 
Pawnee 
[o> The 1) tha 


been 


; 


reading fo Vou. 


“ee 
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A. Yes, sir. 

QQ. That was after the arrest. You didn’t sav anything betore the com- 
missioner about the defendant telling that Sam Morgan said before he got 
to the edge of the prairie if he Saw his Arkansas friend he would vo west 
that day. You ommitted to tell that. Whv is that? 

A. I don’t know why. 

(). You can't give anv reason. When he was telling vou that 
140) vou believed what hie said ” 
A. Yes, sir. 

Yes, sir. 

ze Lind prestime it Was a matter that lnin t interest vou at that time? 
\. Not very much, 

@. And vou supposed Morgan would be back shortly 
A. Yes, Sit ; of COs, I didnt poeaW CRED preartie ular attention to what 


the bow was saving; IT didn’t write it down or anvthing of that kind, 


— 


* 


(). But atter the arrest, and he was giving an account of his last meet- 
ing and parting with Morgan, you paid closer attention than vou did the 
first time, because there wasn't anything to attract vour attention the first 
time: that is true” 

\. | cuess so, 
( You sav vou live at Blue Ridge. Nils 
Yes, sir: Collin County. 

d. What are vou doing down ther 
\. Working tn a saloon, 
, 


N De Vou Owl tha sttloon j 
\. No, sir: got no interest in it 


() Whose saloon ? 

A. St. Clare's. 

(). How long have vou been workin i the saloon? 

\. A little over a month. 

(). You work here as a deputy mar-hal, or posse, or guard, don't vou? 


\. Novsir. I had a commission when [ went after ¢ Mt that 1s 


(). What salarv do vou receive in that saloon 
\. About SZOL00 per month. 
(2. And board vourself, and what vou ean drink ; is that right”? 
A. XO, 6. 
You have not been doing anything since vou quit that cotton field ? 
No, sir. 
Did vou have any money when vou went up ther 
i4] A. No. <r: don t think bet ready Ih 
(). Did vou have any ? 
\. TP den’t think T did, 
Redirect examination 

(ol. CLAYTON, Have vou not been clearing up fhe lds since then ? 
\ | dic atte | quit pieking eaottary 
2. Whiv don't vou sav so? 
\. While I] was picking eotton [To was el rine tow, 
2. You “AN that th chi fendant cot eon fer W rite iT) 
pistol in jan : 


A. Yes, sir. 
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YP BOOD CRUMPTON VS. THE UNITED STATES. 


A. (After searching about a minute, points to defendant and savs) 
144 I guess that is the man there; [ have not saw him but a tew 


times. IT aint much acquainted with thr boy at all. 
Q. Did you know Sam Morgan in his lifetime ?+ 
A. No, sir, 
Q. Do you know a man by the name of Pete Maclemee ? 
A. Yes, sir. 
Q). Did vou pick any cotton for him last year ? 
A. No, sir. 
Q). Did vou have any talk with him about picking cotton ? 
A. No, sir: | didn’t. 
Q. Do vou know a man by the name of Lawson? 
A. Yes, sir. 
i). Did vou have anv talk with him about it? 
A. Yes, sir. 
(). What was it? 
A. lle told rie if Pit’ ana ri children would CO aver there—— 
Col. Cravens. | object to that. 
Col. Crayron. Did vou have any understanding with Lawson ? 


A. He told me if me and my ehildren would go over there and help to 


pick cotton he would give us 81.00 a hundred pounds, : 
(). Where did Lawson live? 
_. (over to Nir. =) ke’s place ; he has been dend il cron while. 
Q). Did he rent a farm from Pete Maclemee ? 
A. Yes, str. 


{) State if you were over thy re’, 


). 
A. Yes. sir: T went down in the bottom, in the field, where he had his 


COLLOL Crop | Mr. Svke’s field it used to be, 
iJ. flow faris that from Museogee ? 
A. | (uUCS- itis about 6 miles ; it might he il little over that, 
(). Hlow tar was it from the Arkansas River? 

\. DT expect it aust be over a mile something. 


; 


( Do vou know where Coody Creek is * 


) 
u" 
.. Yes. =i, 


AY. Llow rar ls if from (‘oodv’s ( ‘reek r 


| 1.) A. Peaerlit close from the the ll ; SOM places if aint Phere than > 


yards, 
. .° 
found ? 
|e | “(cd the fh lk]: | never Wils inside, 


(). Tlow tar ts S\ ke’s field from that”? 
A. Close together. 
() When was it vou went over there, and what tor” 


A. 
Q). What did vou wo there for”? 
A. To look at thr Crop of cotton what Lawson was « x pect ph 


help pick ut. 
Q). You went over on Sunday ? 
A. Yes, sir; to see if it was opened out enough for us to piek it out, 
Q). Whien vou got over there what did vou do; did vou go 


field? 


Well, it was last fall; it was in November, | think,on Sunday. 


() De Vou know whi i" Low ry s it le is, whe re this niihh Wiis snicl To be 


in the 


BOOD CRUMPTON VS. THE UNITED STATES. 93 


A. Yes,sir; and was looking at the cotton crop. 

Q. If you heard any shots upon that dav, or saw anvbodv, IT want you 
to tell all about it. 

A. Well, I had just got in the field; I went about 50 vards, I reckon, 
riglit through the rows towards Mr. Lowrv’s 1 d looking. and | heard 


a gun fire Witt down towards the Rivers wheres: | heard somebody 
shoot twice down that wav, and | recke mut an hour, miavbe a little 
over that, | don't know, I seen that } ner (pron Thiper ten The det’ t). 
He rode right along the side of the ¢ | was inside of the fenee vet: 
the weed- Wiis high aione the fene | rila’ss Trice’ eal! Lhietihh fhorse Ww eds, 


the V grow awtnl high in the river bot! 
Was he on h rseback or on toot 


r-, . 
Y's, sir. 


(2. You - i il 
\. Yess 
} 5 j 
(). Did VI : | 


} } 
passed rit \ 
~turts ft) 
(2. aril j 


+ . " 5 ; " : ss) ’ ’ ’ ' 
dmav to se \ I ly . ‘Ve 


wouldn foro adov 


* 


RAVENS. Did vou « \! 


\. | ress if Wos about Z } [tit p dit ' Liter ; lInmint 


have te | e}) ‘ 
(). Way ’ ‘ ; I 


Pid] 


iv. El 
ae 
[> - dic! 
\ \ | q | ’ 
{ } \ 

» 

ia . 

. 2 \ 

“ 

\ } 

bday ( 


(). 
. = 
[> Ns 
‘ 
, es le tl lj 
./ in if Tt 
A. Hist vr tl cranny f 
i, \\ | (| i ‘ i i T i 
\ 
\ iF =? | | | Bk PPebe vt) | —liT) 
FP You | ; this 1] I, - 1} 
L. Ve L did 
() Iti ita mile from there down 
* Pict | \ i] Wills aby tat chop 
(). No; but | know it is? 
\ I «l te mar it is 
(). \in . 4 i" raling tar \ iP yuie 
iy. W hie Ta) i { Ta) Corde peers 71h Té 
\ Nobody. 
i7. Tell th I) You if tite T 
t hae 1} {| 
148 \. | was downin bed sick when 
he hada subpeena for oe T said | 


mav be thev would not want lim. 


it. if | clidn't 


bed wily 1 CAME OVP 


Pere, 
You Were 1) ron when bi 


Yes, sir. 


} 


W hi 1) aid he “CTVC if 
| don't know, exactly, 
What month”? 

It was the month before this. 
You don’t know the name of the month * 


No, <Ir. 


on Vou. 


LTe sa 


ura) would have to pret S250.00 tine, 


| 
= rved ti) 


UNITED 


STATES. 


ie? Ter) i littie over hh I 1 mile 
; 
7 
is Yr 1) Ta) ar 
’ 
\‘ ile] Pole iy) 
: , 
ray \ i. | ‘ cit} i\ ¢ 
{ ‘ { ’ ' , 


Now, tel] 


alot hogs, 


a eee 


John West came to me; he said 
iT st said what little knowed 
il he hadn't nothing to do with 
| had just rot out of 


Qo subpe naoon vou”? 


) 


-_ 
— — 


\ —™ . ae am ss i on 
a all oh ll ol dl oa le ee 


~~ 
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° . 1 . , 
Whit Im the month atter this « 
’ 


, : 
Vi i f biol \ 
No, s 
How near did ret 
Just along the road 
4 ; ; 
Yon \ v) ‘ ; 
Yes, =I 


Were the weeds think insid 

Just along inthe fene 

Hlow think” 

| eouldn't “iL 

Hlow higl, ? 

I] oh: rreduft lone horse weed. 

The extended out mn the thei. didn tt 
No, | = | reckon net, 

Could he have seen vou”? 

Yes; if he looked. — 

Did he look? 

I don’t know. 

How near did the man get to vou 

[ don’t know: I guess it was 25 or 30 st ps. 
Are vou certain of that? 


BOO) 


Mavbe not } 


What Is 


Well, that is 
And it Wills 


STATES. 


Who served it on v. 


; 
‘ ~ \t } 
| - 
= 
' 
if 
’ | ? | 
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+ v1 
(J Pretty near midate wav of the flelal ana struck across Towure another 
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Q. You told me all the time vou heard the horse’s feet and you looked 
back and stopped, 


\. You couldn’ ¢ nothing wf you looked back, because the weeds is 
| Tt I. 1) bythe (*] time, | 

(). Did you not tell me while ago that vou heard the horse’s feet and 
looked ba L stopped ? 

A. I LP stopped; P neve LT looked | 

() You didnt hear the horse s feet until the th got even with Vou. 

L. Eee: 3 0 vhen [Th L the | = feet 

{ oubiel hard thes . 


\ 

\ 

Yes, 
You stopped nd staidd there tanatal tae prtssed \ le 
Yes, sir. 

Lnd you never moved * 
No, sir. 

You did bev spit? 


No, sir. | just went on then the wav he went. 
\ 


(J. Cromg toward \useovee, and he toward NM uscove - then vou staid 
there while he was rOrNY >) stern below vou. 14 0r 20 below vou ” 

A. No, sir. 

(). You sid while avo 3o steps” 

A, Yes, altoweth r | (FUCss that 1s rivht. 

Q. And he passed 15 or 2O st ps bevend vou, so vou staid there while 
the man was riding 45 or 50 steps? 

A. Yes, Ir. 

Q. What did you do that for ? 

A. Just looking around, 

Q. Looking around what way from the cotton pateh? You did not 
look at him only just while he was passing ; vou just sort of looked over 


; 


your shoulder * 
A. Yes, sir. 
Q. Over vour lett shoulder; vou were ahead of him ? 

A. I didn’t turn around and stare at him: I turned around and 
stopped and looked, 
(). Did vou keep standing there . looking towards him : 
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(2. After he got about 15 steps you couldn't see him because the weeds 


() (nd the weeds were t k bets wil ‘ 
. see 

(). About as far as from vou to tl 

\. Les, si 

(), t] ry reed tha kk 

A. les, sit 

(). Phat is the reason he eouldn’'t se 


‘J. What kind of a eoat did he bh 
* Yi =, he had on a eoat, 
Q. Winat kind 
Lo A. | didn’t notice it: kind of a brownish coat, T wuess it was, 


(). Did he have on ah 
A. Hat 
().  araw. rr. Oo} wool pal 
\, | Witsti t Thee sira beat 
‘J. Wihis dj vou n rf =) Ik foo thim ? y were acaouatnted with him. 


You rhe ‘er bieacl uth trouble \\ ar hit 
(). \\ ih did Vou thot say, ac lo, wit me Vou doing the re 


When he got prettv near up to you, vou to ked back and saw him: 


’ . 4 ‘ . > 
then Vou turned amd went to looking at the cotton: 


Yes, I guess so. | seen him petss Dv ; | just went on. though. 

Q). You didn't go until he passed by about lo or ZO steps. What gait 
dick he roy 
1. Slow walk. 
». Whistling along ° 
A. No, sit. 
Dict it nave a vuh on lis “iT i] (| ! 
No, <1r: | never seen 
Pistol or belt around him 


M 
\ 
N 
A. I never seen it. 
d 
\ 


it 


What horse was he riding‘ 
A grav horse. 

) What horse was he leading? 

A. The horse was : 

d. How do vou know he was spotted? Who told you? 
A. I am telling it mv-elf. 

Q. Who told you he was spotted ? 
A. I am telling vou he was spotted, 


— 


spotted horse. 
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(). Who told you? 
A. Nobody. ; 
Q. How do you know he was spotted ? 

A. Beeause | seen him. ' 

Q. How many times had you seen the defendant betore that ? 
Lo A. never saw him more than 3 or 4 times, | reckon, 
(). [low lon had vou lived there at Muskogee ? 
| Mttess about o vours this last sprin 

(). Dict Vou Come ove from across the river? 

fac Yo -. oT * Foon Pahlequah, e 

Q. After vou got out of the penitentiary vou left there and went south. 
Dicl Vou know him before vou went ove roti re 

A. No. sir: he was alone with Mr. Jim Lowry one time. 

i? When , : 

v Phiat lias been over a vear mavo the Ae anit | =i TD) thy bers Wills ; | 
don't remember seer bina ons Hist Pratl tithe, That Wats the last time | 
Sots linn. When he was ridu L shone side of the tenes 3 Last <ummet [ =iiW 
litera cat Mrs. Nic Ons. 

(). | mk were statihy ne be ee tha lsyst t | He’ Vou siiWw him Wills with 
Jim |. wry 4 

A. Ves. <tr: then last summer me and mv bov went after beet cattle 


? 


Because the people owns t! lL lidn’t allow me to eut anv wood 
(LOWE thie 
Lob () Yo rather w k than rick 
ae 
iJ. Why did vou on K OVe | ney 
G WW | = il \ i t | ' revty 


wae , ' + ‘ . 1] ‘ a be , 1] . 
Q). Tf vou would rather walk than ride why did vou not walk over 


) 
\ . 
\. Yes, sir 
\\ here dial Vou vet it from? 


) 
\ 
, ~ ] ' . 
A. ha reason tittle oldd louse close to thie merry, 


— 
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q). You crot it around that house”? 
A. I left m* horses this side of the little old house. 
Q. Did you have an axe? 
A. No, sir; I just picked up dry limbs. 
Q. If you were going to get wood why did you not take an axe 
A. I didn’t want to be chopping on Sunday. 
Q. Too religious ? 
A. No, sir: not a religious man. 
Q). What is the difference between chopping and hauling on Sunday ? 
Why did you not drive your horses to the end of vour journey ? 
A. Beeause I didn’t want to. 
(). Whi : 
A. Beeause that is where I wanted to vet mv wood, 
Q. How tar did you walk in the field ” 
A. I don’t know; I guess, putting it altogether, about 2 miles. 
(). But in the field ? 
A, | just went about half-way through the field, anc pretty near to the 
low end of the field, and come back. 
Q. You came to the southwest corner and got within 100 yards of there 
when you saw this boy‘ 
A. Yes, sir. 
(). There was nobody with vou? 
A. No, sir: l just tical mv horses and walked down the field. 
Q. When did vou first tell about seeing that man that evening * 
157 You never told it at all, | “Lp prose, 
A. LI told Lowry about it. 
i/. When? | 
A. It has been a wood while. He has been arrested a good while. 
(). Wi re Vol lhe rt ly fev ant errand mary as a withess 2 
A. No, sir 
(). Were vou ever here as a witness betore this subpoena was se rved 
on vou” 
A. Neo, sir: this is the first time I have been here. 
Q). Can't tell us when it was vou told Lowry ” 
A. No. sir. 
(). ae I~ the only ole vu terlel it te 
A. George Williams was asking me—— 
Q). What did Lowry tell vou to say 
A. He never ssl nothing. 
_ Q. What did vou tell him, Ellis Lowr 
A. | told him just —errn) that bev pass DS alee ~idle of the fence 
where | Wits at one day. 
(). You could fot ti ll him wheat dav it was* 
A. No, sir. 
(). You didn’t know”? 
A. Yes. sir: LT could bave told him if I wanted to. 
Q. Why did vou not tell him” 
A. It would be no use to find out what dav it was; I never put the 


, 


dav of the month down, 
(). Hlow far Wiis he from Vou, that bov. w hie i he rowle past thy 


A. ust close by ; | (iltss it Was about 2o or 50) steps. 


— 
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(), Whe n he rot even W ith you he was that far? 


A. Yes, sir. 


\. IT don't know; I never noticed it. 
(), Pid he have a teather in it 
A. dont know, 

Wiech wav w i looking when h di pint vou? 
a. Sint rT kine Tih Vy he Was ¢ ne, ti} thi road, 
’ lhe om ver look rrounad towards Vou 
% No: he dich’ id Th} hike dn vas | woking rround cit all, 
[lave vou lost vour evesight sinee that time’ 

1. WO OF. 
You can see now a- rot as then 

\. No, sir 

(). What is the matter? 
A. I don't know : sometimes my eyes right smart better. 
( f. | low is vYour eve now ”? | 
\. dust about like it was then, 

(). (nd vou eo it ; 
and throueh Tine low i wmeher than vour | enc ane just ricidie el ut 
him. and Vol turned [| I} and if) Ke d cul the Cotto anid Vou couldn't ree 
ognize himoin here? 

* Wi ll. if ix lark It) her rorme: Vv he re it r out of doors and flee stn 
shining lL could see rieht smart better. 

(). Why did vou not speak to him ? 

\. Because [wasn’t obliged to speak to him. 


’ l- bi 
»* 

\ : | chicdny { wiht to ° 
2. Tle was going in the same direction you wer 
1. bes, sir. 

’ blow Hay li}? thieat 1 \ clic iT rad, 
A. | couldn't tell vor 


‘ , .* + — 
How mr wos] imein road fo where if Turis © 


i eal 
ow 

wc 

sinetaall 

- 

— 

“ 
_ 

; 

/ 

- 
— 


d. Tow do vou know + 
A. T know them when I see them, 
Q. Did you see any horse tracks 
A ; Yes, sir. | 
Q. Which wav were they gom 
boo A. Thev was old tracks what I seen 


(). You dtdia't “ee any Trestii tracks ib the road ? 


yup 


»: [reckon not. 
hat time did vou | 
tter break! . 
nul drove 
cane left it there and walk 


AVE 
‘ist. 


down there abov 


i, 7 ! 
. i 


, , 
evil hadn't any dinner 


, Sif. 
Q). Did vou dinner when \ 
\. es, srr, 
() Wohiat time did Vol vet hon 
A. In the evening, I euess an | 
(). How long did it take von 
¥ never wot a any mil : 
(). Then it did not tal 
1. No, sir 
(). Then it took vou from shor 


' , ' 
ry “Lill Cor A trict 


- oa 
() ‘ae 
¥ Ye 
() How fase Rieti nae? 6A 


bysael been thy rs 


\ L wt }) pee Nahin Phere] at | 
J. Vind 4 i ” i Tiyerl 
i. Yee 
(). And led tw 
A. Yes, si 
re Wh ‘ ‘ ‘ ' Wil 
\ is hi i tie" 4 i 
(). Lh Vils 
t 1. No st dry y 
‘J .¥ ii hie] j T 
\ uf ' AX@ AT fT i ri 
i \\ | il \ 1 ¢terlt) ii 
\. | ye nt down 
Q). Did t hown 
.; ee 8 
{) Lod as bis vVoud 
r) » Ti lel 
\ . sir. 
{ b attal iT corey iM 


Ye 
Yi 
i. 
| 


and took a 


}t) 


() oti reyt 
4 - ' 
oT rive feerne Wile 1) thiis rah Libs 
\. Yes. sir. 
{ You = bidet ns fis '” ut ; 
' 
N 


é 
A. 
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home 


, . ' 
> > 
| stopped a : rr ie "Fy gc Ptr 
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wavon 


“til 


hour or two 


saw that bov 
thicaat, hauled iwe load 


l clln) Ghint ‘ii 4 
bye 
i} 
} 
on “es hdd went 
rel i le ; , Sri 
t the cott ' 
i] ri j }) ‘ 


A, 
(). 

\. 
(). 


to the 


BOOD CRUMPTON VS. THE UNITED STATES. 
You just stopped a moment ? 
Yes, sir. 
What time was it when vou saw him ? 
| OiLCSs it was about 2 o'clock, mavbe a little past that. 


} 


You had a waeth with vou? 
oO. SIP. 
Now, vou say, the nearest part of the field is about a mile from the 
itis close to the ere + and about a mile from the river? 
Yi -, Vou dict, Llow | did Vou say if wis 2 
The ereek is the one LT told vou how far it ts. 
You told Col. Clayton it was about a mile from the river an close 


scorn jolie es Close to thi CTCOCK, ana se TTD places fart her way 


' 
| i. 
hv did vou tell him it was about a mile from the river? 
| met remember t hi L him thiset. 


| . 
Yes, sir: vou did. You don’t know how far it was trom the 


No, sir, 

You had never been there b hore, I suppose 7 
Yes, TL had been iy) fo another field above that. 
Dut to this field ? 

No, sir: TP never had been inside the tield before, 

Lod vou had never been around it? 
Yes, Sit Went around on the south side ot the field SCV ral time =. 


\\ nat for. 


Hnnting squirrels one time, There is a little quails, 


| n there seve | tim . Wn the winter. 

' j . ] 

[low far could vou see a partridg at Theat tite 

rbovas bie as lima. There isa heap of town folks go down 


eee a . 
Dil vou ever kill a partridge down there ‘ 
> 
; 


“rs mv bov alwayv-s KrLed them, 


\\ hi nvou vonil uuiting Vou trike your wagon 7 
Ye T 

When were vou down ! unting STE ls last ? 
Last fall, along in'S prternn iy rand after that. 
\fter vou went down to look at the cotton tield ? 
Beto that: | don't know exaetly how lone, 
You were there i September 

Yes, tothe or q 

\\ he went with Vo ‘ 


MI vy bovs 

How many bevs ? 

Po: One as iv aus | clin und inether one about lO years old, 
Hlow many guns have vou got ” 
Borrowed the gun from brother-in-law. 


You all three went with one wun”? 
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A. Yes, me and 2 bovs all went towether. 
(). Went 6 miles from Muscogee with a wagon? 


A. Yes, sir. Donnetean - we go over to Ellis Lowrvy’s. 
lH Q. Did vou kill anv squirrels down there’ 


. 


A. No, <r - ; the ‘killed ri ibbits. though, 
? When did thev kill the rabbits ? 
: Along in Septem bet 
d. How many? 
\. Two. 
2. Whe killed them ” 
A. My bev. 
a. What did he kill them with” 
| shotvun, 
t. W hose ? 
\. Jack Wilkv’s. 
d. How far below Svke’s field did vou ever go 
i. I never cid cred Te the lower end of it: I went close to thy 
ver was on the north side of the field. 
(). You never was on the south side of Lowry’s field ” 
1. oe Oe 


Q You jiint wen, down to the southeast corner of the Svkes fi 
eis passed along that Low it hbout TO vears age 
f Don't vou know the field was mot there then”? 


,. 
\. Whiv, there was a field there then 
e. Where the Lowry field i- 
\ | Ur tless that is bis freld, 
You think there was a field th i) veaurs ag 


¢. . 
.. | think =i), We were T rytitveer euttis 


d. 
9 \I\ Cy\Vtl horses. 


() Was this ray this bow was lead ve aA mare or a horse? 
4’ | don't know nothing tiveootat if: dpe wasnt leony line t hye uray 
ver did examine the horse- lalont know whose horses thes 
i/. Was the other one a tat ora horse ’ 

% don't know | witless, tlheotiv if 4 i 


‘J W hat makes Vou otles- Tricil 
\. Deennse, 


i} Who told Veoitl if Wil ii tj |= 


\ Nobody. 
() Who told vou th ris Was o Tse 
{ Nobody. 

(). Tow do vou Know it was a hors 


\. | never told vou the grav was a ly 
Was ita herse or a ma 
\. L don't know. 
Was the other a horse or a mar 
\. | don’t know, sir: I wues- hors 
Why ? 
\. Bee wise It looker l ike a lors 
(). You eould see throug stn weeds and tence that it looked like 
\ | saw that horse lots of times after that. 


W hose horses were vou driving the dav vou went down th 
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} ° } | i ; 
5» , ’ ; , " ; i vey ; Bi ve: ’ i | ; ’ ‘ 
A. I don't remember sceing the eray. but T <een the -potted horse sey- 
" 


| \'¢'l ~ 4 17 '*. \In- ry 
A. Yes, sir; not Muscovee, this sid \I 
\ a a, 


| mit 7 . = 1* . .*? ' ” 
Q. Who was with vou when vou saw this horse this side of Museoe 


‘ie ‘| mUuURSDAY 2. M.. Va eit i PSo). op) oe le 
WW, .. Hn itd leealled by (; Vernment, 


‘ } ’ ’ ' ' 
( 7") ( io 2 BURN, Lak iT that oraer cipal se I tit is thre ord Pr Voll silwrvike 


(), Who rmaive it to vou ” 
3 Poel reirapton, 


henmcing if ld) Voll 
\. Yes, sir. 
(Order is introduced by Col. Clayton in evidence, The order is her 
read to the jury, 
Col. Chayron. T put in my handwriting on the back of the order “ or- 
der hor pistol.” 


W. K. Griper. 


ttre) . 
; i _ . . $4@ 
Ive, and in what cdrreetion. from Mrs. Natt 


L live south of her: [live between the tu 
Q. Please look at this pistol and state if vou ever saw it before? 
\. Yessir; 1 did. Phe first time Lever saw it it was an old }Is- 
16+ toland had none of this nickle-plateou it at all. Sam Morgan owned 
tat that time. Tle said he was going to send this pistol off and 
have it replated. And T seen it after it was replated, and this is the pis- 
tol, \fter that at one time it was pawned here at Ft. Smith. so I heard. 
Pdon't knos. The wav I know it that the pistol is the same is that the 


wood t hye re porting) Is 1 littl thraelke " th) Lib chopra tba), and there Is il little 
Spot there indicating 


i that wasn't niekle plated, 
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hwo 


Q. When did vou see Sam Morgan with it? 


. 

A | seen him frequently, Phe last time | saw thi pistol beter I seen 
if I) re oit Ww bs pt vied t L Voolltiey TAD il ) ly nim named |’ 

Q. Do vou know Black Dog J Lov 

\ CS. si It was pawned neoman thes v tt ( rump- 
ton, nd Blaek Dog James Lowr | ladon t k ON TOTIN 
when ‘ha s but it was atter M + missing ~ present when 
Black Doge Jim Lowry red dit 

). Now, then, let me. | thits : oplanation of that * Please het 
Will Burt have that pistol vou redeemed of Mr. Grider.” In the orde 


cs j } ‘ | ' 4 : 

ere to Mr. Lowry for th pristeol he defemiant says, precise ted Will Durt 

mive Thal pistol, this is ent to dim UT, vryv. “" that Veotlr recleemiedd Tor one 
: 


trom Girider and he will p vou _" eon CN] thyert \WV as 


it redeemed from vou or the other m 
A. It was redeemed trom Parker ‘arker at that time was staving at 
mv house, Lowry didn't redeem it from me. he redeemed it: from 
Parker. i lets redeunt rechoomed Tre’ Polstoek CO Parker. rnd Wii- present 
when he done so. IT was looking at t pistol and thought LT knew tt, and 
I asked him if that wasn't Sam Moerean’ piste ‘ wasot that the Sam 
Morg in print I. amd tie sand “ny »* thin Is another om J ~till 
L6b thought it Wilts cured peel lead it Tiirtinver cout ot of thie <cabbard, rel | 
said, * Bood, aint that the San \Dorg iti piste jee Ile said, “ No, 
Mr. Grider, [ swear it: aint.” 
Q). Twill ask vou if vou remember the day upon which Sam Morgan 


1. | dont know wheth ) muse riding or walking ; 
[ wasn't present } vhit wv = v Tea round and 
he was setting on thi hie bie) l I I ris ‘That 
vas the horse that Black HI hive | NIr. Mey » had owned : 


what \\ it 
\ \\ it n he erp ity) ly | 1] ivTri- \\ | bheay - \i *. OT Et house 


that dav: the baad -tod it i pret lbh cians with Pike’, ae Vil- teli- 


ee 


ry Thyeenyy somethine ‘rt ptt “= ith) \i. el a vhen | eon tid, | ithe ripe! inita) 
little and he went on and told me and the erowd that Sam had wot in 


a buvev with a man and he was gone to the Pawnee Agency, and was 
crolng out there to herd prriies, and that he was to wet dollars and half 
aday; that he had told him to pay Kat Harris 820.00, and to pay me 
$5.00, nd if he wasn't back by the first of Deeember to turn the era 
horse over to Bob. IT remarked right there “ There is a mistake right 
there - “San owes me seven dell its -” and if he wasn t hack bys Christmas 


to turn the spotted horse over to Colquitt—that was the man he bought 
him trom, He said also Sam had authorized him to gather the crop, 


av the hands out of it for gathering and pay himself for his 
: 


167 trouble. That is about all the conversation. 
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Q. Did he in that conversation with you gentlemen say anything about 
aman named Keyes ? 

A, No, sir. 

QQ. Where did he say, if he said at all, where the starnger that Sam Mor- 
gan went off with was from ? 

A. He said that from the way that Sam spoke he supposed Sam had 
seen him some place else across the river ; he said when he drove up Sam 
said ** You have come, have you?” 

(QJ. Where did he say they met the stranger on the prairie, the particu- 
lar place : 

A. I didn’t learn that, but out on the prairie is what he said. 

A. Were you present when this map was made [exhibiting map to wit- 
ness |? 

A. Yes, sir. 

(). What field lies west of the Sykes’ field up the river? 

A. Mrs. Robinson’s field les next ; Jim Watson lives there at the pres- 
ent. (Witness points out distances on map.) 

(). Dy you know where the spotted horse was when he came to your 
house? 

A. No, sir: Pdon’t know that | do; it seems that he said—I wouldn't 
he positive—that the spotted horse wasat Old Unele Dilly Burris.’ 

Q). Did you ever see it there? 

A. No, sir, 

Q). Burris is his step-father? 

A. Yes, sir. 

( 


, 


). Who did vou say was present at vour house on that day * 
\. Ed Williams, Kit Harris, and John Wyeh might have been present, 
| wouldn't bye positive, 


(9. Did he deserthbe the stranger ? 
A. No, “ir. 
(). Lic lie mention anyone ( Ise iis beme present except those Vou have 
named ? 
A. No, sir. 
(). Did he say anything as to how he got possession of the horses ? 
1GS8 A. Nothing more than T have said, that if he wasn’t back by 


the first of December to turn the gray horse over to Bob Morgan, 
and if he wasnt back ly ¢ ‘hristmas to turn the spotted horse over to ¢ ‘ol- 


). Was there anything said about whiskey ? 
\. No. sir; TP don’t think whiskey was mentioned that evening. 
(). ' 
on the gray horse he was riding ? 
A. No, sir, T couldn't say for certain whether there was or not; I 
don’t remember whether there was anything attached to the saddle or not, 
Q). Do vou know whether the detendant claimed to know the man that 
Morean rode off with? 
\. Tle didn’t claim that he knew him: he elaimed he was a stranger. 
Q). Did vou see him pass vour house that morning ? 


Did vou notice whether there was anything attached to the saddle 


\ 
.. | don't kK Ow whether | seed him or not. | told hetore the Conl- 


missioner | siW liam vrolng south—!] live On} the road betwixt Mrs. Har- 
ris’ and there where they were passing so frequently, and it might be, 
possibly, lam mistaken about that ; I won't detail that positive. 


— 
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Q. How long did he stay at vour house that evening ? 
A. He was there some 10 or 15, maybe 20 minutes, not longer than 
that I don’t think. 
(). Did any body vo oft with him? 
A. | wouldn't be positive, Lut | thy nk Black Hovt Conic and went off 
with him: I would not bx positive, but 1 think that is the wav of it. 
Q. Do vou know which wav thev went? 
A. No, sir: I couldn't tell you W h wav they went; they went up 
the road or down the ros, 
(). Cory the morning Of the KiLinY Vou are not certain whet la r 
16 vou san this man piiss Vol Tol) not 
A. I wouldn't: be positive ; they passed there often; [lived 
right on the piiss-Wav, 
Q). On the evening that Sam disappeared he came to vour lhouse—at 
least vou found him there told ir | - rauv horse in the presences of hod. 
Williams, Kit Harris, and mavbe another gentleman. and in their pres- 


ence he had this conversation vou have detailed her 


\. Yes, sir. 


( Piiss-t' \ i) perecat teeny ° 


% | beau live Treat =n rpieorl | iT = fi little Vor Aa VCal aco | 


ived in the neighborhood ; en last Oetober, 28th dav of Oetober, I 
s } ; ’ ; 
moved hat K fo the merely if iit mr Deen away ta Miuscogg ; | 
’ , , 
lived it} \I lscouee fast stn 
' ' j | 
iJ. blow lomo cd 4 it] \ i Vii ai rtp tw iM] Vile'l) Veet lived 
R 
thy re> Toes anys 
Pos 
\. Well, some 5 or 6 
), When was 
‘< \ i} Th 
\. I eo Lime | 1 tt] ist spring 
' 


). What dav of October did you eo baek 

\ 8th when | moved to t end: when | moved down there | 
ved to the Kit Harris pla 

() You had be vino the MV 3 f davs when Sam Morgan dis- 


mo 


, | just lived there fi ty i) ‘tra t Ohetober to the 3rd dav of 
Novembes 
() Had ‘ I! Nor: 1} ) : l i] rhotis ~Phhet \ moved down 


i" 
Liié ; 
- 7 F 
ry) A. Y es. ~) i at \ ‘ie r? Zz | ] sé rod \ cor \V, eat ~ ha’ | Deneve, 
| ! i 
iis W | as recorectl, > ewhere aione there 2 mv om so atter | 


moved the 


iJ. C)inls mee there before he a popvecal 

A. He mav have been there oftener: he pretty. near al V- topped in 
passe ; l lived between where he was working and where he was board- 
ing: we was great iri TOT pretey near alway- stopped in passing. 


i. When did vou first vet a yu unted with him’ 
A. I got acquainted with him when I first come to that country. 
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When Sam came to vour house on Tuesday or Wednesday, the first 
“aw dy hid. ial it heave 
don rt i mie i ) hh \ it ) fri. e wanted 


pitvVe at, 
ive dolla 
mive thats 
or me titthe-to-cdo ; 
You didnt rap tay tha party 
1. Noosir: tne prtssecdd int 
he stopped a time or two 
Wa thi re GV cin 
| won't be positive. 
) ty ost hitin (onl Presdiay 
and thea vou saw him again on Friday nieh 


\. Les. sit 


, 


Mornin. 
ie. a4 


« 
Witt I 1) 


iM er the 


iL it) = [Miss <s}on did Vol ? 


. | i} > WO Sa why 1} he Couinle to 
Vou On Puesd Voor Weed) hie I | l} ‘1 vf (>t) riday 
nicht it Andi THhy Lins pistol cr Per anh from that time 


only on Sunday imornt Th and vou didnt have at alk with him then, 
: 
j 


an lis lite 


l 
so Voll Dever: sciM ham I ive the piste 
A. aw hima Vuscoges when he come t 
(). task vou tithe pistol he brought there at vour house wasn’t an 
old and not the nick! 


4. Yes, and then he fetehed the nickle-plated pistol back sometime 


$ } . 


prea it pistol 


after that. 
(). When” 
A. W hil | lived cul VNuscovee. 
Q. Do vou remember the number of the pistol he pawned at Ft. Smith ? 
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I know what he told 
The number of 

li2 A. Noa, sir: honght vou said the eal/iibre of it: No, sir; I 

| didn't ask t uinber of it | seen bim with an old rusty pistol, 
and [| seen him also with the nickle plated ome like that one while | lived 
“it VI uscomee, 

(). What time? 
3 During the latter 
». Do vou know thi 
A. No, sir. 


‘| lie I} it 


During the | ; 
i Lil Veo itriil \ KT |} ré au rthaat f arried there in that 
latter prcar't ? 
\. Yes, sir. 
). \\ bacat 
A. Lo sce? WH) ca rc sty chentd ial reprbe® GND & list anh had 
secon thi old rust piste ik id hy yiais ore (Lat: ee ~« looking at 
it seeing What a mice job had been done or an old Lata poours that 
was my eatise for examining | 
). \fter it was re paired, He Dene % poeal n it again, and fin- 
ished up agai. it looked 
Ir. 


; 


, : } ‘ 
“ou could not «ehistineul reer weet} tiie reer \y pistol, could Vol. 


iis you Kn mw, Vo don t Srhow: bert what the pistol it had Wiis 
anew pistol t 
\. No. sir; Tonly had his 
[ am not asking 
have cri 
[ am net asking vou what vou; you are not hired here to 
resent the prosecution, 
1. No, sir; J iT. 
Te (). You sav it has a litt ore dark spots on it now than when 
vou saw it last? IT bel: hat is what vou say. That is what I 
understood you to suv: vou r-fer to tl iron, th» rustv appearance there? 
There Wills about threat Pecaeda Cea wasnt niekl plated ; it lacked that 
much of being nickle plated all over, about the size of a wheat grain, 
small one, 
(). aap was after it 
A. 22 


e 
“a was the condition of tl istol when vou last sai 


Y 
wv. 7 
coe 


e ir: when | first seen it 
’ 


(). Did vou see it after that 

A. Not 1 Sams possesslon, obably “iW if i) his POSSESSION lots 
times atter—— 

(). Can vou swear that Is f | you ever saw in Sam’s possession 
(referring to pistol introduce | 


A. I swear I believe it 1-. 


oft 
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(). 


rust 


! 
’ 
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Do you have any means of knowing this pistol except this little iron 


~? 
i‘ 


‘ | 
\ Tt] Viiilne = phil - ij ~ ;' ~ 4 iii ~~ j 
,. 4 4 
Pyinte 
i 
\\ 
\ 
, ( . 
| 
i i}? _ 
= ? 
i 
Vion 
} \ 
i 
\ i " \ 
' 
™~ 
o 
’ 
; 
' \ 
Che pis 
i 
! 
Bat gag 
_ | ‘ ‘4 
> 
it he g 
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Q. Tam not asking you what he said; it is not proper, I think. You 
appear to want to thrust it in all the time. It would be unusual to see a 
pistol that had been used any length of time with that little splotch on it, 
would it, or not? 

4 It they are usec that =ploteh will come on it, 

() That would not be any mark of distinetion between that and any 
other pistol worn, would it > 

\. T have totd vou what [ knew about the pistol, 

Q). Yes, I think vou have told a great deal more than von know. | 
am trving to test your knowledge. 

| 


. tk 


have told von what | KrOW heout thre pistol, 


. | — § . , } 
C2. Wall fo Khhow of there is any other mark of cduistinetion between 
+1 } . os , , 
thi- pistor amd anv other like it by wi h vou are able to identits tf. eX 
i. os ‘ot 7, 
cept it had this little splotch here, and fulness of the handh 
/ 7 | ; j ‘ ‘ 
- hier Is pooother mark of ment Ji mele 
neon tt | cl } . 
(J. I Vili disk Votltrit bicis tre e I sproatenh mara Ot) 9 OThOOW ' had 
When vou first saw if 2 
2 : ‘ - . 
\. It has vot this wore offaround bh Mhcating 
'* 7 | 
C2. lt = | [ ih if yiis ' ' 
® \ sil it is thy —fi? |} } 
‘J Phi ~ ' =] sia ~ ' i? | 
i oe it is 
‘ st 1 
() iror t I< . 1) Hit ts lentit 
' 
4% i i 
‘J ~ poy = ] + ” my , 2 
, ; ; 
ba ithe I i) i '* 4 i i 
hy 1f. , 
li ’ lt \ ] | = | a 
= . 
{ } \ i 
: ) 
t =_ ™ ky 
1) i ! 
. : 
1. Yes, s 
i) 
. | | } 


\. Yes, sir: that I and Mr. Crus s runoing together 


aR a 


bts coh ite? RE. = a le 
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{ ) 
~ \I. ay 4 
i 
\ 
; 
; 
{ } \ 
vi i)? - 
: 
) 
? ~ ~*~ 
\ : ‘ 
I i 
; }? 
} ' i] 
ii 
' 
{ ) i) 
si a 
, - _ 
‘J aE : 1) 
i 
towards Mrs, HI . eeing hat 
it} 
\ lf = | . 
(). Dic see f mornin 
\ ‘ i an i] Tine }? ~ + | ' vF Tt} ’ ‘4 i 
(), Dil j ‘ ti ) 7 } } 
Phy Coney (rive Vol byes recat] (*] lh chtwort of 
Phe Wrrness lo the best of i Tea love L lial sen them. it then 
I would not be positiv 
178 () Died VOotl Thoet sfrites for Thy (| “frieT attorpe while ira) vou did 
. ¢ 


not see them 
\. Tf PT seed them at all, just what I teid von. 
(). * They passed mov trouse pn the 
Harris’, 
Wn) the CVenibe: : it staid Duta short tity he 
A. Yes, sir. 


(). | will ask you i vou didn't SAV Vou sayy 


morning vorny towards Mrs. 
’ . | 
' 


L seen nothing more of them cnatil «ls ic ndlant mame TO mv hous 


Dic! Vou say that 


than ntiie siiiaiail 
going towards Mrs, Harris’, that morning ° rae gene Same, 
1. Yes, sir. 

QQ. You do not know whether It Was so or not? 

A. Tothe best of my knowledge It Is so, 

q. Do vou recol leet Hy ” 
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A. I won't be positive; to the best of my knowledge they did pass go- 
by towards Mrs. Harris’ that morning, 
(2. The day that thr di tendant was there he told you that Morgan 
) tt: that he had lett him to 


had vot ina bueev with a strange it : 
puts vou So.00 that he owed Vou, il IN it llarris SOOM, and if he 


: , 
Wiisti t tack by tty Ist of Decem i Wiihhted thie erav horse turned 


{), Lind if bie Wiis! t baek by (‘hy = th) ‘Thame \' nted Lith spotted horse to 


Lava Ue ™ » FEF 
, a 


\\ hat «lick by 
Dorrowed money, 
>. What did he borrow mo: 
\. He wanted a little spending | o the Muscogee fair. 
Q. When did he borrow it ° 

\. During the tarr. 
(2. He bed afterwards borrowed tive dollars trom vou and paid that 


{ 


ee 
- 
_ 
- 


17% . When hie borroweed r ive | lars Te) redeem thie pistol and 


. ‘ 
protic it back to vou ther that bt lav. why did te hat pry you 


back the tive dollars he had borrowed at thy M uscove fair? 
\. | don't know why he didnt. 
(2. Did vou say anvthing about 
\. No more than I remarked, “that leaves seven:” he said “that ts 


(). What did he sav about paving 

¥ Nothing LPMOUAT PAN TDD i 

QQ. He paid vou, I presume, all the money he had ther 
\. | don't know whether—lI didn't nV mere tinoney 


i] Dor mwed that five irom vou on ; To i\ rr W ecdin ~<da‘ ? 


Q 
\ 
d. You say the defendant pawned a pistol to Parker? 
A. Xqs, si. 
? When was that? 
A That Wis some TWo ol three weeks aifer Sam Morgan's leaving or 
disappearances : 
Q. Were you present when that was done 
A. Yes, sir. 
(). Where was it” 
A. At mv house? 
(). What was Parker doing at your house ” 
A. He was staying there. 


» 
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Q. What was he staving there for? 
A. He was kintolks to my wite; they came druing the tar at Mus- 
cogee, . 
iy. What did he pawnit for? 
\. For the am iat tf four dollars in whiskey, 


. 
wr ’ - ' } cq ' Chppeice flere if veer trots 


' 
A. I did not have it there; Mr. Parker kept it there 


\\ } 
, ' , | 
, ; | ' } ‘ ‘ Ist’. reier rie TLALE Gel. 


< 
‘ ‘ 
\ } 
(J i] ; 
\ \\ | ‘ . 
if ; 
. i 
\ 
{ i | 
d i} 
es 
(J). Ya) ete 
" ’ 
\ } 
\J |) 
\ } 
: 2 \ 
\ \ 
} 
\ i 
' 3 ' : - 
4 
i li 
> \ ; 
\ 
a \\ 
‘ 
\ ? 
‘J ‘ \ = i 
priti 
cos | Vis Kinny 
t | = \] j ii | ij =fiidl 1 ind | 
| | Dovel tthis the Sam M in pistol 
syne \ | , 
ee Dil : ' } so ’ 
oo 
‘) \ " ay ’ ; rift 
‘ 
\ \ 
1S] i) Dial TT it 7h flyer f +) 
1 ? H 
\ ithe i nora | went and | cedd ait if 
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A. Somewhere about the place, 1 don’t recollect where it was. 
Q. When was this examination made of the pistol ” 

A. Whe a | pulled it partly Out «of thre scabbard right before the fre- 
place. 

Q. In vour house ? 

A. Yes, sir. 

(). The same room the whiskev was 

A. I don’t know whether the re Wis anv whiskev inthere at that time: 
there might have been, or might not have been. I would not be positive 
about that. | 

Q. When Black Dog Jim Lowr, e tor the pistol did he not come 
with all order to Crrider 4 , 

A. [ do not remember whether hy vught anv order or not 

Q. Who redeemed the pistol: | 

A. Black Dog Lowry. 

Q. Did he redeem it ‘without the ordet 
A. \lr. Parker =cre'd) Black Dow at the burial the dav -betore : \I rs. 
Nicholson's son was buried the day before, and Parker and Black Dog 


Wis there and tulked ab it the vist & [ vas off = Tyye dist mee an | don't 


know just exactly what was said, but anvhow Parker told me, savs he—— 

Q. Never mind what Parker told + You understood trom the way 
that Bood deseribed thie mes ting betwee Sam \l rea al this stranger 
out there that Sam Morgan and he bad went off with him—that thev were 


acquaintances ? 

A. He sad he Sripposed they knew » oth r. tor Sam ad ke to him 
and said * You Thaw Come, \ ' 

(). Was vou with Mr. Morg , Saturdar 
[82 A. I don’t remember whi I was or not 
4). Do vou remember of seeing | n Saturday 

A. | probably “et him, but : t re niect Uf, 

Q). You said awhilé age vou didnt mber of seeing him atter Fn- 
dav nicht. 

A Il would not be positives of seeing 

(). Do von know where he was ou | iv niet 

\. He was at mv house, 
». Where was he on Friday during 1 Ay 
A. T don’t know, 
(). Where were vou on rickay 
\. T couldn't sav for certain. 
d. Where were vou on Sunday 
A. | was there at home on Sunda 
2 You Wasnt at home when t} i} 
A. | Wits al the place, 
). Who else was ther 
a. In it llarris and ed. Willa 
M Wii re did \ went vou dinn rt tT «hii 
\. | eal dinner at home, 
). Who eat with vou 
\. Kit Harris and Ed. Williams. T would not be positive but: what 
John Woveh cuit dinner the re that da 

(). Where was Mr. Parker that dav. veour re:ation ” 


« . 


~tlenan 
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A. | don’t remember whi 
he positive that ty a ti 
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} . 


hkl V Wis atterwards found 


. " 
'y* »* s,? ™ ? i , : ‘+ * 
* Yes, mae ¢ Went) iii Pied Shit 
; * , ” " 


F . e Tt) }) iT } \\ i< \] . 
(). There is no road 1 woes dil 
A. WO, Sit 
. (J Phat i e road t uy - 
a ’ 


Ld vou Know wher 


there was two virls at Davis’. 


~ 


(). What time did thes ivi 
A. [iv the morning, | I lA hikOuT SS 
(). Now, then. pote ~ ~! 


IS> that time when they let! 
A. Yes, sir: the d 
around him, 

AY. Would vou know the pist 
\. I don’t know whether [ wou 
iy. Do vou know whether Sam M 
1. Th owned a pistol about a ow 
Q. Do vou know what he did 
A. Ile had it pawned ove ! 
Would vou know the pointe 
I don't know whether | 
L, wok at this pistol and = 


(). 
- \. 
(). 
pistol handed to him | 

\. | eouldn’t sav it was tl 
looking pistol, 

Q. Now. then, you sa) 
pistol before ti lett? 

Col. Cravens, No: he did 


} +b. - ? 
Out DbuckKinne oo belt nromune 
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(Q. Did Mr. Morg f; did you hear him say 
ds }? i war. 2} et. j {= ‘ait Vol mar Him say 
vhen > af pistol, or how he was going to get it? 
C2 You Ow fe got i porn : ia: 
\ \ rie head fin pawh over here sone whe li--~- 
i 
. , — 2 ’ . } 
('ol. Cravens. T want to offer in evidence this calender showing that 


the 28th of last October was on Monday, and Sunday was the 3rd ot No- 


venpby rs 


i. le cliduet sel! Lins eotton betore left 
A. Not that IT know of, sir. 

iv. Plays many aeres of cotton did he have . do you know t 

A. lO or 12 1 would think. 

(2. Plow did it turn out; what kind of a crop was it? 

A. lt Wits i pretry fair erop ol Cotton. 

(2. How much had he sold up to that time? 

A. [I don’t remember: he had sold some, though. He had sold some to 
rey there to the fair. 

iy. \fter looking at that pistel are vou able to say that is the same pis- 
tol that Sam Morgan had and brought to.trade to you i 

A. No, sir; T couldn’t say it was the same one. 

(). What vou Sav about it Is, that it is a pistol like that? 

A. Yes, sir; it looks like the same. 

Q. After that vou saw the pistol in the possession of Bood, and Bood 
said he traded for it? 
1. Yes, sir. 


QQ. That was before Sam disappeared ? 


; 
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A. Yes, sir. 
LOG Q). When they went away that morning did you see any pistol 
ohn Sam Morgan” 
O, SIP. 


\ 
'¥ i] do biel lero whe th) r hi THU Bei mr pet 
\ 


‘) 

d. 

A. NO, sf. 

(). You didn’t see any on the detendant except vou saw him buckling 


: t ° a - . 
a belt around him iis it Went aout: dict vou see thy }) “tar oT thi SEhiape of 


\ / jist saw the handle of the pint | 


AY. What color was the hand 
-: Thi bisanned ls Wilks Willlltit «* f L iia rheot se thie barr/e. 


(). A color like that handle; i that what vou call a walnut color? 
Poimting cr pistol whieh has been introduced mn evidence, 
A. Yes. sir: that is what I eall a walnut handle—walnut-color han- 
dle. 
) You eould het art whet! er this is the same pistol or not 2 
in. A. No, sir. 
). How tar is it from wher vou lived to Braves Station ” 
\. 6 miles, 
d. Dy vou know where Gartield 
\. Yes, sir. 
). Tlow far is that from Bragy’s Station ? 
A. It must be ten or twelve miles. 
(). [<n it called five miles : Crarty I Is not on thie road, thre railroad, 
I 


is 7 
\. No, sir. 
(). Ain't it ealled tive miles from Gartield to Bragg’s Station ? 


\. | don’t know: I never did travel the road trom Brage’s Station to 
Crartield. 

(). How far is it from where vou lived to Garfield ? 

A. We call. it fitteen miles, somewheres along there, the way we had to 

vo: we turned off before we vot to Bragy’s Station. 
198 Q. You didn't go up to Bragg’s Station ? 
\. No, sir. 

(). Is it below Bragy’s Station or above it? IT mean with reference to 
the rive - do vou leave braves Station to the | It or thr right in volng 
trom vour place t 

A. We leave it to the right. We vo down aeross the river; go right 
along towards Drage = Station: and before we get there, in a mile anda 
half or two miles, we turn ott ana rf ave Bragey’s Station to our right. 

QQ. Turn on your left and go ap the river like? 

A. Yes, sir. 

(). You have eiven an account of what Bood said about where Morgan 
was when he came back, and vou have given a full statement of the matter, 
have vou”? 

A. Yes, sir. 

Q. That is, that he said that Morgan had gone off with a party ina 
buggy to the Pawnee Agency ; what was it he said about the pav t 

A. He was to have, the way [ understood it, he was to get three dollars 
a day out there. 
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A. | think it was half an hour. 

(). What were you doing at MeDaniel’s? 

A. T wasn’t doing much of anything, but setting around MeDaniel’s. 
(2. How far did he live from your mother’s ? 

A About halt a mile, | reckon : may be hore, 

Q. You have a brother-in-law named Ed. Williams, have you not? 

A. Yes, sir. 

(). Where did he live then” 

\. Just below me. below my mother’s house, where Robert Morgan 


lives now, 

(2. Where did McDaniel live from your mother’s house ? 

A. About half a mile. 

(2. But with reference to Williams—did Williams live between your 
mother’s and MeDaniel’s ? 

A. He lived between my mother’s and Grider’s [ Witness locates on map 
where the different pa’ties lived. | 

Q. How far is it from Mrs. Nicholsun’s down to Grider’s ? 
A. It is a quarter maybe, or a little further, maybe half a mile. 
Q. Did MeDani/e live about half the distance ” 
A. No, sir; he lived a little nearer. 
201 Q. Ed. Williams lives, or did live, between Grider’s and your 
mother’s” 

A. Yes. sir: he lives oll the siille site of the read mv mother does, 
about half way between my mother’s and Grider’s. 

Q. When you went home did you stop at Ed. Williams’ to see whether 
Kood was there or not” 

A. No, sir. 

(). Don’t you know hestarted to goto Ed. Willams” 

i. No, sir’: he didn't tel] me where he was cvoiny. | asked SOC one 
where he went. Some one said he went off down the road, and didn’t say 
where he was going. | Diagram as explained by witness is shown to the 
jury. | 
~ Q. Ed. Williams lives between MeDaniel’s and wher your mother lives 
the defendant left you at MeDaniel’s ? 

\. Yes, sir. 

(2. You say you heard somewhere that day, but you don’t know exactly 
where, that a dead bpdy had been tound ? 

A. No, sir; not at that time; [heard there was a man found dead up 
there. 

(). Did you hear anything about whoit was- 

\. No, sir: I never heard whoit Was, 

(). I mean that day ? 

A. No, sir. 

Q). You don't knoy where you did hear that? 

A. No, sir: I don’t remember where it was: | heard it that day, though, 
<omewhere, 
(). That Sunday 4 

A. Yes, sir. 

(). What time in the day did you hear it * 
A. I could not say; it was in the evening, though, I think. 
(). Do vou know who told you about it? 
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A. [IT don’t know whether it was Grider or some one there at Hovt’s. 
(). You don’t KNOW W it they thy cde t nelant Wiis present when vou heard 
that or not” 
202 \. No sir: [| do ot know whether he was standing there or not 
(9, You don't know whether vou were setting down or lving 
down : 


\. I don’t know what | was doing: whether I was walking or riding. 


(9. You don't know who told vou, or vou don't know who was present 
\. [don’t know: I think Charley Glass was standing there. 


* \\ hen heard it, but in mow whether it was if (amder s or at 
He -? Mivow augers “Ve ) ij i>] tis fomretThe? five re. 
iJ. W hi: 


A. Whoever if Vis THL thy renairin that there Waos 


itwa- told to cyt] atpwoit it 
man found dead 


9 
up there nm © oon dys ( ree} in) | lyande nel Wwe begin talking around who 
it conld be. Well, nobe vuess the right one at all as nearas | 
inderstaund it: they was talking about first one and then another that had 


been in there and went off. 
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(). You do not know whether the defendant heard that or not that day 

vou and he didn't have anv talk about it that dav ? , 
1. No, sir. ' 

* P vish vou vould tix the tim ind the plane when you heard that 

report 
x. [ eonutad not te | wWiirit time ot lay if Wiis, 

(). If that body was found late on Sunday evening the news could hav: 
hardly have ewotten down to vou. Do vou know of any means by whiel 
it could have gotten down to vou if it was found late Sunday evening ? 
Col. Chayron. The testimony shows it was found about 11 or 12 

o clot IN Sunday morning, 
C'ol. CRAVENS. (To witness.) You don’t know what time it 
was you heard it 
\. No, sir: it wasin the evening, [ think. 
(9. Did Bood tell vou he was going to Lowrv’s or that he was going t 
bu ris’s, whe n he rot up NeXT nrorn | 
). Did he tell von what he was going to go there for? 
A. No, sir. 
), Did vou an 


A. NO, st 
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a Witness her 
\. No, sir. 
(). Where does he live now ” 
A. On Mack Wiggins’ place, 
Q. Do vou know where that 
A. Yes, sir: 
diagram. | 

(). Whi tl vou I arned on Suna 
when idl vou yo up to where he 


4 | never went at : 
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=\ i" 


| have seen the ftleld, 
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1 don't remember when it 
(). Cory thy 
where Bob Morgan wa- 
A. I don't know wher 
‘olquitt’s, 


2. 
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, 
‘ on 49 , 
ciea\ ‘| ie | siti 


(2. Whe got all of Sam - propert 

A. Bob Morgan. 

Q. He took possession of it the n 
bot. 


A. Ni \T dav or TWo, | dont reenyye 
When it Was; it wasn't very lon 


(). Did vou go to the burial of Ss: 
A. No, sir. 
(1). Why not”? 


A. I went up there Tuesday morni 


they had buried him that night. 
(). What night ? 
A. On Monday night; Monday « 


Col. CLayTON. Did vou go up the 
dav before Christmas, when vou w 


buried 4 
\. It must have 
Tuesday hefor ( ‘hristmas. 


Le 1) thi f 


(‘ol, CRAVI Ns, Sunday was the 2. 
dav would be the 24th, Wednesday, ‘ 


Col. CLAYTON. (To witness.) It) 


ey 
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(ol. Cravens. (To witness.) } 
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A. Yes, sir. 
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A. I went to Black Hoyt’s and told him; I says “ Let’s go up to the 
burial.” He says, “ No; they buried him last night.” 


; 


Q. How do you know that was Tuesday * 

A. I understood they took him up oD Monday. 

(2. That is the reason you think it was Tuesday, because you under- 
stood they took him upon Monday. If they took him up on Tuesday it 
muct have been Wednesday you were there, Christmas morning? 

A. Yes, sir; I went up next day, next morning after they took him up 
that day. 

Col. CRAvENs. (‘To witness.) Did your mother start up with you up 
to the burial ? 

A. I don’t think she did; she may have started ; she didn’t go all the 
way, 

Q. You didn’t go all the way either did you ? 

A. No, sir: | just went to Hovyt’s. 

Q. Did your mother not go with you to Hoyt’s on the way to that 
burial ? 

A. I don’t remember. 

(2. Were you well acquainted with both Bood Crumpton and Sam 
Morgan ? 

A. Yes, sir. 
P06 (). You were with them a great deal, were you not ? 
A. Yes, sir; off and on. 

Q). I will ask you whether they were friendly or untriendly ? 

A. They were firiendly to the best of my knowledge. 

FP rom their actions did they hot appear Co be very friendly ¥ 

A. Yes, sir. 

(). Grood triends ” 

A. Yes, sir. 

Coi. CLAYTON, (To witness. ) Pood thought il rood deal of Sam, did 
he? 

A. LT could not sav that he thought a great deal of him, but then they 
Wills wood frie nas, 

(). He went to see him buried after he was taken up, did he not * 

A. | wasn't there : I don’t know. 

QQ. You know he rede off that morning ; vou know enough about it 
to know he wasn’t there; you know he got up before day that morning 
after the body was found and left. He told vou he was going to Jim 
Lowry’s, and you never saw him anv more until he was arrested. When 
vou went down there on Tuesday morning did you see anything of Bood ” 
| A. No, sir. : 7 

Q). He wasn’t down there to see the man buried, was he—his friend ° 

A. No, sir; [ never heard it was Sam Morgan until the next day atter 
I heard there was a man found dead, 

). General talk all over the country that it was Sam Morgan + 

\ Yes, sir. ; 
Q. Mr. Bood, his particular friend, was non est he wasn’t at the burial ? 
\. I never saw him any more after he left home. 

Llow Wills Bood te pry for this pistol, do vou know j 
Help him pick his cotton; that is what [ understood, 


Q. 


; 


, 


; 


, 


BOOD CRUMPTON VS. THE UNITED STATES. 133 


Q. Do vou know—don’t vou know that afterthe man disappeared 
207 ~— that he charged for the pic king of his cotton, and gave him no 
credit for that pistol : 

A. I know IT was up there one day and he wanted Bob to pay him for 
some cotton he had picked. 

Q. Bob paid him too, did he not 

A. He paid him for some of it. 

Q. He paid him for all that Sam hadn't paid him, didn’t he’ 

A. He claimed more than Bob paid ae and he said he would not pay 
that until he was ordered, 

(). How much more did he claim 

A. | don’t remember. 

Q. Two or three dollars, was it not 

A. Yes, sir: it ritist have Deen. 

Q. Did the defendant pick an¥ more cotton after the disappearance of 


A, | think he worked one dav. 

d. Whit day Was that? 

A. Cn Monday. 

(). (On the next diy after his dis Lpprearanes 

A. Yes, sit 

The Court. Did vou learn that “h bowly Was tound on Sunday 
A. Yes, sir. 

“. 1 diel vou tel] this det TL ttt Siipeda night when he cuirhte there” 
A. No, sir. 

(). Did vou have any talk with him on that subject : 


A. No, sir. 


col. Chayron. Thev were together the afternoon before that when this 
witness heard of about the body? 

(.Jurv takes a tive minutes recess, 
POS Bint KEYES. 


Col. Crayton. Bill Keves is your nani 


A. Yes <Ir: that Is the Phiddnie ray by 
(). Are you a Cherokee? 

A. Yes, 

(). W “be «4 vou live 


A. Ne; ar Muscogee, ( herokee \ ithe, about 6 miles Prem NM uscogee, 

(). De vou know this man here, Bood ¢ rumpton ; 

A. Yes, =i! 

Q). How far do you live from him | 

A. Well. I live about three miles now trom where he lived the last time 
| knowed him. 

(). Where did he stay then? 

A. He staid at Hovt’s when | knowed where he staid. 

Q). You lived about three miles from Hovyt’s, then? 

A. Yes, si 

(). On the Muscogee road” 

A. No, sir: off the Muscogee road, 

Q. What direction from Hovt's” 


cE Ri ly 0 = Ate AR a ll = tas ieee 


) ‘ al , a | re , . , eee cree mene 
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A. Out this way [indicating]. 
(). What direction from the white church ? 
A. It is northwest of the white ehurch. 
Q. On what road ? 
A. It ain’t on any road; it is riear the Muscogee road from the bend, 
about a quarter from the read. 
(). How far from Jim Lowry’s* 
A. It is only about three miles from Lowry’s, 
i). In what direction from Low rvs? 
A. Southwest. 
(). How tar trom Joe Harris’? 
A. About 2 miles. 
( \\ lisat direction fivconna oda Harris’? 
Northwest. 
(2. You lived pretty near between Lowry’s and Harris’: 
\. Yes, sir: pretty near, T guess. 
Zu () Lidl vou know Sam Morgan? 
A. Yes, sit. 
Q. To will ask vou if vou remember of his disappearing from that 
eountry 2 
A. No: I didu’t know it: [ didn't know he was gone. 
(). Twill ask vou if upon any Sunday orupon any other time vou saw 


; 


d. 


. 
. 
. 


him and the defendant tovether riding two horses, 

\. No sir: | never saw them. 

(Q). Hold on until TP state the whole question. And vou -ee a man com 
along ina bugev, and then Morgan get into the bugev, and Morgan and 
aman named Landrum go offte get some whiskey, and vou go along with 
them, and you come back with two horses, and give them to this man, the 
le tendant, telling him what to clo with them. cr, anvthing of thrit kind * 

\. No, sir. ) 

Q). This is said to have oeecur’ed at Harris’ tield—Joe Harris’ field. 
Do vou know where that is, near the white ehurch ? 

A. Yes, sir. 

Q). Did anvthing of that kind ever occur at that field? You and a 
strange man nae Landrum and Morgan vo off: Landrum vo ott with 


; 


you and Morgan to wet some whiskey and vou bring two hors’s back, one 
gray aud one spotted, back to wher this man was, inthe corner of the 
fence Y 

A. No, sir. 

(2. On the day that Morgan disappeared from that countrv—I don’t 
know whether you know the day or not—on the first Sunday in November 
last. clo vou know where you were that day ? 

A. Yes, <r. 

(). Where were vou? 

A. T was up on the creek, 

Q. What creek? 

A. Coody’s Creek, about 2 miles from where | lived, [ suppose, near 
about, with another man by the name of Charley Glass, went to gather 
pecans, 

Q. Where were vou hunting pecans. 

A. On ¢ ‘oody’s (reek, 
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(). Near whose place? 
A. Near Maclemee’s place : 
210) i. There are pecan trees in there? 
A. Yes, “Ir: above his house. 
(). How far is that from Joe Harris’ field? 
A. About 2 miles, I suppose; near about, 
Q). Then it is not true that vou had anything to do or knew anything 
about Morgan’s going off in a buggy 
\. No. sir: I don’t know anvthinge about it: LT hadn't seen either one 
of them that day, . 
Q). You hadn't seen cither Morgan or the defendant ? 
A. NO, SW. 


() I. traere: cLEeN ota ! bill I 1) it} that count 
\. Les, sir. 


M Where coe - he liv 

\. Somewhere Pheu ‘| lleau 

». Tle didn't live over tl rem r vou 
\. Lelon't know where he lived <t time | knowed where he 
lived he | ‘ah! 


Ilow far do vou live trom DD | 

\. About three miles, DT stppe- 

', |? the creek towards Nbus~ Polack =. clicdut 

1. West of Blacks. 

lhiat os it}? the creek, amt i I} dulnt tive on the ereek 
I lack lives on the river L «| | r\' ist hrow ta 

You live cabpcotat | balf aom | m ¢ dys Creek. 


’. 
\. \ court halt ” Th a 

() Phere isa erossing there, said . "oa vy far trom the Swkes 
tela : du Vou ls rw \Wilok thi J 

\. Yes, sir. 

(). How tar do vou live trom ¢ that ts on Coadv’s Creek by 
the Svkes field ? 

A. Phe main erossing at that p wTrnt cher 
| itive 

(). Then t hye re Is a Wawel crore. sam Jf 7 Titel cli 
vou live, helow or above the erosstig 
| 4 lives right straight tty} tiie’ | y from the crossing of tit creek. 

| ; 


() What direction did vou live ft nm the erossing 

\ | lived erst of the erossiny 

Q. Then vou lived below the crossing’ The creek ts running almost 

euist there, ism t it: 
A. No: it is running northeast from my place, near about, 
). You live half a mile trom the crossing, east of the crossing ’ 
A. Yes, sir. 


Q. Then you live rather down the creek from the crossing 


7 
. 
. 


; 


°? 
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A. Not on the ereeck : I live right straight out from the ereek, You can 
call it either down or LL}, either one. 
(). JT want to eall it the wis it Is. 
. I live richt straight out from the creek. 


a 


\ 
Q 
A 


ad 


You live a half a mile from the crossing * 
Ves. <r 


(). Do vou live on the road that runs from Black Hoyt’s up to that 


CrOsSsSIne ’ 
Ay 
A. No, sit 
{). Which <ide of that road do vou live on”? ( 
1. On the lett lisarnel “ide. 


(). Phat is. on the morth <1dk 
# No, SiG, On the south s1le, 
212 (2. Ilow far from the road 
A. About a hall hhidie, | wiless, bert ilyeotat, 
() About half a mile trom the road 
L. Yes, #3 


« Qn the lett band <ide of the roadH 


\. No: itaint more than a quarter from the road, ? 
() ‘There is a trail erossing also below that wagon crossing, isnt ther 
Wat. a 
( Ihe v tur down to the first tral crossing : ; 


| | 
A. There is a place there where stock cross, several places. 
(). You cite familiar with “all the erossines there”? 


c 
A. Yes, sir; T have saw two or there right just a little past below the 
Waeoth CrOossiThe, Phen im il tral there, 


-) 


(). What tield were vou hunting pects ct 
A. Maclemee’s, 

(). That is the Svkes field. © Maclemee was the administrator of it: 
A. No. sir: it was at Maclemee’s—another place. 

‘2. How far is that from where vou live? 
zz, ly Is near about iw miles wl ie [ Wills, 


Q. Which side of the creek is Maclemee’s on? 
1, On the west side of the ereek, 


() Between the creek carl the river”? 

\. Yes, sir, | 

() You were on the other side of the ercek ? 

A. On the east side. 

() W hat I~ that mans mame thicat went ii} there with you r 

# Charles (ilass, ; > 
() Where is he? 


A. Tle is at home, T suppose. 

(). What time did you go up there 

A. T guess it was about S or 9 o’eluck—along about there—aiong in thi 

morning. 
21°) Q. What time did vou get home? 
A. About twooor three o clock. 

(). Dict you oh a Rider—one-eved beach rz 

A. No, sir: I didn’t see him. 

Q. What day of the month was that that you were out gathering pecans ° 
A. The third day of November. ’ 


) 


ee ee 


~~ 


| 
| 
| 
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Q. What day of the week was it? 
A. It was on Sunday. 
QQ. Where were you on the 10th of November? —[ Witness studies. | 
Q. You can not tell, can vou ? 
A. T guess I was around home. 
Q). You don’t reeollect ? 
A. No, sir; not exactly now. 
(2. Where was vou on the 27th of October? 
A. | don't know just the dates whe rt | Wiis ; | Wiis al Tit 
(). You eah not tell, You don't retry rabe anything cabvcvurt what took 
police on the 27th of Oetober, do vou 
A. No, sir. | 


C2. You don’t ke row where vou were on Sunday. tae ~Fih of Oetober, 


or Sunday, the 10th of November. Do vou know where vou were on th 
Lith of November ” 
\. No. sir: I never kept Thee tof where | was l was about 


hom during all t hist Lien about 
QQ. Do von know where von were « the Y4th of November 
\. No, sir. 


; 


{ Dy Vou know where Vol wel ty Thee ith af 4 deotorlvey 


), 
\. | could Hot te I Vou how, 
Q). De vou know wher you were on the loth of Oetober ? 
% No. <Ir. 

(). On the 6th of October 


.. 
® No: | Wilts around Tot sertiie’ pp 
2. | asked Vor every Surlay ry © detalles where Voll were, ana every 


Sunday in November where vou were, and vou can hot t ll where vou 
were ona solitarv Sunday in. November afterwards, or in October 
21 | before . except this <inule, Solitary third das of Nove mi be r. You 
Cull tel] where vou were on that ay : buat Vou cmp pot te 1] where vou 

were on any other Sunday. Do vou know the defendant, Bood Crumpton? 

A. Yes, sir. 

Q. You knew Sam Morgan ” 

\. Yes, sir. 

(). You were not well ed uanted with then , or were you 

A. | knowed Bood for about 3 or 4. vears. on or about: | have seen 
him though ever since he was a child when he was a crown bie bow, 

Q. You vever saw Sam and Bood together in their lite, did vou You 
didn’t see them together on that Sunday vou were hunting pecans ? 

A. No, sir. 

(). You never saw them tegether in your hit 

A. Yes, sir. 

(). When? 

A. At the Muscogee tatr. 

(). They were together there ? 

A. They were around there sometimes ; they didn't tren Tepe ther all the 
time. . 
\. Dic you see them together ther 
A. Yes, sir; the two men together. 
(). Talking together ; talking with one another? 
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A. T never saw them talking with one another: [ never noticed them : 


| siiWw them walking al ner tao ther, 
(2. W hat day did Vou see them together at the Muscogee fair 4 
\. [ dont remember what day t Was: if Was the time ot the tair 


oth, 
Q. You don’ vhat day it was though ? 
A. No, sii 
(). Wh hat was with vou that Sunday, the third 
day ot N 
Cod Glas | 
Ls. ’ inting » , 
\ q ne hat thie tT Wits tn tlie | 
() \ | 
Ge , 
i 
. @ (lass , 
te 
Q J 


(), I] { - oe 
We 
a e yuthering pecans 
. = 
[> 

\\ 
\ ? 
i. i 
\. Hors 
‘J { il i ‘ ron) ] -_- wo Uti Kin TO 
\ 
2 \ f , i . ~ ma f Vou vor vith him iT 

y 

\ | - [ ‘ ( , (, Srarire9 niet nid Vi vent 
(9. Yon staid | t home 
. oe 
‘J. |) ex Cf fy ~ i 
\ No. : 
i? Did va sleep \ 
\. Yes, 
(9. You let and wan r there to sleep with Charles 
\. Yes, sir: he lives with his mother. 
re You shi ot with him. did you not ? 

° . 
\. es. sir. 
(). Lett Vour Worthen down at-home ? ' 

A. No. sir: IT didn’t have anv woman. | 
216 (2. What is vour woman’s name ? 
\. | aint got anv woman. | 

(). What has become of old Salt Face”? | 


| ijess she is at home, 
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(). Didn’t vou have her ? 
A. No, sir. 
(2. She never did live with vou”? 
A. No, s1r. | staid there one summer. 
(). You lived with her? 
A. I staid there. 
(). Did you live with her ” 
A. I made a crop there. 
Q). What kind of a crop? 
\ A. Cotton crop. 
(). That is all you cultivated, is it ? 


?. 
A. That is all the land I cultivated. 
(). low tar does she live from where vou liv 
A. Now, about a mile, or near about. 
i. Which side of the ereek did she live on? 
A. On the east side. 
(). On the same side vou did 
A. Yes, sir. | 
(). Down thie ereck r low wher Verh « f 
A. Yes, sir, 
() How far trom the creek don = ss] 
\. ‘bout 200 or 300 vards = he De rons right close to the creek 
() You Cahh see her house from the er 4 ity Vol not 
A. It is near the ereek. | 
> (). You can see the house from ti ek, ean vou not: and frome the 
, « trial on the other side of the creek ” 
| Piuless i pPersatl eould if she 4 red off Libis Titabtoer ith Libere 
() W here did Vou =Tiiy Surely hig 
\. | staid at rhs place. 
(). What time did vou get home Sundar 
A. I went home—lI don’t know what time it was when | cot home, 
(). About what tim: 
A. About 2 or 5 oclock when [got back home to my place. 
Jlié (). I< Charles (rlas- iv mm cil wl : 
\. Cherokes Prndicn 
XZ. is he any kin te Vou. 
A. No, sir. 
(). You never saw Rood and “ith) \] roan tovether mp ve lite. eOxKece ft 
when you saw them together up at Muscogee F 
> A. Yes, sir: | have saw them betore then 


i. You said awhile age, id Vootl trbeet, that vou pever saw them Terre thr ! 
except at the fair? 
A. ! don't remember saying | never saw them Tepe ther: vou asked ie’, 
had I “aW them tovether anvwavs soon, Was the way rnnede rstocnd Vout. 
{ Dic you them tovet he r last tall except at thi fant 
Yes, sir. 
W here ? 
In the cotton field picking eotton., 
You saw them working together in the cotton field” 
Yes, sir; at Hoyt’s place. 
W hat was vou doing in there * 


Q 


. 
. 
. 
. 
. 
> 
7 


A 
R 
A 
() 
A 
Q 


(Serres senna gear sateeecte 


at te ap Bn 


140 


A. 


(). 
A. 
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I was down in there cow hunting. 


You were hort hunting pecans, then 
No, Sir. That Vitis Aion’ in the tall: dont knoy what fine if Was. 


(Here the eourt adiourned until tof) o cloek, 


Ce OO hw he HO Fe 


A 

(). 
A. 
(). 
A. 


Do von k vhere the body was found of a man named Sam Mor- 
NO. | | om i one, 

iin Jim Tow ives 

Y os 

How far d m Jim Leow > 

[ it nel I 

W iy r «] 

| ior West 1 Jim Lowry s. ' 

How far chk m where the Museogee road crosses Coody’s + 
fhe road thiat ins around by .lim Lowrv’s ” . 
| live about in ror a " ‘ 

When did i vet hel 

[ got h > 


“4 noennie ty Tepe train is far i~ \ iti Buren. ana tlhe 1} walked over 


1) y B RK eves ? 
y 
Ly Wd KtOW ~ defendant tye Bood ¢ rumpten 4 


*? 


Dic Vol KhowW San Morgan in tiis lifetime 
Yes, sil ff was aequainted with him. 

} ; » " . . ° " 
[), vou remember about hearmne of fits oere Mis-lnyY from the Coul- 


() W hen vas | 

a lt WAS conn Tipe 3rd day 
W ohyat day Wis that 
On Sunday. 


of Novemper. 


W hi re were Votl on that day 
| Wils onl (‘oodls @ (‘reek, 
Anvbody with vou”? 


VY es. “IT, 


=e” 
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(). Who was it? 

A. Bill Keves. 

(). What were vou doing there? 

A. Grathering ‘pecauis, 

(). What time did Bill Keves get with vou Sunday ? 

A. He staid all night at my house Saturday night. 

(2. Then on Sunday what did vou do? 

A. We gathered pecans part of the day. 

(). W hat time did vou get back from gathering precwiis 4 


141 


A. It was along between 12 and 3 o'clock : [don’t remember what time 


it was, 
(). Where did vou take dinner that dia t 
A. Tood dinner at home. 
Q. Do you know where Keyes took dinner ? 
A. Yes, sir; he ate at my house, 
(). That day vou and Keves were together” 
A, Yes, sir. 
(). What become of him in the afternoon ? 


A. No, sir: | don't know where it went to: he ssid he Welt to a tel- 


low named Davis. 
(). What time was it he left vour house, do you know ° 
A. It was in the evening: I don’t know what time it was 
Q. Do you know a man named Maclmee ” 
A. Yes, sir. 
(). You know him? 
A. Yes, sir: I am acquainted with lium. 
i). Did you see him that dav” 
A. Yes, sir. 
( W here did Vou se Tit 


where we were orsat hie rin }e (Ulis 
) () How tar did vou gather pecans from his hous 
A. I reckon about a couple of hondred vards trom his | 


right by the side of his tield tence. 
(). How far from his place were you gathering pecans ° 
\. I reckon about 200 vards. 


(‘ross-examination: 


Col. CRAVENS. When did vou tirst hear that Sam Morgan Wis Y 


2 | heard it Monday night atter th \ said he was missing. 
? W here did vou hen if ” 
\. I heard it at home. 
(). Who told vou? 
A. Mv mother told me. 
(). Why re did Vour mothe r arn 
A. I never asked her. 
(). What did she sav ? 
A. Sin just told me thev had tound idead man: she didn’t know 
it Was, 
i). That was after he was found ” 


A. Yes, sir. 


d. | | 
\. l “ci him one tithe at thie ford of the ereek, anc anh thes tirine 


} ‘ 
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tits! asked han 
(J Vo Whyst 


iT iz \V fis thy yes co? 7 


’ 
ako wean 


¢*Ti Phierattertpedt “rity 


‘J \\ ry Wa- It Whikine 


{i Thy Voll teak I} 
\\ j heel) \ bt) i= 

\. | don’t kn vii 
‘J Ya tj \ ! ! 

A. Nos ne’ 

Q). You never by 

1. No, 

J You dhe] nh | 

A. Kos 

() Ya cdied] 
rile 

i. Bes L never h 

rier Tf eat ‘| Tie ~C otras 
() Ihe vo 1) Vinat 


iw} 


; 


\ 


3 dont Know only tr 


(J How long betore C} 
A. I don’t 
Novembe) 
(). Who told von it was 
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A. That was the 


K THOM the 


Zee (). Whe told Vor 
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(). Who told vou that was on the third ot November”? 

he Ther Vis (yt nvbody told me that, 

(). Didn't Bill Neves et] Ooi (ris i) tie eid «inv it November 
1. No, sir 

) W here Od «a t rel tf November . 
\. Lhat was th | is vetting pecans 


(2. \ ere (“Lis Onl if mei in t Nor rhiie \ tl 
eertam of that 

\ think ' ‘ 

() you wer f henoon the da aL tonnd him”? 

\ Ni ) 
bat rr ) ME shied cplitaed (iti mn tiie rad Hh if November. ma 
re rettingy mccili> it) pial bi \\ ie) tol yvotutocome here 

rei t ~ ii ti ré : hing ‘ 


i \ biel (etl rst tell Pwvrit terre nt vathering pecans on the ra 
i ; \ ; 
I yf f 
\ en | 
/ l vi rathering pecans on the .ord clay t November 
j ; 
\ I 
} \ pial | | Ves - pil 
? | - Stitid 
\ | titty Ne trate! 
\ MHATCIS Gil ' je ie’ Vek 
} t rigncts 4 
niki MOaras al VeCCK 
j \ tT y ot © bgt byes ‘ ~ : et i" 
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TT ITA MALT nev? 


~ 
\. | was hunting a vearling 
1). Wher 
t was the 24th of October, | was hunging a vearling 
() Down in Graose Neck 
\. Yes. si 
\ Iw (dave 
(J 7 PeTaTafead carpe « vy net ti retiretest ti ney 
.- <1] as well as | remember | hunted one Thursdays 
| - lav | looked around 
) (J) Whowas with wv 


\. Henr balling 
() Hoth times 


\. Yes. si 


(). You hunted on Thursday « what dav of the month was tha 


\. I think it was the 84th of October as well as | remembe 


iY When did Vol hunt It next 
\ | he next Sunday 


r 


a 
right iw down. | mean 
\ Ni =i] 
o What time did vou get with Kev when cid 


| il 1 PMaNiti- 
A We started as well os | remeroytee? reekon atwit ™ 


t Know what time it Wha- 


? ¢ } \\ | : i « ‘ ‘ ‘ ~) 
‘ nat dhi vou go up the Decnatis (Mey 
| ~ rheolime 
| just went upto the pat his hons 
(). Isnt there pecan tres ('ree} 


J You didnt nttit Al iriT | \l mle rynyes 
\ \: , Bal VW i} ' tif Peery tee™ TEP 


a ‘) \\ rhitl clic 
\ burned them loos 
‘J blow penryer at Vall =i Triert , rawr’ 
\ (‘ont Know: we staid the} bin Pwilt clow'k 
' ii il iwel 
i, \\ hat did vou take to put t! re 
\ i ile’ Ve \4 Tilk¢ } iff ; , 
oo \/ \\ ijt Hout mid’ hy 
| (dont Abe Viit¢i- ‘ ‘ ' ‘ ‘ = 
a Whose home 
\ NI \ rhcotuye 
7 ‘Tool » flor are) t} 
2 “| 
a liow many ib. 
\ {; peat? (it) ' ’ ‘ e @) ty ; 
{ , yl ’ ms ’ ; 
d. lou g ick fi 
Nox ol 
() ‘ rele rae 1] a. | ' thé cyt Trié 
1 quart of pecans ° 


l65l¢——10) 


(J Did vou make an’ note at the dates mnwhich wo wer 


hunting 


with) him ' 


‘ él 
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= 
|? That Is a1 | We sil’ cd we Wis cal A, them. 
(). You eat about a bushel. I SUP pose ' 
A. I don’t know whether we eat that many or not, 
(). W hat Wiis Ma r Thiet f ing { I rd (yl thie ereek | 
A. He said | : r | 
(9. Did h . of ttle, or a cow 
\. He saint y | seattle 
(). \W i 
\. Hed . 
() 1) . 
as 
_ 2 - 
() \\ t ' r 
\ f j 
() V hat L 
. Fe ‘ one he was riding: | never 
, = (| ’ . = a 
i. 3 nd of a one he was riding . 
\ \ . | ind oraone he Wiis riding. 
\) I] = tne . ret clay ot November and rhe othe 
id lo y didn’t write down the day did 
A. No. a 
(). Llow 1s 
\ | 1 “| f - tound (ot) that day : that Is the rea- 
= | rt? ; 
a S —— 
(2. Lhe da e ting pecans is the day the dead man 
= Tout) 
L Wes. « 
(). Died 
. = . 
Q. X u understood it was the dav that vou wer 
unting p vas nd, vou and Bill Keyes? 
1. ¥es. a 
(). Lhe . - th | suppost 4 
\ ~ 
IY 
( ‘ |) fair at Muscoges was - 
.: or. | 
i) \\ 
‘ 
\ ee \¢ - 
{} 2 
\ 
.. Si 
i > | | \] ‘ ~] 
‘ i i . i i A 
~ \ 
‘ 
\ \- Weeh lr hy | 
(). How ~ | 
i; 4 ~ | 
~ ih \! yo, » 
(2 ot yi iis ae Th 
a. oe 
(). i = ears - l. and that Is wl at made Vou - 
j ‘ ix 
| 


‘ 

commenced on the 22nd ” 
A. Yes, sir. 

(). How many davs was 1 
Four days, 1] think. 
rom the 29 nd to the 
A. Yes, sir. 
(). Ended on what dav 
Friday, | believs 


2. 
# 


BOOD CRUMPTON VS. THE 
— 
\. Yes, sir, 
Q 
claiming that Bill Keves was al: ne with 
the country ? 
\. Yes, sir. 
(). 1 dic] vou hear about that ” 
1. Yes, sir. 
a I will ask vou if that wast whia 
Col. CRAVENs. Do not lead him 1 
Col. CLaytTox, When did v 
< that Neves was with him ° 
A learned it adav or two att 
4 \ dan or two after he wes reste 
Ing that eves Wiis with him ~ 
Col. CRAVENS. He didn’t sas \“\ 
Col. CLAYTON, [~ that t ews 
A. Yes, su 
(J. | hen vou wot to an ne 
1. Yes, sir. 
(J. That l= how Vou) Tewternlinl 
A. Yes, sir. 
() And vou say it was the s is 


Q). 22nd was Tuesday, the 25 
y Ad and Fridav the 25th. and th 
ith 4 
\. Yes. sir. 
(). Where were vou on that S 
\. | was looking tor ) 
‘) Lin«l the seeond Sunda = 
with this man 
\. Yes, sil 
az heer ssa \. 
{ { i \ \~ 1 di 
1. Yes. sir: | 
VenIiny 
i ‘J WV “at Tf 
‘ 
\. It was late, mig 
i Vo Went fT [ 
| 4. I went to Muscogee: | 
(J) What duc uy 
\. I went tor a-rope. 
in (). What did vou wa L 
a -"9 
' 


UNITED STATES. 


him at the time 
mate vo lity 
\\ that ts 


defendant 


Wits rrestes! | rryiy 
‘ i] pers Tih 
| | = “iit 
Mm rst Sunda 
lav atter the Museog 


\\ ednesday , tine 


Sunday atter that 


[will ask you this, if vou heard anvthing about this defendant 
that tl 


we TI 


+} 


nor Competent 
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Q. Whese pony ” 

A. Mine. 

. How far did vou live trom town 
A. I wuess it Is about y mille = trom COW. 

Q. What were vou staking a pony that time of vear for * 
A. I dida’t wan't to loose him; I had just traded tor him. 
Q. What dav did the tair commence on? 

A. On Tuesday. 

Q. Why didn't vou go then? 


; 


A. I Was picking (MOTO. 
(). Whi dickn't vou go Wecinesd iy = 
A. [ did ira) Wednesday. 
(2. Why didn’t vou go Thursday ” 
A. I was helping a fellow to hunt up yearling. 


; 


a 
~~ 
— 
~~ 


(2. You were not picking eotton then * 
A. No, sir 

Whose cotton were vou picking ° 

A man named Lawson's. 

What Lawson ” 

[ don’t know his name 

Where does he live * 

(on the Arkansas River 

vot that Luiws mn that lives lp on Coody’s ( ‘reek ¢ 


; 


ya % —~ oe 
ow ay a OO Pee 


4 


on we 


i 
o, sir: LT don’t know of arv Lawson living on Coody’s Creek. 


? 


snow .lim Lawson that is here as a witness * 


——~ 
or hme 


i; 
/ 


~ F t ” - 


(). t | f 

A. 

() on went with h to hunt the vearling ? 
.. Jsir: [T went with Henry Falling. 

(). thought t was Lawson”? 

\. It was Lawson [T was picking cotton for. 
Q). Where were vou picking cotton”? 

7 et we . und IK 


> ~ " 
“a 


Wii if pinee ~ 

i 
About a mile, [ reeckon: about the mouth. 
(On what prlave 


-_ 


Ona place Lawson had rented. 
W hose place Wiis it { 


Jim Lowrv’s place. 


-_ 


; > am , ‘ 
OO Pe OO Rew EO he OO me 


») 


. That is the same place the man was tound in* 
don't know vie th r it Was thy same place or not, 


, 


oll 


[ 

It was the Jim Lowry place vou were picking cotton in” 

Yes, sir. 

Col. ¢ WAY EON, lt your honor please, the subpeena for this main Macle- 
been returned, but here is the precipe, dated the 27th of May, 


mee has not 
since this ease commenced. [ sent forthese men after I learned from Mr. 
Iheves that this man was with him. I told the jury I had sent for 
2351 them and would put them upon the stand. I introduce the precipe. 
Col, CRAVENS. (To witness.) Whoserved this subpeena on you ; 

Was there one served ? 


ad 


() 


A 
Q 
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Yes, sir. 

Who served it ” 

Ellis W ext 

When ; 

Yesterday at about 11 o’eloc! 
W here were vou ° 

| was in Ned Smith’s field 


after the Muscogee tai 


= 


\ 
Q 
\ 


I was on Coodv’s Creek 
At vour home 
Yes, sir: that is mv hom 
Do vou know Bill Keves and Charley Glass 
Yes, sir. 
} will ask vou if vou saw them that da 
A. Yes, sir: I saw them that dav at the crossing 
x2. W hat time of dav was that. do vou know 
A. Between 9 and 10 o'ele 
Did vou see them afterward 
Yes, sir. 
W here” 
Right close to home, back Or til 
What were they doing 
Picking pecers, 
About what time was that 
Nearly 12 oclock at that time. 
Back of vour field looking for peean- 
Yes, str. 
Do you know this detendant here, Bood Crumpton 
Yes, sir. 
Did vou know Sam Morgan 
Yes, sir. 
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l. CLAYTON. You were not subpeenaed treet: 
No, sir. 
You didn’t know vou had 1 ome down here 
No, si 
You never saw me betor i Preeorewe Tits Wee 
No sir never saw Vo titi | “Ai\Wy Ver down t! hots tht 
WitiiaM MAcCLEME! 
CLAYTON. Where do vo 
ive niles est oO} Niu cere ti] LC hereoke Nat 
How tar trom Coody’. Cre 
\ ouarte rin 
You liv quarter of a m irom whet time roa rosses ( oodtyv s 
Yes, sii 
Dy vou remember when the M mcoger Tn Wwi- 
Yes, sir. 
I will ask vou if vou remember where von were tl second Sund 


. : 
CTCPCK, 
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Q. Did you see them that day ? 
A. No, sir; I didn’t see them. 
Cross-¢xamination : 

Col. CRAVENS. What day of the month was it you saw Glass and 
Keyes ? 

A. 3rd of November. 

(). W here Was Voll ol thie lOth ot November ? 

A. I was at hom: 

Q. What were vou doing the: 

A. Working. 

Q. Working at what 

A. | don't recollect what [ was doing, 


' ’ i ¢ ‘ 53° ‘ 
were working”? Where was vou on the 27th of October ” 


a“ een 
a 
- 
a an 
— - 
om > , 
~~ 
— 


— 
ae 
i 


; 
i 
“” 


\ les, s : I went to the fair. 


1\ ’ } 
4 . ‘ ‘ ’ " 
- i bil I] mY TREN davs * 


* ee verve «a that it lasted. Hlow manv cdavs did the tan 


, , 
‘ f ry dav. did vou 
went eve lav but the 27th. 


\ 

| | 

You w vy dav of vour life but the 27th ” 
\ 


QQ. What u mean by everv dav but the 27th? You went fou 


7 
_ 

, 

-_ 

“ - 
— 

oll 

~~ 

j 

/ 
~ 


A. BF vas there, but [ didn’t see him. 
2. How do vou know he was there, if you didn’t see him You are 


*? 


* } , 
el] What somebody told vou. are vou not: 


You sav vou saw Charley Glass and Bill Keyes down there on the 
ereek, did vou ’ . 

A. Yes, sir. 

Q. What day was it vou saw them there? 

A, Third ot November. 

Q. What day of the week was that ? 

A. Sunday. 


Q 
A. 
(). 
A. 
). 
\ 


(J) 
‘€ 


*Thil ee 


f marries 


a tial cial 


BOOD CRUMPTON YS. 


W hat were Vou doing down ai 
l was out riding around that d 


Just riding around ” 
Y es, sir. 
W hat wer 


Groing to chureh 


vou riding aroul 


, 
Dic Vou see Them As Vou w 


’ * 
pool ti 


, 
1 \ 
\\ 
+ 
+} 
tri) 
.> 
Ve Pi 
Pichi 
‘ 


\\ Hitt KIL ¢ 


(yilass Was ridin 


horse. 


Did vou know the horse- 


Yes, =iT. 


THE 


How far did Voor the from thygor 


UNITED 


STATES. 
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A. I lived a mile off from Charley Glass. 

Q. How far did you liv’ from Col. Keves? 

A. A mile and a half, 

(). How close did they live Pour ther? 

A. About a quarter apart. 

(). W hen Vou come back trom t hae ehureh low far were they trom 

where you first saw them ? 
258) A. I first saw them right close to the tield, right close to my 
hotse, 

(). When vou vot back how tar were they trom that place ? 

A. About ZOO yards 

Q). Thev had only gone, according to that, about 2000 vards while you 
were cone? Were thev ridiae alone the road when vou met them first. 
or Was it out of the road 

A, an VY Waits riding Llane the road, 

Q). You were in the road t 

A. Yes, sir. 

Q. Had they gone nearer towards vour house or gone back towards the 
ehureh ? 

A. (rom nearer towards the lotise, 


() Flow ir were thy V Troi Vell hoolise when vou fhiest =i \\ them ‘ 


). 
A. Thes Was rn a qu iter of thie Hotlse, 
(). Hlow tar were thev when thes Wer pieking pecans 
\. 2OO vards. 
(). You didn’t speak toy them w hie nb Vou Come back sit all r 
A. No, sir. 
Q. You just said good morning when vou met them the first time; vou 
didn’t ask them, how wer their folks ? 
A. No, sir. 
Q. Didn’t ask them how were their calves, cows, and chickens * 
A. No. sit 


(). You didnt ask them about how thie i} CoWs Were or the calves or the 


) 


pigs or the horses? 

A. No, sir. 

Q. Did you sav anything about pigs or horses 

A. No, si¥, 

Q. Did vou sav anything about the chickens ? 

A. No, sir. 

Q. Anything about the cows? 

A. No, sir. 

Q). You didn’t say a word, only said good morning, and they said 
good morning” 

\. No, sir, 
236 QQ. You were not out hunting cows that day, or pigs, but just 
volng to ehureh : 

A. Yes, sir. 

QJ. One was riding a grav horse and the other was riding a roan? 

A. Yes, sir. 

Q. You say it was about 12, I believe, when you saw them there the 
last time ” 

A. Avout 12 when T saw them the last time. 


> 
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~ 


> aan. » 
no le ee el el 


You don’t know when thev left there, do vou”? 
No, sir. | | 

Nor when they went; when thev did leave? 
No. sir. : 

Did they have any guns that vou saw ? 

No, sir, i 


What were thes cathy ring Pecans im. 


Sol 


Putting them in their pockets, 


They didn’t have anvthing else te pout them im 


No, sir. 


Dicln't bring anv basket or anv sacl 


~_ 
’ ao 


>, SIT. 


- > 
aA 


lust put them in then phe Kets 

Yes, sir. 

Redirect { TTL itterti 

You say vou wer about ZOO vards away trom them 

A. Yes, sir. 

(). Then vou don't know what they had with them, do vor 

Col. CRAVENS. I reckon he does. 

The WITNESS, | could see them pricainy it that distanes 

Col. CLayron, Still thes might have h «ul asack around there and vou 


might not have seen it” 
\. I didn’t see any. 
’. How close were vou to them wl vou first met them 
- rode right by them. 


(), When thes wer gathering peesitis Vol Were het nenrel than eM) 


A. No, sit 
234 (). When were vou SU Le Thine 
A. Three o’elock vesterdas 


( ol, (LAYTON, If your bepnpenl Diese, nave sent tor a coupl ol wit- 


nesse-, two men who duy the bench up. but thes have rot creo beer vel 
They are ons lnportant tor thy Die ee | rede nti ine th bowly, \\ hen 
thev cuore | Want to pout then colb. chteed WwW th that ove prt bern, will rest tiv 
Case. 


Phe Courr. Verv well. 
(,overnment rests. 
This was all the testimony offered bv the Glavernment at this tim 


43. Thereupon defendant, to maintain the issues upon hix part, pro- 
duced the following witnesses William Rider. Frank Lawless. 


John Hurst. Bood Crumpton (det ndant). Charley Vann. W. H. Burris. 


The following ts a copy in full of the above-named witnesses ; 
AS Te sinony othe gar hy the ah tPpire 
Wittiaw RIpER. 
Mer. WoLFeENBERGER. Whit ts vour nan 


A. William Rider. 
(). Where do von lve”? 
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A. Up here near Muscogeee, Canadian district ; about 6 miles from 
Muscogee. 

Q. Which way” 

A. Right sue east. 

Q. Do vou live on the Museogee road ; on the road known as the Goose 
Neck Bend road ? | 

A. No, sir; I live off of that road. 

Q. How long have you been living there: 

A. About 12 vears. 

Q. Do vou know the detendant ” 

A. I do. 
Q. Did von know Sam Morgan in his lifetime, before he was missing 


Yes, ¥ 


; 


*; 


QQ Ld \‘ Rides nere | — [)eo 
\ | ~ 1] ~ ~ (| | dont j peony Hetil py }" at ~ | Licol 
( VI I ~ | Vol , pitti 


' ¢itl iz ri¢ ; *T i 
i | | Te aia -) 
Where was vou, if vou remember, on November the third 


) 

y 

\. | Wits oll itpaotit rauarter of a mile rreoonk) TH prbetes (itl thy prairie, il 
\. | saw ai bueve rong by there: between wher | Wiis bed the 


} } | ; ® 
\. un rata that runs down trom mv house to ¢ wn = 4 reek, 
‘atoy the Withes-~ Wiis sow } ppyc} be \Ir Wao lfenbe: er. a) whieh 
' » " . . , , 
’ ‘ ° 


Pht] t tee ‘| ix resi ‘ 

(). Llow tar did you live trom the ford of the ereel 

\ | Li\ between f \ Pores lL reckon about halt mile tro tt} 
fords, 

c!. \\ her Wiis \ l [ | tritne \ - this rier mulling a \ 

\. | was righ hat little elan 

(). dn what rod was that carriag Coming v 

\. It was on the road coming out from the creek, might te where thi 
crossing of the creek is: there is one road that runs that wav and on 


eht by mv tei 


this Waly, and if Was on this road thict riitis vl 
Q. What time was it you saw it coming dewn ther 

\. Between lOand I! o clock, 

2. Did vou see Morgan that dav ? 

A. No, sir. : 

Q. Did vou see anvbody in the country over there that day ? 

\. Just me and the children was out that day 

Q. Did vou see any other wagon pass along except that carriage ? 


BROOD CRUMPTON Vs. THE UNITED STATES. 155 


\. That is all; I didn’t stay out there very long then. 
(J. You don’t know who was in that carriage” 

\. No, sir; I didn’t know the persons at all. 
Q. Do vou know how many were in it? 
\ 
tl 


There was a couple in it, | beheve that the one setting on the right 
ve hack as it was going that way | indicating | had on a white hat, and 
the other bad on a black hat. 
QQ. You are acquainted in that settlement ther 
\. Vos, air. 
been there 10 or 12 vears’ 
-- A. Yes, si 
‘ 24] (). Are vou aequal nted Wil tine \\ “aise place over ther 
\. Yes, si 
: ( 


{. Do vou know who ives mn that fhele i Al Vv body hoes 
A. Watson lives there now. 


(J Do vou know who owns the fleld below ther 
¥ It is the Swkes the ld belongs to thr orphan children 
\/. bh Vou ik THOM where Tine tr Wiis tioned 
1 | know where thev said it was found 

| 


() [= that fi dall t | Kiergrowth mn 
\ lh I |- Th ry Wilk 
_ AQ. Lh Vou Knew where there . reneged Taal lems, eaorpbihige Treen \l 

\. Yes, sir, 

(J. a youl Kr Where Tl | Fa . i ib 

\ It runs down in there and «tops in dim Lowry = te a . tar ss 
t croes, 

(). How far is it from where t lv was found at ‘the. river te the 
rossing or the Creech 

\. About 200 vard- 

A? Did vou notice wht VN re wen 

\ It went rig! rst ny tty 
rea} 

() Didl vou se a 

\ Ni =I | beet) KrOW WI bcs 

(). Ther Vas | » rhe 

\. Yes, sn 

Q. And vou think one | 

A. Les, sil 

(). De Vou Know pow mAaAnV horses were itl th eaurriage, one or Two 

A. belleve there was two 

242 ( rll — tr Wiis cabpeouat cima ele Veh ocho . 


- 
<= 


(‘ross examination. 


Ce 


Col. CLAYTON. Your name is William Rider” 
A. Yes, sir. 


. Q. That was last year; was 11 


. 


ile, Mim _., we os i. 


— 
“a 
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Yes, sir; Novemben | 

W hen did vou move to th licdian eountryv - 

I was raised in there. | 
W here did vou livein TSS] and TSS2 
In i881 | was her right here at this court 
Where did vou life atte \pr Poth. [SS] 
I believe | was down it Det rit, M echivan, then | auehter, 
How long did you make vour residence Gown at Detroit. Michiga 


GR AEN RIO mS 


Just “A() rrbcotal 


: ‘ 
foil ‘ 


| Py 
os 


a A 
- wi - 
F 
? 
“ 
J 
f 


a 
oat 


li 
() \\ here were 4 ! i itl \ Y 
\ | dow remember whet l wae an nthe L4th 
‘J Woh e were Vol of a Peotl | \ Vernpiy 

Lobel = hor 


Where were vo nthe Zeth of Septembes 


Wher were Vol mot the dav « C de taobe) 
| believe TL was acro-s t iver at home of mv broth ~ 
What were vou doing 


Hle was sick over there 

What dav of the week was that 

No—I was not there that dav, I @uess, | was at home 
What were vou dome” 

I don’t reeolleect what T was doing: I was doing something though -_ 


wor CROMPTON 


\. | don’t reeolleet what das 
(). It was Sunday 


i oe might have been Sunday 


\~ 


(), \\ hat «ay anf Pty week Wit= Tht 


rHE UNITED STATES. 


we week if Was. 


; 
dan ? rmaworiect thoutert) 


’ " 5 
i A lo DOT think that = Tl fees? TY seit, bart ait re nities rhbe't) 
Seem) to think if was | Mist Wrrtes fest ] nm his witnesses as well a- 
wh, because a man could remy where he was one Sundav and 
Phe remem be where he Was o Ts Now. ther now rs if Voi Te- 
44 ember it was the Srd dav November that vou <aw these men 
\ Wits li}? iT Mirseog ‘ us | » Fert ter Buaia rry\ son-in-law. 
- Wis sick, amd mv daught vist md Sunday she started hom: 
os Wi ‘ VW ‘is« fhe, cjat 7 ‘} ‘ 
\ lL believe it was dated on 1 first «f i the mont 
‘/ Were vou at the f: 
‘ 
\ Les, sil 
\/ Vo Wee rs , thy ft : , ; ‘ 
A No. Si] | clon i. olla A 
\/. What were vou dome at \ius 
1. We was at Muscog Se Saturday evening lat 
i H] ive Vi cy ry Toe \ 
\ \ es =i 
{ ? \\ heat i] : \ j ’ : ‘ . 
‘ ‘. 
\ dich orithie iti ret te rhe 
\ ot. Veli ’ ‘i T i] Ti ij 1 
a \ > clic ty | , | \\ \ii- Wreite t ’ ‘ (iti refers 
A. Wh Kit i tthMin TTI \\ TT i, YVevll Siw ' ait ; 5 
\ L hes Wel iin wifi: ti wert 
). Were they white m 
\ | ley 1 | Khe 
. 
‘) \\ i (lesl | ‘ i 
‘ 
\ ile] i. , I ai ti 
- crci = * ar ; 1) i , 43 
+ 
\/ ith Piteer AAPOR TIGE en 
A. Yes,s 
< Pha Wits Pratl Uf 
\ Ves _ 
‘J This bugev was gou ‘ here the ehu 
\ \ ~ '? ; ~ rhe ’ \l ~ “re 
t 7 ; ’ . 4 ° , ' 
" | . i sii Wiis Ti ~ ~~ 13 
\ AY - f st | | 
Q. That was Sunda: 
\. I kno t Wi- 
‘J Whi adid vou =f Ue Duy tiie i \ 
he , 
\ ela) en ; . f ri zg ‘ 
(! How was it found 
| 4 
1. Ladont Kno 
i [die vou tail Liye rerenal | 
\ Me ot 
(). | wonder how it is that he tiled ippliention here <a that | 


*?, 


it} thy iT lay 
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eel 


A. He might have been om there and saw me, but I didn’t see him. 
don’t know anvthing about it. } 
245 i. You SAV ne had a white hat on’ 
A. Yes, sir 
(). Who was that? 
A. I don’t know. 
@. Was he a white man or an Indian ” 
A. | told Vou | didnt know whether it Wasa White nah or an Indian 
he was nearl two hundred vards from me 
(). Was it two horses or om 
A. Two horse- 
Q). What kind of horses 


D C Drv looked Lic 4 a by) ‘VL? ‘) te trie Cotte} tia °7 Pelilek. 

() Wohired cory Vis The Drown and which Was the by hcue hs 

\. The one on the rmeht side, 1 beleve ldon’t know whieh was brown 
} ' 

mad whi vil 

(>). ( ouledn f \«) =P sate tha (*¢ pic? a} eat (otis iit} ait reorbit spate 


A. Lh Corde’ Cott thie ricehit aT | heleve Wilts black carpal the one on the lett 
hand side was brown. 
(). Was it a Lop bugy's 
\. It was one with a top, and vor could raise the top up and then drop 


’ Was the Tay) up or down 

\. The top Wits ly) whi nthe passed ne. 

d. Any white on either one of the horses ? 

\. I didn’t see any ; they was going sort of from me when I saw them. 
(), What direction wer they coming trom; from what place ? 

\. Just hetween the ford of the ereek and the eorner of my field : thi 
road leads down there by my fence and goes on 200 or 300) vards, and 
they fork: crt fork trOCS down thie cre kk and tha other CFOS up) another 
direction, 


(). dict Vo ser them aiter thes crc ot passed th forks ” 


a 


he 


¢ No. su * never saw them atter they passed across thy brane 


' ye ! "piel 9 Bags:  e 
J 4h) \!. Do vou live on the road that runs from Burris’ around here 
to the ford? 


, " ; 7. 
Vou ok Voitl ima rey] Vourset] (dT) eine road? on this map of Woolten 


-—4 | 


4 


\ 
Q 

\ 
Q 
\. 
(). 


A 


ani ft 
it for 


{) 
‘ 


3 


2. 
\. 


til 


() 
c 


\. 
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L cdeonn’t know where it went after i left ry pr icaen 
How far from Joe Harris’ did vou live 
\iout a rile mda half ors e Tithe 
\\ a= the DugYeV volng toward- pew i | i} 
No, si 

What time was it 

Between TO and | | « between mv place and Joe Har 


quiarter., 


Im poate 


an in ry ray ( thes \ \ , ' 
. ’ ti ; ’ ; Di 
(). They woul t hia : voing towards the chure! 
\\ iit Wit (ienerm Tie roa ru Pheist Vou! house 
ir rijtix rrerdit ‘dlown stie of ti 
Which was 


boast fini West, very nen 

\\ hich wav was he moma 

fsomng out cast 

Does the road turn after it gets to 


lt makes a little turn and then goes on: 


’ 


your place 

it woes on about yo) vard~= 
hen goes a little northeast and goes to the tord of the creek and then 
ks, 

Hlow tar is the ford of the creek from Jim Lowrv’s place, the upper 
Where the Wagons crosses If Is about near a mile, (Less 

How far is it from Sy ke 's field” 

It Is near vi male trom that Dee 

It is toward that tord thes were vor 

Yes, sir. 

ln that direction. if tite md kent on rong, thes would nave conn 
ereek ” 

Yes, sir. 


\\ as there ny roads That TorKed i! there pbetore vou cret to thre 


pi rere = ,7 ’ ; ’ ’ ~ iT 
j ’ 
() Dic \ ii i> 
\. I wasnt paving an ttention there was lot fs 
] . . Bai | ' t , s% e* ‘fe 
Mi there that aay ttl f2itk ,? ALLO'TI 
\\ ’ ail °) 
ere thev hunting 
| don t KDOW whethe! Lt} \\ | T int ne | Pyeel 
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(). Did you see any dogs ” 

A. No, sir; I didn’t see any dogs or guns. 

(). Did Vou sec any bods else out ther hunting that day 4 

A. No, sir. 

Ly. What was that shooting ” 

A. I don’t know , people Come out Tron Museovee and shoot around 
there, 

(). You can see a bugyev almost CLE Sunday in the tall of the year - 

A. Ten, of, 

(J. Sometimes three or foul of them ? 

x No, sIP; | never saw as manv as three or four out there at once : | 
have seen as many tix [Woo 
Q). What was there proc naat about this buges that mad you remember 
it? If von ean see a bogey there ever) Sunday, and sometimes two. wh 
is it vou remember that HhpyOon this particular Sunday that vou saw a 
buggy ” 

ce My wife Wis vone Off to the Canadian that dav. 

Q. If you saw a buggy every Sunday whi is it you cap remember see- 
ing that one”? 
\. LT said very often there on Sunday you could see them ; see one ot 


two, on the other side of the creek. 


() Could von see 1 rata the next Sundav ” 
\. oir Ve | ict, 
() Where did vou see that one ” 
A. On the other side of the ‘reek, 
24s () Dic Vol see a buges there the Sunday Defoe 
a. 5 staid at home all that das 
iv. onld vou not see them from. tome 
\. No, sir. 
Q. You saw a buggy the next Sunday after that. How many did you 


see that Sunday 
\. I believe T saw two 
i), Who were they 
\. | believe one of them was Maclemmee’s and the other was Davie’. 
Q. Did vou know these horses vou saw in the bugey ” 
A. No, sit | 
’ Were they liverv horses Prem \luscoges 
\. | don’t know whether they were or not 
(). Lic! vou take them ter bye 
a “tpposed tThev Wilks, 
’ \\ Th dil vou suppose them to be livery horses 
\ L dicdan’t know whether the were livers Horses, a> vou call rth 


Piie'\ Wels =i] prpere horses iz Piis : | itis] “lipposed 


(). Was one of these men Bill Keves’ 

\ | don't know whether it was Bill Neves. 

() You ought to know, Could vou not tell whether it was a tull- 
Hylton Dive nor not > You eould tell that one had 4 black hat and Cviie 


’ ’ ’ \.¢ | : ‘ ‘ me P " 
a white hat: vou ought to know whether one was a white man or a black 
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\ \ VY WH in 1) bogey i tive 
old wh dow) 

(). Tlow 1 Black Dow Low) ere stand 
Inge * 

\ J reckon it was 3500 or HOO vat mens It was 
rl tr stp 11 prec 

(Q). Do vou know i lady on the prawn eof Mrs. B 7 


() What dav of the month is th 
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| ital { f c*T rica? tev ‘yf thie phyonth | jl i=. P 
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know anvthine about i, would not swenr it Was thal day Oy The mn moth. 


i. ? “ } 7. . 
(), A\Gl vou Know ts, sometime along last tall you was out on the 


\. | was out there Sunday. 3 
(). There wasn’t a Sunday but what you saw }» ope riding across the 
prairie ? 


| 1} . . 
A. | hardiv ever was on lh prarete without TP seen som parties CTOSS- 
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How long was it before the Muscogee tair? Were vou at the tar? 


©. How lone atter, t ) rv first Sunday 

is im tlie Sipps 

Cd. Are reertim of that? 

A. in he if 

{). Now vou see we are vetting down to tr. Flow do vou kouow it was 
the trrst Sunday atter the fa? 

A. | had a woman hired there: she was staving at mv house 

24 nut she wanted to rey home atter th fair was over, and she ~taid 


during the fair time waiting on my wife, and wanted me to set her 
across the river Sunday after the farr. 
(). [ft the fair closed out on Friday, it was the next Sunday vou set hea 
across the river ? 
\. Yes, sir: T set ber across the river in the morning, and then eome 
back home and got my horse and went up there on the prairie. 
Q. That was the Sunday after the tar week ? 
A. Yes, sir. 
BB The fair closed (ot) Priday, and thacat Wil- thi eX Sunday 
A. Yes, sir. 
(). That is the way vou know i 
A. Yes, sir. 
(). ‘Phere is some sense in that. Wass'tit the second Sunday after the 
fair” 
A. It was the tirst Sundav atter the fair. 
(). | understood Vou tosav while ore it was the second or tirst Sunday 


) 


i 


Miehit it not hh ivi been the secon Sinctay 

A | know by this Woibkail, 

(), You rhea then if Wil the first Sidiry after the far. air first 
Sunday after the thir was the 23rd of Oetober, so it wasn’t the third of 
Novem bo Wan it, Wwitnht to di i fairly with vou here now, You were 
mistaken when vou told \Ir. Waoltent rerer here that it was the rad of 
Nove r., Were vou not 2 lt Wits tlie 27th oft ( etoty ro week before that. 
you saw the tiaek, You ar wrote to stick to It, are vou not? (Coan vou 
Hot tihitihiewe to vet it cory Cine mir |. rel itn wee IK leate I" 

A. | I nt K HOW Wil vot might de 
Q). Ot course vou have got to stiek to thy 
that” 


trath: T know vou wil ce 


eATTT Jonun ETTtursr. 


Mr. WoLtrenpercer. What is vour name ? 
A. Johu Elurst. 
Q. Where do vou live when vou are at home * 


; 


A. Lam living now in Coo-wee-seoo-wee district, Cherokee Nation. 
Q). How long have vou been living in that country ? 
A. Been living there about ever since the 28th or 29th of December 


Q). Where were vou living last fall? 
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A. I Was living in the ¢ ‘anadian district with a man bv the name ol 
John Watson. 

Q. Is that on the Arkansas Rive 

A. Yes, sir. 

() How far trom ND us 

A. They eal] it five mil 


(). Weer vou living Cold) Tike’ than 

A. It is about something bhectl vot ') imi 40 rh OT dae 
main road, 

Q. What were vou d ing up t | 

A. I was picking cotton tor Mr. Vi 

() Did \ uu make a crop tor h 

A. No. “ir: L lid’ ryeakce ry 

() What tink did vou 

A. lL commenced p ia u hy Cet ! 


Are Vol TLOCCLUIELL DT ae it) fryey? Ei t ft ‘ ‘ ribet 
. ' 


c 4 
’ ; } ; 
A. Yes, sir; 1] was tolerably well ited in that s 
" | ; 


taken us Ae TOL f cde te tf there: l haves been there sine 
266 until | eome her 
Od). Are ndant 

\ Yes > gi | iha’ at 2 ~ 

(). Lre vou ae yu \J \] I, 

\ Y es ~j! | j lil i 

Q). Whose tirm | \] \\ T 

\. The Jordan tarm 

(), Who tended that fa) : 

a Lom it thiil Bi 

() \\ lat Is The nent } 

\ Phy =V kos | 

Q. Who ‘tended 

A. 1 fell : l ! A i 
fel] \ } 1) I | i ' t 
( ntedl 

() My Vou Vie J 

A. pe i | re a 


L 
\ ' 
: ww tar cloos Mr. Watson | \ from that ford ? 
A lt rust be rn thin rnear—vV . a tittie over half a mil 
(). Where were vou on the first of November? 
\. I was staving there at Mr. Watson's. 

2. Where were you on the first Sunday in November ? 

\. [ was there at Mr. Watson's in the forens mand went down ou the 


ereek. anc | and t felis r hatlie I] I ‘ - talking Ot set rye It oseprnne 


led li a A et iy ie 8 8 Se RS A te! regi - _ —— 


Pe 
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trout lines, and I went down there to see if T could get a place to set a 
net to eateh “(9110 small tixt ror bysait : | welt down thie re by nives« 14. 
267 (). What time did vou cre] hack ” 


A. About 11 o’clocl 


’ ‘) 7. 
(). Dict Voll <ee anvls ly Willie Voth Were gohe Gdowl here 


A 
( 
A 
sii\\ EV Doody 

Q. Who did yo 
A. | saw four men ‘iba they one | taken to be Mr. Burris, one Sam 
Morean, and Charley Glass, and the othe | couldn't sav who he was: ti 
Was riding on the far side, 

Q. Who did you take it to be? 

A. | taken if to ben fellow need Brow! , Wil thy rs That is Who | 
taken it to be. The 4th man T took to be Mr. Brown. 


. 
. 


— 
- 


(), W lisat made Vou think lt Wiis NIorean “inne the defendant over het 
A. Asa veneral thine they were together everv Sunday, riding around 

the country: TPT saw Mr. Morgan's horses: [ recognized them more trom 

the horse thin dict the uP 

llow far were vou away trom them 


ry} } we } } | , 
\. They had on leht look he cloulnine : OnIV the man df Oli tine Ta 


1. Riding nye thy road towards Davis 


; 


Md vou speak to them 


(). You sav vou knew the horses ” 

\. Yes.sir: T knew Glass’ horse and AMorgan’- 
). Tlow far were thev from the tord of the creek when vou saw them 
\. About halta mile. 

Q. Which side of the ereek ? 

1. On the west side. 

(). Next to Muscowes 
Sige . 


! ie. } | : } } 
() bd Vou K1OW what Kin of hats thev had on 


( 


' oo ~ 
a 


\. There was three in the crowd that had on white hats; and one | 
taken to be Mr. Morgan rode a spotted hors and had on a blaek hat 

Q. Did vou ever see Mr, Morgan's horse betor 

A. Yes, sir. 
d. Were von acquainted with the horses ? 
A. Yes, sir 


Did vou see them anv more that das 


} 


ae 


a@¢ 
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A. I “iW \r. Morgan md L crentie oot 2 hours by sun: never 
saw anything of Mir. Burris or Mr. Giass the other man that was with 
them, that I know of: I saw Mr. Moerg nt a ventieman 1 i 
about 2 hours by s , 

Q. Where was vou w 
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Q. How do vou know it didn’t cross the ford ? 

A. LT don’t; I don’t know that it didn’t cross the to 
2 You “av vou saw a buggy track and tollowed it Ht little west 
‘om the ford. Was that above « below the ford 
A. It was below the ford 

(). Then thre vo must have rie tile’ To} = the Dbueev cid 
¥ It mieht have been it = sory) “ty lew = Ppa 

). If it was that bugev it went mw the fo 
A. Yes, sir. 

». You don’t know whether it was the same bugev or not. of cours 
A. No, sir. 
). How tar below the ford was it i saw the tracks the next day 
A. It mav have been between a rt ind balft a mile below the 
tord., 
272 Q. You know where the bodv is said to have heen found 
A. Yes, sir. 

(), About how far was it from e \ “aw these tracks to where tt 
Is said the Landy was found 
AL. I don’t know exacts 

’ About 4 
A. [I never have been anv low Vin than thie Upper cornel of that 
Svkes held Ww hie re the ereek and ‘ Colles VerTyv len coming tovether. 
(). Witness is shown a1 ap W hint Pinee Were Vou at 
A. I was at where Jim Watson ('s 


} ° } 
lhe Ssvkes fleicdd Wits tx AW TTbset. Vii- 


ron - 
\. Yes, si 
(). ‘The DeeNt may, Whe Ve tout there, Whereabotuts Was it Trom 
the Watson field that‘ se the Dugeryv tracks 
2% A. Down nextto the creck, on the lower sic 


i. With ret eerie Zz an Watson at lel. \\ i i! che Wr bot wes 1) 
the Watson field and the Sykes feld, or how was that 
A. Right along by the Watse 
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QQ. Between the Watson fence and the creek ? 
\. Yes, sir. 


Q. Did you go any lower down than the lower end of Watson's field ? 

\. bo chiddn'’t » tO tr daot M se §i thant clan 

Q. The bag ) the*bars, and then 
turned out Hey ) 

4. On the east sideof V | 6’ 

i). Con ti 

\. It is rig thortl =f 
Corny than it ! 


su 


creit) , 

ee : 

() You | Te j 7. ' ’ ; ti) 
by Pike’ Beebe i>] it 


RQ. You : ria K i 
bheow oan ' 
244 sa : hing 
ch} \ , L(y) ' 
() Wii 7 
A , yards M 
() Wont ty 
4. Yes, sit 
() \\V sy rot t ¢ ) 
aa ¢ . 
() Wa Thiel wo ene TD) 
.. L chicka sce’ ti vhi , oe \ Vel (ik 
‘) Do vou knoe ihe haat \ ° 
1. No, sir: I don’ 
Q. Twill . Vou Tl I noticed ea ie re wi vent a 
lysve iN whit bic - | Vent oll < he} uct 
\ | think he had on vhite hat 
(). What time was it. now, that vou saw the carriage or bugev voing . 


Col. Crayron. You think vou would know Mr. Burt if vou would 


When 
Levy 
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Q. Did vou say Charley Glass was along 
# Yes, ir. | 

Do vou say Keves was along ? 

No, sir. 

lt is th man that i her 

Yes, sit 

What was the color of his hors 

\ grav horse. 

Producing Will Burt ix t 

He resembles him rie marth 

You said you ald know him 

Yes, sir: he is the man. 

What time of day 

L\bout 2 hours by stun. 

That is. the « ' ’ 

Yes, sir. . 

Hlow long was hi 

Dhow about thes 

(Prodneing ¢ ( 1 | }) ery 

there 

Yes, sir: that , 

What time of 

I} » 12 | i I! hits 

What kine of 

\ 7 pron) 

Was Frank | 

No, sit 

I t ite 
“1 r led 
| thea \I L another ou 
t thie 

No.sir: La 


A. At I W | 
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ou ' =k 
A. air ssime | i ad IAL [| ! ? 
( You heard 2 or 3 davs atter the hodyv was taken up that it Was Sam 
, st <i i ons ri e? % ii i i t 


Why. when vou found out it was Morgan's body, and that 
iad been pr bably murdered, why did) you not t ll this thing 
te, these men to co down there? What did vou keep it to your- 
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() Wiiiy Phoot Tech Tipe f \ tr Were DOT ATT: dat Silvis know- 


Ths Wiiv did) von nett Morgan when you saw him on Christmas 


», Whe did von not talk to him? It was vour place to talk to him. 
\. 7 was right at Grider’<, and him and Grider was talking, and as a 


ewe CRT 


MPTON Vs. THI 


UNITED 


’ } 
(). | observe that Voill don | ar 17 \ (iti it yk 
when vou eould save a man trom the ea WW 
° ; ' 
did not tet] that th ne - 
7 
A | have =Tril «| fir V } =1 | 
a Let us have it wall ink r 
Q. Nid I not tell you that I wa: 
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{) Ne _ a 1} Ta) i rye vs eg? ‘ zr { 
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\. Was it the witness’ place? °] 
rid) , cart \\ = ‘ >» oe 
(). How in the 1 eof cor : 
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1% | —~.- i 4 | | = ryof 1) . ‘ 
\. He was nainted with 1 
() Hy ‘| [ IN \\ é Li ' r - 
\ We] . ‘ | (eiiiie | i U! 
Tis 7 T rl of , ; 
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() De tise’ \ ‘ het } \ 
\. f Nn! iwot l \i 
ride Wa Ten VW s.1 ; ‘ \' a 4 
() How do von | ' ) 
<* 
isking people 
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\ | at i? | | ' ’ ’ 7 
‘J air ; Ve Wel | i uy 1 
vel Wi! diel \ tf | t I 
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; , 
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tiiis | 
() an ' . 
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| | | 
i kill tl 
, 
\. | dont] Id 
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Q). Did vou has thi 
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{) 1} ' (dict | ‘ = ‘ 
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write clown to ( ( 9 
+ | 
if i 
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.Y T expect | I 
? " 4 | 
didn't find Wi |- i ti 
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hy 544 , ‘ iy " i? tha I 
would try to find frot | G 
pile = | citi. 
ee tried t ee 
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Q. The same time Morgan was missing ? 

A. Yes, sir. 

(). When did 5 ti under { incl th 

A. It was the first time | heard he was wk in the bottom, Was when 
[ met Morvan ther rid | (geil 

\. When was that” | 

A. Along nn Pveembes 

(). You isaac] bitet cert) ) 


Hil { runiptor Cuil t veae kK 


\\ 


QM. When vou lived at Watson place | December. where did) vou 
iat Taos Trevel Mor \] i i | 
\ Dety t*] du (*] \\ Teil} | te weer Vann pracae'e 
) Doe vou know ¢ tt 
ee 
? |) gs ii ’ ' i 
so 


{ 


\ 
wie 
a 4 
‘) \ \ x | [ The ti are } ao ~ = 


i ar 
lated V feli, ds aris - Janu ’ 
Ap 
Cr A \\ times tor this w . heading 
suilyp : 24 \pru 
{ { \\ 


(J | i ~ \\ ’ } tt wer ’ 
Zs \ | ' - 

a \ \ \ si\ th = pear = }xMis= \ 
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() 2 2 ‘all them \ ourself : you said there was some of t hes parties ont he 
porch, 
A. I was only 200 vards from them; they rede right up to Watson’s 
: Wohiat we re thes doling out of the road 
® here Was a roac rtitis } Tt hit Lipo Teo Uda ruts 
() Phat road was 2h var ls, then. trom the prove tT Lov trees or bushes 
by Tweet thie bhevtases cerned thi ron 
A. There is a b lint rrerdit thier isthe wate; Pight there jose’ oT sOTT 
riite’, 
(). Any trees ther 
1. Some trees there 
). Ain't there a wood ma 
\. hy re is tc wowed many « lose te tl orca if tias bb trimmed crit 
for wood, 
Q). Who cid vou sav vou san 
, , 


( 


tee SULp poses gf e Chia (y | Poevewd ¢ y) nt Sam 
\l. rorud canned 4 fellow bw tl hiiktie Of I} 
(). Where is Brown 
\. He is up there in the bend, T sap) 
() What is his rived) tine > 
\. dim. 
{ ’ You tell me where he is and [Tv <n and wet ty 
\ l »~ there somewhere pp the bend - Just work! wr il 7 


’ \\ phere Wil Phe sfeivitp if ti 
\ | clon know 


\. Tle was stay Prey Seorebee Ww The i] “et ti; pa tly 


with dim Dowrv ane peartive wath \\ his, bbe pRirtoel the time 
(| thoereenel } i 
GQ). Which tthe | - 
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A. It couldn't hay 
(). How far? 


ee 


oie 


riMob 


( 


(). Then 


CRUMPTON VS. 


? You noticed well enough to swe 
A. | never noticed whether thes Wel 


THE 


: why did you swear the ve 
notice if or vot would lheot have “Wor if 
A. I said | never noticed particulay 
2 Hettiendeecens. Tan: 
have sworn to it. Of course, vou not 
A. J know he venerally wore shoe- 
( What did the othe : THUS =| 


2. 
\. 


‘ 
ey 
Py () Pye 


; ™Liit tf 


ticed what the oth 


sani | 


nd fy 


' 
‘ 
r) 
f i 
i 
' 
: 
' 
i 
Y 
ft 
i 
aed 
i 
y 
' 
: 
’ 
i? 
? 
' 


ar toot a 


‘ 


=I 


UNITED 


few 


STATES. 


' tThoments ago, 


jocs or not, 


| 


You 


re silOes, 
. | ‘ ’ ; 
7 
i 
~ Ty thvots 
vl on 
ae Why 


ran thint., 


— 


certainly 


did 


You 


tit 


BOD 


— 

(). (rood lea main and tailor lgeht ? 

A. Not i very thie! tie ta Vasnt verv heavy 

(). Short or lon 

A. Tolerabl ') 

(). Cut off? 

A. (| i ‘ Vas cu 

2. Lod itv DAL 4 

we Tae lel Dlael 
iy () lt |} magne cnc re white it ain't the same horse ” 
A. No, sn 

LS. §f - 1) Lot] eouldn't be it? ad 

A. UM t] @ Cul al, snd if dy lit pia i bibaadie anc tail, 
they ( ntl pracadye ind tail there to make auvehing out ot. 

(). Lre vou sure ' - that horse? . 

A. I ssw trim prs there that da 

(). \ re Vou sure vou have riven thi propel af seripuion (| him 

A. | am wIVitiv {| deme ription of him the best | know, 

i. expect Voll riist; ken, You learned it Wits soTneLtinie alot 
the 23rd of January that the defendant was putin jail; the 20th of Janu- 
ary Willinm- told Vou se? 

A. tea a 

i/, Vind Jinn Dar th \ vooup t re at that tio 

A. Yes, si 

QM. You moved up there before’? 

A. I went on Thursday atter Mr. Morgan was taken up; Ves sir, 

(). \\ hen then eatne oat f ile] Vootl it Wits in) ial, thie ti it Wis that vou = aes 
told them about thus thin 

A | told him. 

(). Is that the time vou first told hiny 

A. It was a day or two after he got there: ves, sir. 

Q. Then it was along about the 22nd or 23rd you first told Williams ? 

A. dont rec r Whist day | thi month it Wits eNactiyv, 

() You vas the ZOth he came there and told Vou De- 
fendant was arrested dit was a dav or two after that you told him. 
That was the first vi hcl bint , , 

\ Yes, is thal li ~ | told bim about seein sain cama thi 
rill in thie Deidre \ 

Q). Was Jim Bu hes 

A. Yes, sir. 

(Q). Pell him about it, too’ 

rd] 4. Ro | Vol ud nothing t Jin Burris about it that dav ? i 
(). Tell me why it is vou didn't tell this thing betore thi 20th 

of January, md then only to Mr. Williams. I will give you another 

chance t wuky 4 satistaet ry account of that thing. | 

A. | didn't eare much about coming down as a witness. 

QM. You would rather an innecent man would hang than come down here 
as a Witness ” 

A. 1 didn’t think they would hardly hang the man on circumstantial 
eviden e. 

Q. You thought he would be saved anyhow ? 

| thought may be it would Cole out. -- 


CRUMPTON 


VS. THE UNITED STATES. 
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a (). That is all the reason vou can give 7 

\ Yes: that is, | never 

(2. Are you telling the truth about this thing ” 

A. Yes, sir. , 

() You are rtain of that ; 

A. Pre tiv ce rtain of it. 

(), \\ Ly did vou not tell the trutn about it beforem then 

A. T have been telling the truth about it all the time. 

(). If vou are te ling the truth now, whi did vou Ken }) it to yourself t 
C'an vou LV a reasonable account tor the tact that nobody saw these men 

“. but vou” | 

A. I don't know who saw the men Phere Was no one with me at the 
time T-saw them. 

(). Can vou give ho better account vive vou locked it upin your breast 
so long, only that vou theught they wouldnt hang a man on cireumstan- 
tial evidence, and vou did not want to come down here as a witness? How 
much are vou tting ? 

A. | don't know tacit | abn vetting “uvthing. 

(). W her Vou are at work lave vou be nh working ty the dav tor 
Mr. William- 

A. He agreed to vive me 75 cent- ler) 6d have been splitting <ome 
rails for him. 

(), And vou didn’t want to come down here as a witness ‘ 
Se A. | knew what little TP knew wouldn't do much. 
Q. You know vou told Williams they would have vou as a wit- 
> ness, and vou said whil avo Vou pposed thes would hunt vou up, and 


comphiuined that Bob Morvan did not hant vou up. 
\. Tdont know T complained. 

You said that he ought to have done it? 

L said it was his place if he wanted to see me. He was around hunt- 


Prie other oe pr. 


i] | ? i . | | sa? 99 — 7 % , 

a2 eat KNOW Voll KIeOW UT or cutpeotit 7 oVaotennt gIvVe any 

other reason ? l want to vive Veo Per cp pOortrereecy to eX pian that 
+ 

titlti, TE Vou 


(fol, VNeavens., When vou saw those 4 men vou were not neat enough 
np silisiniialien tied Uueia dainiie wiles thew: ellen tated Uae 
horses, and from that vou interred that was Bood Crampton and Sam 
\i Wwe i} riding We «of Nore ‘= | ~s. and vou knew Glass’ pony, nel 
vou Upposed it Was GCsins=~ on that ? 

y A. Yos. sir: IT just undertood to state that I taken it to be Charles 


(; lass and Downl Durr. rye! “sity \I | P, al cd tiv thes it | could nA 
sav jor certain whe it was, but 11 to be Jim Brown 
(). W hiv dict Voi =! if \\ i- 3, i} ii | ~ rPecd att) Morey it} , Died vou 


recognize them”? 

\. I recounized th 

(). You knew the horses 

A. I think | knew the horse- 

(). Whi «lid vou think. 

A. There was no other li 
du (). Looked like them 

A. No, sir. 
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Q. Why did yeu say it looked like Charley Glass? By his pony ? 
A. Yes, sir; by his pony. 
Col, CLAYTON, Charley isan Tndian ? 
\. Yes, sir. 
302 (2. Was it an DTndian you saw on it? 

\. PE guess it was; if it was Charley it was an Indian. 
You saw himeand you picked him out here. Was he an Indian”? 
Yes, sir, 
\ 


ry othes SPAS horse i) the bene except the Cote Morgan Wis 


Yes, sir; several, 
You were nen enough to see it Was 4 partie ular rsa hors 
Wile bea choueh to see il Wits Morvan’s hearse ~. OF COUTS®e, 
Q. Were vou close enough to recognize this man (the defendant) 
A. T couldn't “aye fol certain it was him, 
Q. But vou recognized him by his clothes and by his coat. He did not 
own the lors. Ilow did you know that was the man 

A. =H pposed i 

i). Wiinv did Vent SUL PDP Mose | a 
\. ly cereny boey ha with San ane them ir TT fowetiier, 


bia (>] OnE lis hhorse 


t 


; 


} Pond vou recounts 
A. Tis hors 

», Why not Sam on the Pah horse and Bood on the other hors 
A. The man had ona white hat. 

). How long had Sam owned the spotted hors 
A. IT dont know: only ashort time. 


{ 


door fVotl K1OW he only owned Pettey foo > wee ‘S. 


. ‘ 
\ No. sir | dlont know. 


(). If he had only owned lim tor three weeks. tt ts not true that this 
} . ; 
mano nnd he had been ridine them over there mueh * 


weSam riding the spotted horse was at Watson's 


A. Tha fiyst tree 


at i lanes 


) 
. 
iio A. After the fair—no—ves: the danee was atter the fan 
iy ‘the Both of October. The tirst time vou 


ee ee 
_ 

~ 

- 

j 
i 
— 
— 


A. Not the first tin | ver saw the horse, 
but the first time you ever saw Sam with the hors 
he first time [ever saw Sam riding the hors 
md that was atte the Poth dav of October, ana he was killed on 
th thairad i>] November. Th Votl say thes were riding every Sunday on 
these horses ? , 
A. Did | sav every Sunday 
Yes, sir You had only Seen Dim a week betore 
| rk \lr. Crimmpton itl thre cdsut ce. rhein 
and have saw linn a AVT) there 1 the bottom. 

The LC OURrT. Phe eourt will mot be lid se SS1on PO-DIOrrOW, as it I: i Na- 
tional Decoration day There will be ne inpropriety In gomng te the 
decoration services, unless the gentlemen object to it. 


Col. Cravens. We don’t object to it 


~—/- 


«- 


al ad 


--_ 


-_-=> 


BOOD CRUMPTON VS. THE UNITED STATES. 197 


805 SATURDAY A. M., Ma 
Mr. WoLrennercen. I desire to 
nesses in this Cust, 
The Courr. At this time of the trial i; 
tor witnesses : vou mav file it, though. 
tion be filed and overruled, 


Boop CRUMPTON,—Swo 


Mr. WoLFENBERGER. Where do von Ii 
A. When [ was at home | lived ithe © ty 
Of AMuseovee. 
(). Where were you on Novenber 2rd 
\. Yes, sir. 
Q). 1X89 
A. Yes, str. 
(). Where were vou 
\. I was at Mrs. Harris’ Sunday 
Who did vou leave there on Suods 


M lat, 1890—S. 5 o'clock. 


tile application for three wit- 


is too late to fil applications 


© the elerk.) Let the applica- 


(). » wit 

3 With \Ir. \I mercer, 

Q. Which Mr. Mors 

A. Sam \ory: 

(). Wohi Wis Wit! 

‘1. ts by ourselves 

(QQ. What time did vou leave 1 

\. We lett the brett \ L sup between 
ri | § oelock = ’ 

‘) bist | A Where 
yf Ih) Vor we oe ’ your 
vi wat rd te tel 

\ air rit 7 \ | I breakfast 
there, Sam saves t . |) 4 Vo rite see 
1! ris i said, ** A tin the lot 
i l [ sts wi scacte nt ti le rate and 
Wer thie fyotes dressed] Th buy road towards 
Mr. Hove's. we 1 Mir. H «© house the 
:, le { noabout TOO wards. . 7 \ my up tee the 
house, and ton tl | ~to Mrs. Vann’s: | 
We tor NOY I] vies i |i ijk ‘eit incl 
him went over to Mrs. \ t there 1 eral par- 
les —ii ' '* r Tey a POTTS 
uA ~ brael Levny up 
th) 1 det | i+) | TU | 
Was s bine L t ~ Tila 
ri | hy .% y [ reer hye] tw 
c*t) | W.als A ' | ~ rel re I 
om up thi ind we went ent oon é tts, and 
there the roads forked a VM iscoge vain road 
ured tha tt} tyr - the Mou- A wi, this 
road close to the ede : I ent out 
towards tl te to an Mus just at the edge of 
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the prairie, ater we turned the last forks ot the road, we met Mr. i Ves 
there and he cis hk d satin where he Wiis Croll : he std he Wiis riding around : 
he save. “* Flow would vou like to have something to drink?” And 
OG sitll “itl rs | wouldn't care, tO have scope tl hing If »drink. | it “Ves, 
" We I. let = vo ane Creed saotnne * Sam said “where will we roto vel it.” 


He saves “just come and go with me, Twill show vou where to get it.” 


L. root tip ly lire hin then, canned We rowte (onl, int before we wot to t has 


- 
/ 
f 


; . : ‘ 

tae one Coming Trom rusts VI ddatscaaty btites thi roca 

, : , . ; , 

We Wits Th, Crossitig that, plist before we rot te the cross roads, there Wilts i 
. } a I ] | ‘ . 

earriive come down the same round that tuet us rivht at t hae forks (?] thie 


road, and Wiis Standing there taikinege, ind when. this Carriaee drove up 


Sum <srid rene | thi ruiney it) bite. Ti LN | linn wil Wee tie’ Wilts crore, ane 
’ } } | . 

| (dot retnetniber wre the r he tol fbithh Where De Was colle or thot, sinc 

the talk commenced with him. and be tatroduced to me and Keves 


ils Laimedrum, amd then they stood there abd talked itthe while on one 
side ot thre Dues, nel Thi al i Vis \j <ettin (otdt eal) Lilie othe) ~fere* aot] 
our horses: we didn't get off of our horses at all, and they was talking 
there. | coulduet tin) lerstanad What thev woe Savin : sinc heard esiti cask 


w to drink, and he said: he 


eT Baas Mh t. | Ls 
bran 7 he Vootbieitl hice if) rhii ve “CorbpeToel 
al 7 ? | ‘ ’ a? ° | fon | + ; > | % a 
Wollith tC care To trove “Ope Thine (>) CIPLTitn GLtOOnY Lit Poriet, | Weothicth t grt 
, . : , : 
Tae lie LtiPteet te heves, cna “nd Wiilehli Wave W state rev vo to wet if, 
anil he BaaAYvs. “We Will ree col) THe Crest Kx cde) Vito ti}e Teo\y reds Vi iseowes and 
’ ; , ’ 
then Sinn saves “let one of the boves stay here, we will wo TL ret it: Wwe 
. . . . ? ; 8 e« 
clon’ \\ itil Tt rice qotll bidet sees a Teil Paha L Tae ix Chaoothiple : ssid} —iVves Tos rive 
9 o4 ;° a 
~ Tou. ans mere Prati OWE ret back, aie l Will stay af vew will 
avree biel Ta? iv (reotie r mer. rhc hicol ci} if ‘ “ath pit Vall reel Me ns 
ry’ ! . j } . . 
| lie - we: 8 ital the \\ ouledn a ine rere od fo stave ghd Sam vot on 
, * ° . ' 
fils horse, “nd lhoeves <tr (ot) rie ryan se | Wiis Dir ana 
Us Wel riotit -traielit oft] Tan\yy; rel air Hlarris’. na vent tps dove Hlar- 


. leat es gel .” 
"I> rome down to Pete Mael mee s, rrehit om thy ime ron thiat 


—., 
riilis thrsat Witer, cubis | fhev went out of ste lit nat Wa. and flint Wie thy inst 
[ seen of them until. TP reckon, about 2 hours, mavbetwo hours anda halk, 
when levies ev'sudene baek with t hye horses nel ic if tik whet ir rend ii}? to 
me, | saves. Where is Sam and the other tellow ?° and he said that Sam 
went on out west with this man to herd some ponies for him, and this man 
was talki a herds hor sone before he lett there, asked Sami if le would 


. , * , ’ | i a i 
ot? with Tue snd su teolel fyitny fhe faccdae tt tench ipo — tind Wiretiner Te 


would vo or not. Ele told me that Sam said to leave this <potted horse at 
Burris, and < || liu ir would puLN Ti ior felting li 1, thn take th ray 


horse to rack | Loy ts, id leave that ther andit he w isnt | Ik Lv thre 
first oft December foo THE threat horse over te lis bret Le barley, Hu ihe 
Ramsay s name of? the note he was standing good tor. It he wasn't 
back by Christmas that the spetted horse was to be turn’d over te his cousin, 
and he told meabout the cotton, He savs to pick out the cotton, and to 
priv IN it . irvis twenty dollars, and Cirider tive d AT , and Black Hlovet 
two dollars, and to pav hands for pieking it, ant pay mvself for the 
trouble, and if there was any money left to turn that over to Bob Mor- 


: 
’ 


- 
—_— 
— 

— 


} 7 ® ' | ' 4 ; 4 F ly ¢ | 
i { iit Wils siils Willi We Wilts = ttite biG’ it 
° } . ‘ . " . " 
went right back towards Joe Harris’, right ou straight that wav, and I 
. . . . ’ . } 
went on down the main publie road to Burris’ and lett) the spotted horse 


there, and rodeon up to Grider’s, Kit Harris’s place. Just betore T[ got 


—_— = 
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there IT overtaken Mrs. Harris and her daughter. Ed Williams’ wife, I 


passed them and went on to ¢ rick rs, and ST Copp ve f there. 


ou «2. What time did you get back in the evening with the horses ? 
\. | got back there betwe } | 4 weloek, T suppose. 


-_ . ° ° ' ’ 
\\ rif a ' ot] real t ‘ Carrick ’ ~ ' ‘ mi¢ 
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». Where did vou go trom tl 

\. We staid there and talked | | DBlaek 
Hovt riding down thet | 1 | lown 
tos hs with him, and I ton dt le own 
to Bill Burris’ and Ss hap | » fin 
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(). What did he say about it ? 

A. Hedidn’t Say much of anything about the letter: he said he reckoned 
Sam would be back ina few days, from the way he wrote. 

Q. Did Burt ever come to you any more in the field, and you see some- 
thin’ run in the bushes and you tell him to shoot it, there in the cotton 
pacth r 

A. No, sir; not that TP remember of, 

Q. When did you first see man Burt. 

A. About a week, [ reckon, after Sam/’s disappearance there ; they was 
picking Cotton thie re oan thy the ld, 

(2. You know when he eome there to that settlement, do vou ? 

A. No, si 

Q. When did vou first hear Sam Morgan was tissing’ 

A. J didn’t hear it until DT was arrested. 

() You l lit i tbe anything ab tit it until \ ml) Were arr sted 4 
>it 1. No Bil 
(), What time did vou leave to vo where Vou Wel 
Ss } went from there on Monday borne. 
(), Plow far from where Mrs. [Harris lived to where vou went to? 
A. 


l <Uppos it Was about 12 or 13 miles 


Z. Hiow did vou ro 

', rode as far as Braves Station with my halt brother : I staid there 
thy I) all thict | i\ until atte dark thaeat rieelit, canned then mv and another t |- 
low walked from there to where they had a party. 
(>). | believe vou say that Mer. 
the cotton crop 

A. Yes, sir. 

(). Why didn't you rather that crop. 

A. Well 
more to do with 
Who sued out the attachment: do vou know ? 


IKLeves tol Veo tlasut Voll were to vathe 


7 } ’ } } : 
<r, thev rubp an attachment on the Crop, bined | lin t nave any 


, 


) lth 
A. bah Morvan lisacl if athered, and eathered if Canreliie 
’ ather this Cotton | 
A. This man Burt was picking there a part of the time, and Colquitt, 
and there was several others that helped him, 
Q). Did this man Morgan come to you and ask you about) where his 
brother was before he sucd out this attachment 
1. Noosir: PT hadn't seen him. 


( 

A 

A. No, sit 
Votl Kno Wilrll tiene it Wiis Tn taken tha attachmeAt out. 


ye 
) 
wil : . . . rar : 
A. lt \\ cot] t | aL \1 | beschaiv, | believe : Press Vari h} 


Q). On Tuesday evening they levied an attachment on the horses * 


Ndnt sav anvthing to vou about it 
' « 


A. Yes. sir: thev run an attachment on the horses and crop 


d. Did he ever eome to see vou about where his brother was’ 
A. No, sir; [never seen him until the next Tuesday T went down to 
his howse. 


() 
‘ 
} 
pie 
() 


Boop 
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(). Blacked your boots? 

A. No. sir: | didn’t: we didn't black our boots. 

LP Washed your faces and el aned Your teeth tds ted ot] Viral 
horse was vou riding ? 

A. A orPaiy horse, 
(). Whose horse was that 
A. Sam Morgan's horse 
? \\ basa ited Wis Sai riding ? 
A. A spotter d horse, 
(), Whose horse was that? 
A. Sams horse, 
(), The two horses vou brought b ifter Sam was killed? 
\. Les, sir. 
(). Then vou started down that.) | and went on by Grider 
1-4 and by Mrs. Nicholson's, and went on down to TLovt's ? 
\. Yes, sir, 

Q). From Hovt’s there is a road leading right straight down to) the 
White Church, is n’tthere, ri 
met this THI, the buy reryy 

\. Yes. sir: it forks at the edge of th prairn 


Phen vou didn’t vo down that rond to vothere, but vou still went 


; 
ht straight to where vou were when vou 


on; went on passed Harnage’s, didn't you, and Colquit's ? 
; 
A. Yes, sir, 


Q. Then if vou had been going to Davis’ vou would have vone right on 


. 
up that Museo road, on up to the river, but vou turned off on this other 


road anil Corte: a hinost in cut} Opposite dir Pion boeu Ik Taal) lop cre back (oti this 
Brushy Mountain road ? 
*% No. sir: the roads forked thst Wily ; | inne eating : they wit angling. 
Q). (Witness is shown a map.) Why didn’t vou go on tram here to 
Davis’ instead of woing around this wav ? 
A. When we got here we turned right up this road hers 
(). What tor”? 
A. | dont know what we turned up there lor: Wwe Just rote tly) tpt 
road, 
Thi th Wil did Vol do You ebbnye down here 
Yes. 
Q. You “tail | here while t 
the Whiskes 
A. No, sir; they didn’t go that wav ; thev went this wav | inclicating 
on map |. 
(). ‘a the Dugers 
A. Yes, sir. 
(1). Where did you stay, 
A. stad rivht thie re all the tim : stad tl ere until about 2) minutes 
before this man WKeves came back, and he came right: out here [ inclicating | 
Q. Didn't vou go down this road [indicating on map] with Morgan 
that day 4 
A. No, sir: I didn’t. 


nin Vi uscoge: road to pret 


at 

Pa 
=< 
™ 


’ When these men went they went off in that bugyy * 
.. cone 

(). It is not true that vou and a man named Brown and Morgan and 
Cilass rode down that road towet hi ae there Is not a word of that true ” 
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A. Yes, sir; Sam rode right down there; me and Keve- I reekon was 
about 30 st }> oniue 

() You went on down there 

A. Yes, sir. 

() What did vou Yap Vel here to this tleld—how far is that field from 
Cty roud ? 

\. It is about ZOO vards 

(). You went over to this field and got in the corner of the ten 

\ | set right by a corner of the tence, 
(). What did vou set there tor 


.< 
2. I set tien for Wall feo) thea fin choodade Dak Witte tlie Whiskes they ’ 
“i thev was rome atte 
17 (). How many of them were th 


A Phere was three of them lett the 
() Phey hiad two horses and one Divs 
1. bes. si 
() flow many seats im that Piierry 
A. Ohi 
\ ? Whiv couldn't one of lb vet tb thi Poictir tt Moog van vet 10 thicat 


Dues 


() Wor Those “eG 
3 Cs i] 
(J It wouldiut have been too hard tor two horses tor vou to get mm? 
1. Pf reckon not | 
‘) You dont hike Whisk 
A Yes, sir: T like at - they tisisted) on me stavilig 
() Whiv cid they insist on vou staving 
\ ae sald tie lida tt watt us both to ride tis horses there a id brick 
‘) Phere Was cn eiipty seat it the Dues 3 
\. Yes, sit 
\) | hit is the last vou saw of thi Pier \ 
1. Bes, ai 
Q). When Bill WKeves came back with the horses, how long had vou been 
thier 
\ l reckon between two hours and two and a halt ote 
() Did Ball brine th print tf back with tii 
.. wo, on 
Q. Did vou have vou pistol 
1. No sirs | did not 
() Where was vou pistol 
\ At Black Llove 
‘ ’ Yo ertiabh of that 
. tea on 
() i i llovt's t thiat tim 
L. Yeas 
—_— 
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{). Have you brought Black Hoy 


pistol was at Black Hovt's at that t 


\ No. ji] 


‘J | ry ci) 1 dy 

\ . 

Q. Her ir statem By ¢ \ L Har Dykes 
i} i | ii j | j | pre | " . 7 P Sut 
Vil | pope | t tlie poest it 
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m iin \\ | ! \\ t post i _ nw 

.. aa Van ere 

iJ wr ti . | | }) t Pies? P ' i 

\ Ltie 4 I im | rede 

‘) I~ t] 

\ tf if | I i F i 

‘) Wohieat j ’ | 

\ Lothar | cred fixed [ 

| ! hi | THOT 

() a | [3] i] i 

1. | let | 

() \ i | l} \ i] 

\ if ! i i 
Q. | the p tM 
— 
‘) \ ‘ \ 
pi.’ 
os | 
( i | eter 


| at as Tey prove threat thine. thet Vel 


\? Hovts’? 


206 BOOD CRUMPTON VS. THE UNITED STATES. 


A. To kill the hog. 

(). W here Wiis vour Owl pistol tf 
A. Sam Morgan had it down here to the tan 

’ Rt. Smith fa’? 

A Yes, “Ir? i! Wasnt mine cut thisat time : | didn't owl any “Al that 
time, 

(2. When diel vou vet the pistol 4 

A. [ got the pistol after Sam came back trom the fatr. 

(). Plow long betore he was killed did vou get it? 

A. I vot it the tirst of the week betore he went off. Between the time 
he come from the tair and the time he was missing I bought the pistol 
frome fim. 

(), You got it the week before he went otf? 

\. I don’t know, it was just a week before, but it was— 

Q), De Vor not know he bad his pistol pawned at that time? 

A. Yes, sir; he had the pistol pawned when he was at the Ft. Smith 


Q. When did he bring it back atter it was pawned ? 
2) A. [le brought the pistol back Saturday week before he Wis 
missing - | think that 1s the day he went after it, 
Q). When did vou buy it? 
/, | bought it the next Monday or Tuesday, as well iis | remember : 
I know he tried to trade it to Kit Harris on Sunday betore I bought it. 
(). It was the next Monday vou bought it, was it? 
A. Monday or Tuesday, along there somewhere; I don't remembe 
what ian it was | bennett it. 
(). It was Vann’s pistol vou took with vou that morning ? 
1. Yes, sir. 
2. What did vou take it with you for? 
¥ took it home, 
). Why didn’t vou take it home sometime betore that 
\. | hadn't been passed there betore that: that was the first time T had 
been up th re, 
(2. How tar did von live trom Black Hovt’s’ 
\. | was star ine there at the time, 


( 


( 


d. Hlow tar did vou live trom Vann’'s? 
A. About 500 vards, T reekon., 
Phat was the first opportunity vo to him, although 


’ 7 ’ . s . . 
vou basal tha piste Phe Taoe Morgan came down here to It Smith to the 


—" 
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\. Neo, sir: not before the fair. 
(Q). When did you get the pistol trom Vann 
A. Atter Sam went to the Fort Smith fair. 
Q. You had a pistol of vour own the Monday or Tuesday before the 
Sunday he went off: so you must have had Vann's pistol betore that * 
A. es, oir. 
(). And vou lived 3500 vards of him, but didn’t take it home 
32) to him until that morning” 
A. | lisa the pistol betore that: Charley's pistol before that. 
Q. You went to Mrs. Harris’ to stay all night; what did vou take the 
pistol there with vou tor; what was it doing there’ 
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(). W hen Wils it Vou pawned ths pistol ? 
-. | don’t know ‘ yet] * 1 Wits tTWe or thre 
Q). Two or three weeks afterwards ? 


\. Yes, sir. 


(). Grider told the truth about that. that 
a» 


Whiskey 


a Led ‘) yi } t) } =; ; } ~ 
. V ; , i j bist 
‘ t 
are Carnie) |) , I 
pistol, cane you dleny it 
., 20, 90 l cliddn’t 
f P Yi 1 tts ij ' j j (| t 
¥% No. | 
FP You p VI 1 th jist (; bial 
es £ 1 


a fi ' , 
Wilts Lire re PEON ETRE else at owned! vou «cnpdnt re? 


*] 7 
(), Phen Vorb wot ain tive property it hud: ‘? 


Wils vwokhv to do: didn’t fe] 

\ | don't remem bet coi lim SAVE LY Thaaliiit 
if toe cladk TP clon’ remember it. | 

{), \\ aut Wills the first \\ re thicat Wits sili 
man When they come towether ? 

\. “Crood morning.” 


(). Cro on and tell all that was said: a 


; litt viva (> 9D) =H] 
sin isk (| I Big: \ dnt ‘ tor Pray TREE 
Tike? ved. unl iv - f aT ‘ r 6 ware 
=site ‘\V \\ || i) brie f wap) 1] \ 


C2. You vot the two horses, you vot the CPO, 
2. | clout KK TOW thacat aL owned uvihing else, 


pray rey throuceh ill eves and chdn't eve Lie ie 


i vou he was going off 


ik UNITED STATES. 


ie. 1) Norean ’ 
erty on ith, that he own i tiiat Lidt) ret Possess lon 
vent off rr ai varats =ti f nm op = , { Did | 
that vou clidnet 44 Ge Ui hon aot 2 \ FOL Pissessiol ; 3 
lis scecdcll Tee band di Chiat WV mn these horse 

\. One of the saddles belonged to Black H = brother 
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, } y ’ ! eS , 
I: rom the time y ann s vou must have ridden about ti, Vou 
and thre “qhuarter- four miles to wo to Burris t} 


i)é ‘ iy Vall Wel ij-- 
Yes, sir: PT reekon mid be about 4 miles, 
Pig yf ’ ’ ' 


tain rose 


1. Aber 
(). ¢ 


didn't 


j i>? thre 
fenee. “anne | ~til Ly this 


Q. Why did you not 


It is about th . 
Ie lit —fiiare Lith renee, think. from thi forks rf that road 
| ried the chureh. 


7) . . . 
Pretty hot weather in November in vour countrs 


a © 
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. That was a warm day and you were hunting the shade ? 
. IT wasn’t hunting a shade in particular; I didn’t stay in the shade 
re all the time. 
q). W hat did you Sti there for 
A. | toid you whi, for these praantye - to come back, 
Q. Why 25) yards from the road at that particular plac 
A. I knew it would be as wood a place as T eould stay. 
Q. What kind of a fence around that field? 
A. Wire ip ti the corner and then rail: that end of thie string next to 
Jor 's hous Wiis partly ria’ anil pear \ wire, 
@. You sat down behind a post and wait hat unknown man to 
take Sam Morgan off and kill | 
A. I didn’t know thev w in Kid - por I didn’t have any 
iden: if | had | wouldnt 
Q. You didn’t know thes 
thing to vou”? 
¥ No, sir, 
Q). Did vou know the mat 
N ; <1) : hie Wits a stranve! 
Have vou ever seen hin 
Not that T know of. 
~ \\ il] Burt this sires 


don't SUPP} os i Is, 


You heard ch Dba) S Wel 
y 


» BEE e 
rdlo vou sw 
; le ist) t 
the color of his hair 
I met had a lone ly 


(), Ln other ctit} 


aill- 
drum, if vou 
A. Of eourse lf eouldn't swe the Pheer’ Pheetvened else could that 
Hever see the man betore 
caw him before. (No answe | 
A, The nent Wee 
the cot’on patel pple i 
A Lic Vootl Pewerrbize | 
No, sir. 


ar W Was the vy 


} 
a si Tile 
=. ‘ 
mam TTC «€% 


It Wilts dark as Wi 
I~ that the best deseript 
Yes, sir; T didn't pay 
White hat” 
A. Yes, sir: as well: 
white hat. but TP believe 
Q). (Producing a hat. 
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I couldn't swear that. 
like it? 


fot it Trom My. Crric 


vou think that went in 


vou think of it? 
it tery henact, 


v " . . ? 
(stl chor T think 


do it. 
did Sam have 


A. 

Q. (Producing : 

A. I{i- mrustiehy t that beer, | believe 
that lone. 

(). Is that th 


\ His musta 
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fF reckon that 1s not his. then. 
couldn't swear It was. 
Pie thtele seed te Bens op 
Ou THINK That Is longer, a 
at “(tile a) Sam ure rye ‘pth if 
it niilit ly 
it Tt elit | 
( 


) at] 
: 
\. It mav by hits: | COU 


So you think 


Q. Do you know where th 
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* i ye*\\ where thes “2 
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ralrink aor ae Ie 
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hie bysvel trake t) 
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Q. You were waiting for 2 and 4 hours and didn’t get a dri 
whiskey ? “r you 

A. No,sir; I didn’t. Mus- 

Q. When you got to Burris’ with those horses you were entirely so! 

A. Yes, si ) 

Q. Was there any whiskey down at Girider’s that day ? rd 

A. Not that I know of. 


). Lic you got any WhISkKES that day? . 
ed A. | ron “OIG that eve bine over at Black Hoyt’s; when Hovt 


1% 


came there he had a little bottle fill’) and I went there and staid all 
night there. 
Q. When you got back you left ouc horse with your step-daddy ? 
A. Yes, sir. | 
Q. Whi did vou leave it there: 
A. For him to keep until Sam came back, 
(J. Sam told Keves to have vou leave that with your step-daddy ? 
A. Yes, sir. 
Q. Why did he not have it lett with somebody else 
A. I don’t know. 
How old is vour step-daddy ? 
! reckon he is about 60 vears old, 
ls your mother living 
No, sir. 
How old was Sam ? 
I don't know: | would wuess him to ne somewhere tn 30, 54, or 35. 


( What conversation did vou have with Joe Harris when you met 


) 


him while you were waiting for this whiskey 
A. Tle just asked me what T was doing there, and i told him T was 
waiting for Sam and Keys to come back, they had gone after whiskey. 
lle “Vs, er Well, when they come come down to the house ana | will take 
adrink with you,” and he rode right off. 
{ Did vou a rank Lawl -- | ‘if day 


No, sir. 


) » 
<- 


; 


2. Did vou mot see him at all: 
\. Not that ] know of. 
Well. Vou m rele an athidavit here in Whieh Vou s<tat that. by Law- 


-_ 


( 


— 


less, that on the afternoon of the dav that deceased was HISSIng, that he 
SAW Vell al ye and atts rwards “aW Morgan, tha deceased, and cull unknown 
man and two women riding in-a bugev together. Your name is Bood 


Crumpton 14 


a 


é | 
A. \ 1] row about it Wiis trom letters Col. Cravens rapt iy} 
there and told me about this. 
Q. If that was vou “alone” then vou saw him + 
A. [don't know whether he seen me or not, but I didn’t see him. 
Q. And vet vou are willing to swear he saw vou alone. How do vou 


; 


explain toet” 


oe 
[ 
| 
A. Yes, sir. 
Q. Weill, it is swornto by vou? 
A. LT didn’t know | could prove that, 
358 Q), What did vou swear to it tor”? 


4 
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A. Col. Cravens got letters fron, the people up there. I didn’t know 
what he could prove. 

Q. Where is the letter vou got from Morgan after he was dead ? 

d They lost it the night I was arrested, 

Q. Who lost it? | 

A. It was lost by a fellow that was riding behind m 

(). How did he Happen to bave tt 

A. He had mv Vest, 

Q@. Who is he? 

A. Hisname was Robinson. The last I saw of him he was at the jail ; 
he claimed to be a United States detective. IT made known about rhe let- 
ter next morning after [ was arrested, and they said they would put out 
notice tor it, and tial it if they eould., 

(). At any rate vou are thy prycanay Clacat hac it last. Now, why i“ did you 
vet that letter? 

A. Out ot the post office at Muscogee. 

(). W hat dil vou show tte Harris It ‘Dison for. 

A. I did not show it to Harris that I remember ot 

(). Not Harris, but to Burt? 

A. Well, | hisecd the letter In m ph ket. and was eveat ate tba cotton pateh 
where he was, and | “sind [ rot i f tter from Sam 

i. What did vou want toshow it to Burt for 

A. He claimed to be his cousin, and asked me for the lett 

iZ. Hlow did he know you lesucd z 

A. | told him: he Was asking ~corppetipin stoeotlh Sati. & i | tole him | 

root il letter trom him, 


‘>> : 
dort (). | - thi re’ cutis orien’ obi . rte} reotyy “™hare ONO prt Voul iti 


. 


that country ” 


¥% L don't know whether 1 
(). Il wonder whv he wrote te 1 | prcobveedyr 
A. I don't know that eith 

there ” 


¢ 

\ Hle elau df < iw ah i~ 
Q. And Som was dead, and his ghost writing 

\ | i nt he Ppa | rly =? ¢ ’ 7 _— | " i Viis 


d. You know it now 
\ | dont know It now, | ean't Phas | wee him 
: At that time where we 

A. At soy ack He 
d. Ho did vou remain at H 
\ proc prt ofand on all the time up till ¢ 
). Until the verv dav the bed vas { 

A. Until the dav thew said 1 
Phen vou left 

| went off next mornin 

What did vou 


tobe | heard if Wiis | 
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Q. The whole country heard it but you? 
A. I don’t know who heard it: I didn’t 
Q. What were you doing on the Sunday the body was found when the 

people wer talking Liye tit it in OUP pre-ence 
A. TI | 


— 
hy ' ‘ " - *¢ : ; 7) ; .* : " 
| i ? if) ’ ju ' Lele i] ) ‘ Pitts 


A. | 
(). Lind You vot tp) mn the morning and lett without rey iktast 
Se ot, 

Q. What did you do that for? 

., Well, L tell mv half-brother vould vo our thes in the 3 lorning 
and [ wanted [> see him foo set me aeross the river. 
) You did not have to vo that earls Top cree se veross the river 
A. [le tcl it lisacl fo wo to Miiscomwes thicit day ance rorime to come early 
He didn’t eross th river to iy To \l 2COY ec 
No, sir, 
Who is 1 our half-brother? 
Jim Burris, 
Where does he live ? 
A. His fa her is my stepfather, 


). 

\. Yes, sir. 
). Tlow tar does he live.trom the rive 

\. About a mule. : 

(). Well, he does not ran th ferry, does he? 

1. Nox sir. 

(). What did Vou were ham TO set Vou repross fo 

\. We were aimine to ford the river. 

) Well. borrt ty clicln't cre) threat wav to vo to VM usecomve: 

¥ No: but he toldd me to eome « uly. 

It hy (oes 2CTOss the rive r it ros thy Opposite direetion from NI u<- 


A. Yes, sir. 
Q. Why could vou not eross the river vourself? 
\. He said he would set me across the river if L eome down early. and 
| went anal he “ef me over, | 
( ?. Is that the only reason tol rome before break fast ? Wher 
tl did wou vet breakfast ? 
\. Atold man Burris’, 


Q. Why did vou not stay all night at old man Burris’, 


‘ 
! 
i 
' 


4s 
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A. We didn’t leave Black Hoyt’s until after dark. 
Q. know, but vou came to Mre. Harris’ after the others had vrone TO 
to bed. W lin did vou not vo to Burris’ and stav all night 1! 
A. | didn’t like to walk down there so lat 
(). Better do that than get up before breaktast 
A. | would have davlight to walk | 
? Your half brother was living dow: t Borris 
A. Yes, sir, 
». How old was he ” 
A. 15 or 16. 
Q. There was vour stepdaddy’s, and vou didn’t stay all night ther 


but went to the other place and got up betore daylight 
A. No, sir: it was after davlight when I waked up. 
; , : + : , 
; (). And lett by Peon the ot ty r }) }) uy »! rh. fhtped teeter vi TT MW) ir tne 


; 
| A. They always had a late break ta 
(). And vou left the eountryv, and that was pron tlhe MmOrniny 
body was found on the day |» fore’ 
* Yes, sir: that is what thes 
(). That is singular. 
A. I didn't kn mw thes hart fourm the walV On vthing Dot 
Whose place did you g 
A. I went to Brage Station una ti to Smith's: Isaac Smith - 
() I he a white man or an Ih 
4i Ae An Indian. 
r . @. A tull blood? 
A. I don’t know : he lives rig : ve ot the prairte, right on 
Cribs: ti and l'alls road. 
() When were vou arrest 
\. The day after Christmas : 1 | 


(). You have heard all “Pp 1 on | . 
tity < to wh vi | : “tha 
y. nothing about meeting Wh ' soa. NN 
Whv is if vou ldn f “ ly a 7) 
\. Well, IT did tell th 
(). You swear now \ hie 
\ [ \ iin t swe | it 
\). Did vou hear a sing ness srnd wab ly ‘ 
ith! Bu meon it stnne ’ . 
~—e ested vou t Kev : © | 
\. I think ther i- 
Q). Na him Wa Mirs. Hi iN i] s. Grridet \\ 
Hovt or ¢ putt < 
\. I don’t know I could nam : re FH 
Grider said so, 
() Dic vou hear them sav so on the stand 
A. I aint positive. 
(). As a matter of fact no witness testified to it but Hurst, and he savs 
vou didu’t mention it until after vou were arrested. 


A. I told it before I was arrested—l] pow | did, 
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Q. You staid all aight with Sam, did vou not, the night betore he was 
killed ? 
A. Yes, sir. 
(). Did you see him take out his m mev in the pres e ot Mrs. Harris 
and Count it that morning ? 
$10 bills and a handful of sibs 
No, sir. 
Q. You play card. 
A. & Lites | da 
(). [Dy vou remember ly iVihv a Y¢v 
won 82.00 trom vou atter Sam Mor 
A. Yes, sir. 
QJ. Do you remember paying him 
A No,  - | dont remembet 
() Where did vou get that mones 
A. I got it from Bob Morgan in the presence of Will Bu 
( You yvourself crit it trom Bob Morgen ey 


\. Yes, sir. 


(ptiie 


} 
{. 


te a7. The witness testified bye lise loaned Sam ir coun S200). thre 
one-half dollars and the other } dolla’ in small money, and he tes- 


- 4: — ee ; mt -_ 
tified that after Sam’s ceath he plaved aA onime of eare yith Vou; 


from you. and vou paid him 2 1 dollars and a ! dollar tn small mone 
' 


* of three ! dol ils trom Bob Morgan 


) 
< 
A. IT got it from Bob Tuesday week after that, T believ: 
(). After what’ 
A. Atter me and Sam went off tliat morning, (on) Lin = iV alter ihe hac 
the ittach ine Ht rah on the hors =, as We I] iis re'tile LE r 

() Kit [larris saves that When vou f ft that morning tiiit Vou were rh 
Ine thi spotted horse und Sam Morvan the orav: is that righ 
A. No, sir. 
?. What time was it vou got to Grider’s” 
A. Between 3 and 4 o'clock. 
,. Was Grider there ? 
\. Lido 
d. Did you see him while vou were ther 
A. Yes, sif. 
». Tlow long did vou stay there 
A. I reckon ! hour. 
Who else did you see ? 


lon't know ~The, hy Wasnt th re. 


about 4 o'clock « [ don’t know exactly. 


A). Was there anvbody with vou when vou got that 


letter from. the 


post othee ” 


A. T don't know whether anyone went with me to Muscogee that day 


or not, 
(). What did vou go to Muscogee that dav tor” 


A. I don't know what I did go after: I told you what IT went after 


that day, for some candy for a party. 


A. Wit tfarris and Kd Willams and John Wyatt and Black Hoyt. 
Black Hlovt came there late: he eame in about J hour atter I got there; 


tk 
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AA Q. Where was that party given, | 


A, | don't know the | ly 
Was if Wn December 
| by li Ve if Wis | 


showed it to Burt, 
(). Phen, if it was alon out 
showed this letter to these parties 
s Yes, “Ir: I ain't wositive, tl 


» 
a Put vou she 


} 
wel if to them 1 
about a month atter Sam dis Lpp 
2. 


\. 


dlon't ihe tile \¢ i? " ' af 


CMVeiop) 
1. Why. | 
= ; 
" } } i’ + 1 i; " " 
| rel | 
ry). nad | 7 ‘jj i 
(>). Then Ed 
1. Yes, sir. 
(). He would know wh 
J.) ey ‘ \o , \ ‘ ' 
| Lip pose he would if h 
(). \ril tiisit Tie ¢ 
A. Yes. sit 
QQ. [ft | vas destroved t tal 
* don't kn aS! 
(), The uF nt] in vou si 
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r when? 


»\? 
ot the nth. 
> 2 4 
i brsitt\ 
’ 
’ \ 1] wh 14 ’ Bob 
- rel ti mNT OVE i | 
" 
I s » Bol 
. 


’ 
l'} y ha ~| ae 1! Wiis 
i 
} 
i. 
\ i | 
\\ Sie lils lili- 
\\ 7 if } yf iv 
: : 
\\ ~ ' av reorTrTer 
‘4 i ' ’ roan 
; 
; 
1’ ~ ct le th 
; is 
4 
| = | (eye 
l. ’ 4% ? 
i fii - >" . eryve 
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Q. If vou had had that letter in the envelope it would have shown “ 
where it Wiis selit trom ? 

\. It did slow where it was from 

(>). Bat when vou showed it to these gentlemen here vou did not have 
the envelope then, and it was only next day atter vou got it? 

% Yes 1} 

‘) i{ (| Perot man etters 

mae Ll «liddn’t | ) 

‘) I] had u votten letters 

. We O row : 

. 1 boii : to - }) nd Cole 
ty! tT 

\ \i 

Q). You heard them testify they did 

1. Yes, sit 

(2. Lou could not prod 

\. To wasn't asked fi 

(). How cid’ they learn thy ld destroved that « lope if you did 
tei: Them 

‘ I «l nt know h Tries ‘i f [ 

{) It looks dike thev did isk for it \\ Hien Vouk saw thie ehild teal 
up; thes did tear itp, 

\. Telidn't = t cn re after that 

\/. Mh Vv Went of thy stand nal - iY t t reas 1 ther : 

looks Ike th Were 0 ly ne nit if 
416 \. They did not ask me for the envelop i 
(). but vou told them it was destroved without their asking \ y 

[ if 

. ee Ont 

(). Elow cid t 

‘ 1. IT don't | 


t that I know of. ] Wy , lid] 
if Nit » Pi ; \ ‘ - | i ‘ eteee i=, [ll ii 
a 
( Dut Voll sWeidl th) \ lle] Dot ask \ ron that dav a a as 


’ | 
be | know they didn't ask me that day, 
(J, What were you doing rol | 
had destroved that envelope? 
A. | wasn't going around telling that. 
(). Thev learned it somehow or other, and they sav vou told them. 
They said vou made the same claim you make now ? 
A. IT didn’t claim | told them that day. 
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vou Ninhe 

1. No. sit 

(). Dick it , 
lin to <wen 
for it? Whieh pa 

A. T suppose i : : : that 

(). So Vou Wer ry o 

A. I had the 

(). That } — - 
written ” 

\. Laelidnt kt ra6 

(>. That letter ve , oh 7 


disappeared ine Ve 


A. did ‘werent nt te 


t > ‘ 
tii oth rhorse ove - lk ~ 
, 
(). That ts in \ , 
4 
| ~~ >= 

sso thie ettel bat « 

‘ , 
ant iv [| th te 


have that horse. 
(). W hat idl it SAV ibe 
" . sent | " ' : 2% : . 1] = Mm’7t) OH srl Ca} dey > , iW) 
A. For me to gather it and pay IN , ) 3 : 
and Hovt 2 dollars, and to pay In- ds for picking 


— 2 mvself, and if an I tt ter let 1} urs 
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(). W hat clic the letter —/i\ aT if tive er I) 
A. Thi letter said: | reckon Vou vot it mot watherer, Hh told 
to sav how mueh it Pitie’, 
A. Yeu, sir: t t it <a 
- a ; aa 
). Efe ’ \ . 
to send vou that ) 
\. | wrote tot ¥ \ ~ \] 
Wh 


40 \ could rf swernur tf Fi hp r tet 
‘2 = ‘*¢ rt vord-s 1] ti} | Lprel el 0 sia 
\ - i ‘ — tin Vil | ~pe| t j 
(). \ ol Wi ' ; = rider hy t ‘ ry! . ! oul hel <feerelay ” 
Whe = r: | con - did 
| I} t [ lial I Sy pi = é | \ tit mit 1p- | -¢@- >. 
’ 
Spel fil 


es ' | 
\ th Fave learned how to spel tc since. f i= 1)-1-s-t-o-l-¢ here 


; : 
\. It-e-d-e-a-m-e-d, is the wav [ spell it. 

ri ‘ »* : | i . — ° . ° *? 
When Mr. Ix ves brought those horses to vou nere were vou . 
-s i | ! ‘ } . . o ‘ ' 

Right there in about 100) vards at the corner ot Joe Harris’ field, 


‘ 


). Wh it became of him? 
\. He went reht baek towards Joe Harris’. 
(). \\ beat road clic it c’codhae dow! when he brow hit thi horses back 4 
A. When seer Thine te i n lee 1 if ill. “online Tron towards 
Harris, Joe Harrix’, the same direction they went off, bhevy went off on 
the road that went right straight off towards that road 
i). What horse was he riding r 
A. The gray horse. 
). 


Q). When he turned them over to vou. vou got on which horse? 


~‘e 
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\. The grav horse and led the ot! 
nel took them ip) to Burris’ ” 
Cs, Ir. 


A 
\ 
You crnine back in) an Op pos tf 
\ 


2. When Voll ctitite bevtiie 


yep Top veer se adiftlerent rosie irl itl 


1. Yes, sir. 

\\ ith the declaration my Voll 
December”? 

* ae didn't direct me exactiv t 
take it to Black Hovt’s and there let 
Ive turned oVveTr——— 

() You are changing it a little. 
\. I was to take eare of it, of 

Q 
# Upon the same dav. 
‘ What time of day 


J. You were riding it all the atte 
. <a and on preant of the tim: 

round, 

Q. When the horses wasn’t hitehs 

vas taken from vou z 


\ No. <1] : the day aifel thisat. 


i, Do vou know what he wanted 


i aor him Te) ao } ana trike tk 
Dil vou tell Barris 

Ves 

Where - Burris 

[ey re. 


| 
tn le ld Burris te tool hi 
Y 
Had Sam lived with Burris 


: WI WV ¢ did he bhevt ose rel both 
\. Ldon't know. 

». Which one of the horses did 
\. The Oray, 

). Where were vou on the Sune 
\. | wasat Black Hovt’s. I re 
Lic vou ride along that road 


\. No, sir; [don't think ! 


yok to Mrs. Harris’ and baek. 
(). Dic vou see anvthing 
day Morgan disappe: ared 
\. No. sir: I didn't. 
Q. Did you see anything of a mai 


16317/—1> 


d. | 
\. He never lived there: he was t 


THE 


When did you take it to Blatk H 


) 
4 
3 \ bout sundown, or i little Tweetas 


\ Poss ~~. mp ern}? re'iy 
iv until December, the 
In nos Oss Css 
iz 
1} 
dy thie ~tanding and 
riciing it the next 
xf 
'} ve one of the 
[ | it bys) kk 
2 My 
; rity? | 
a He rs 
| j | VT 
' : ? = 
~ mv before that ° 
|: | might have walked 
("| ey Crlass on that dav. 
named Brown”? 


el 


es, sir; and Sam would pay him 


UNITED 


mi trom what you went 


+ t; 


ri? m™i i 
i 


STATES. 


the dead man’s 


direct t 


‘ 
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ott? 


horse “" Voll canie 


; 


> Keer the! 


n from the one 


nh until 


-<tting 


dav if 


> 
horses at Bin 


(ot) the 
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No, sir; [ seen Brown a week before that, though. 

Did vou see anything of this man John Plurst on that dary ” 

No, <i! - not that I know of. 

Nor Lawless ? 

No, sir. 

You know Hurst, dont vou 

A. Yes, sir. 

(). On the 3rd-of November you did not see him ? 

A. No, sit. , 

QQ. You didn’t pass by Watson's place, vou and three other men, riding 


" im +. —m * 
OO he Oh 


{ 


On me 


| 
i- 


(on horseback 

A. No, sir. 

Q. Riding over towards Davis’? 

| 3 | wasn t in) the crowd, 

i. Llow far I~ it trom Wolt’s tor thre hole wre re this body Wiis taken 
from ? 

A. | reckon two mail >. Inaybe a little further. 

(). Hlow far is it trom that hele to the ford, 

A. | reckon if is il mile and il half. 

(). Llow do vou cre*t into that tiield 4 

A. You have fo Cross the creek, anda Upon the second bench it Is about 
150 yards from the corner of Watson’s field; at a little house the roads 
fork : there one woes to Museogee and one down the field: one goes into 
his field, 

(). Is there any way to get on to the sand bar near where Morgan was 
killed” : 

A. No, s1r : het without volng down below, down near the mouth to] 
the creek. 

Q. You could then get on the sand bar without'a horse, could you ? 

A. Yes, sir. 3 

QQ. Ifa horse did some dropping on the day this man was killed, 
$92 they would have to get on it that way ; that is the only way they 
could have votten on? 

A. They could have got on the bank of the river from Davis’ and go 
down that way ; the cattle and horses always go that way. 

(). Is it sand bar along there from Davis’ up? 

A. No, Ir. 

(). Then you would strike deep Witter . 

\. Not the time of low water they wouldn't? 

(2. Then you could have gotten down there by going back by Davis’ * 

\. And gothrough the lane right by the house: I don’t know whethe: 
they could ro iif thiat thine or hot, 
(QQ. Plow far is Davis’ from the place where the hole is” 
\. About three miles. 
). Hlow many girls are there down at Davis’ ? 
\ ‘Three. 
(). Did vou see them that day ? 
\ No, sir. 


} 


. 


2. Why did you not go down and see them ? 
A. Well, we met up with these parties, and they went after whiskey. 
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(). Whiv did vou hot vo down the eve ning after that > FOU dressed your- 
selves to go and see these girls: why did vou not go and see them”? 

A. I told you why. | : 

{). Bocatse they were led off after som thing better ” 

A. | didn’ yet cn thing. 

(). You started to see thee girls and didn't see them, and thes started to 
vet the’ whiskev, and vou didn’t get the whiskes 

A. No, sir. | 

(). ut vou did rel thi property of the man that was Killed 

A. They claim he was killed: [T don’t know. 

«2. The thin vou didnt wo to cet, Vou wort, and that vou went to ret 


-- ~ 


vou did bot vet, You creo his horses and took them back home. I there 

any tin living that Vol haveever seen or heard of that saw this 

obo ded ian ie ves with these two horses that le was lending upthere to vou 7? 
% No, sir: | never made cu Preegerir’y cul pevtat it ut all. 

(). No living man ever saw Keves in pOssess On of these two horses, 


that vou ever heard of ” 

A. No, sir 

(2. Have vou ever seen or heard of a man who seen or met these people 
inthe buggy as they were all riding together after the whiskey, except 
this man Hurst who put vou in the crowd? 

A. No, sir. 

Q. Where they were gone 24 hours trom you. You nevrr learned of 
anvbody that saw them, and vou never saw anybody but your cousin and 
Joe Harris. When Keves came there and turned over to vou those horses, 
vou were about 100 vards from the field: were you in the road? 

A. No, sir. . 

). Could vou see over the knool vou were standing col in thie prairie 54 

A. | could see 15 or ZO miles in ditlerent directions, southwest of 
that [I eould., 

Q). How far could you see in the direction in which these men left you 
to pet the whiskey ” 

A. Leould see about 200 or 300 vards, to the top of the hill towards 
Joe Harris’ house. 

i. If vou had rrone on tery) of that hill how tar eo ld Vou <@ 


\. If thev kept in the same direct they went I couldn't see over a 
quarter of a mile. 
Q. Did you go on top of that h vhen vou got restless and tired of 


wi ting . 
A. No, sif. 
(). Why? 
A. I didn’t think it was a’y use to go up there 
(2. You had dressed to go and si some mies ris, and you lav In the 
orner of the fence for 2) hours waiting for whiskey ; you thought more of 


the whisky than vou did of the girls, and vou tho vrlit enough about them 
to go to see them 3 or 4 miles Why did vou not go to the top of 
yeord the hill and look tor the men and see if they were coming, then you 
could have told how far this man was coming along the prairie 
with the horses” 
A. If I went up I couldn't see them. 
(). W hat did you go to the top of the knoll tor ? 
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A. I started home; I got restless staying there, and about give them 
out, and started towards home. 

Q. Yet vou wouldn’t go on topoft the hill and look and see ifthey were 
coming 4 


A. No. | (j in t do that. 
(). How far was the fill from vou 7 


(). Where did von start ? 

A. Towards home, of course ; I was aiming to go home. 

(). You had started to go home on toot without going to the top of the 
hill to see if the parties were coming. You f x pected them to come ” 


\ 
\ 
Then you thought von would get a ride home if they come ? 
Yes, sir. 

You started home without even going to the top of the hill, Zoo 
ras away, where Vou might have had a VIE 7 a ; mile iuwav TO see if 


they were coming. How tar could you see in that direction from the top 


Wits Thal Kk med] irom thie ehure I 4 Had vou vot to the roud r 


DS Elio foraus that road trom the Brosh \] mntain rev ; 


(1). Then that tield must be 500 yards from the road ” 
() \\ hyral direeti mb from wher Votl Were standing Wiis thasat hall Vou 


Seed \ It Was east: it run east md west the re. the hill did. 
(). Tlow tar was that trom any woodland ? 

\. There was wood all around Joe Harris’, the closest would have been 
about 400) vars 

(). Hlow taris the chureh trom the Brush Mountain road ? 

\. One place it ain't over LOO vards, and another | we about 2d0 oF 
SOO viarcd- 

() When vou w ein that prairi \\ “iting torthese men to eome back, 
had vou any fear or anv apprehensions that anything was wrong ? 

\. No, sir; only [just supposed they got th whiskey and got drunk, 
and maybe had gone somewhere else, 
Y. When they left did vou have any fears or apprehensions ? 
A. No, sir. 
? You didnot think there was LEN danve of the’r being arrested cut 
that tire 
1. NO, sir. 
». You didn't care whether vou were seen or not? 
\. Noosir: [ didn’t eare who seen me. 
». You were not hiding * 
1. No, sir. 

(). You were not secreting vourself when vou were sitting in the corner 
of the fence”? ) : 


; 
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A. No, sit 

(). You would have spoken to anybody that passed by vou that vou 
knew ? 

A. I would. 

Q. If anybody liad travelled along the road ve uld not have tried 
to kee ‘yp out of thy wis of them 

A. No. s 
() You did not trv to avotd ben 
A. No, sir. 


; 


(). Can vou tell why vou were not - 
A. Itveu had heen out on the prairie and anvbody eame along, of course 
vou miielit not bave seen the ? 
ov (). It | head Lee nm there tor ce Hours, UF ft is a Vert pti! ii pol cnet 
of that kind [T would have seen them 
A. | seen Joe Harris close enough to speak to him. 
Q). Joe is a relative. Anvh Ise? 


A. West of there I seen several riding alone the roads 
() \\ | »>Were thes 


a PEED SPRINT TED pb rconat th) . hit abet \ Plow far were 
you from the corner of the road w t woes into the Brush Mountain 
acne -howirne Pricty? Phe - | mureti, rel tiils Is a rosa rises 
startedt off on. and there is tl f | 

\ Was al t hi 

‘) How far is it fi if L ter thre ¢ t th road 
whe ntersects the oth 


; 


(). And there is the Brush Mount road and the Muskog road, 
that is i publie read, And that went up to the side of the field is i pub- 
ic road. All three in sight of 

Yes, sir 

At rel ? ehureh house) hit 1 

Yes 
QO. A 
if thev had me ting ” 

A. Yes. sir: I reckon about church time—a little after church time. | 
reckon, 

(). ian vou hear any shooting th iT d i\ 

\, Not until I crest back mn the bottom. 
BY! (). You heard no shooting over where you wer 

A. No, sir: not while | was on the prairie ; I didn’t that | paid 
any attention to. 

(). Did vou hear any man mean 


’ ' ' , 
ae vou were tive re’ sitpoul tlhe . ear ‘i np VV ie in ri Ter mecting 


; 
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d No, =Ir. 
(). Nobody shot ? 
A. No, sir 
Q. Nobody killed ? 
A. No, si 
Q). You were very much sUIrprise «lL when vou heard Sam was killed? 
. Yes, sir: | Wiis ; hated if iis mu cis bey Mier One ot niyv "brothers. 
i?. \WV he ny the body Wiis fiorirncl there vou did not vo to it * : 
F I didn’t know it was found until after. 
(). You went in cit) Opposite direction aCTOss the river 4 You put the 
river between vou and the Lovely 4 
A. Yes, “Ir: t hae re Waise— 
Q. How far is Mrs, Harris’ from where the body was tound ? 
\ }! ory miles, 
) When was the last time vou were at that hole 
A. When we were making fence there. 
) When was that ? 
\. The spring before that, [ believ: 
) That is the last time you were ever there 
A. en, or. 
». You would like to go up and see it, wouldn’t vou”? 
A. T wouldn't care about volny jus -t to see that plaee. 
’ You lisave never Lye monmear it sine Sam was killed have vou x 
A. l wasn't there then. 
dy. Tdid not say vou were. Tsay since then ? 
A. lt Wits 3 lone time betore it. 


CHARLEY VANN. 


Mr. Wotrenrnercer. Where do vou live 
\ Weber Falls. 


living Hp there 


; 


’ Tfaov lone have Vou heen 
A. About 2 vears, I ouess. 


(). Where is vour mother living 
as -. She live = Pear Ni uscogee, ri ors miles trom \uscoves 
(). Where did vou live from Mr. Hoyt? 


A, 2OO or SOO vards | Hess, 
). You : now Blaek Hoyt, do vou t 
A. ea, 8 
d. Do vou ae where you were on last November ? 
\ | Wits Up there in the bend about that tim " I left there and went 
to the l'alls about the 1D or loth ot November. 

i. Do vou know this defendant ? 

A. Yes, sit 

Q. Were vou acquainted with Sam Morgan, the man supposed to be 
Missing, 

A. Yes, si 

Q. Did you see Sam Morgan and this detendant together on Novem- 
ber 3rd? 

A. | eouldn’t Say whether it Wiis November the third or when it Was. 
I saw them on Sunday together in November. 
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- 


Where was it? 

[ saw them at my place. 

W hat were thev doing ” 

They came bys there that day on horseback, 


‘ . " —™ -. 
a en ll a ee de os 


—- 


Do you know whose horses they were riding? 

Supposed to be Morgan’s., He claimed the m. | think. 

Anybody else at your place \\ lie 1} thi V erie thie re? 

, Yes, sir: SCV" ral, I don’t kn mw who all, though. [ believe din 
Lowry was there, and maybe Bob Morgan. 


-_ 


QQ. You don’t know whether he was there or not ? 

\. No, sir. 

(). Was Sam Morgan there? 

A. Ye > he Wiis the re. 

() Was Black Love there? 

\. Yes, sir: I think he was. 

(). W hat doing there 

A. We were all tooling around t] trill ~ome of them was phaving 
irds 

QM. Do Loin thens Vriet ! vl ercudnye 
hot” 

\. I think he was a littl while: he and Morgan both 
pep (). [dick he borrow a prim t | from vou at anv time beta trace 
time” 
\. Yes, sir. 
(2. Do vou know when he returned 1 pistol te vou 


\. Yes, sir: LT ean’t reeollect vtiy when he did return it: T know 
it was some time, 4 or o we kes, ft he borrowed it he b ought it back, 
When he brought it back it was half empty. and LT made the remark to 
him he ought to bring it back loaded e he wot it 
You sii\ thy defendant its f reeons brie i\ Diaiving ind thyern 


» * 
\. Yes, sir. 


(). diel Vou san prin) with 1 pst 
\ | don’t le rreowy vipethye ' | (| cf 


Q. What is your best opini 


« } 
\, It he lett th pistol Silene | ria l <a if, Ol COUR 
(J Did he leave it ther 

3 l d mt know 

(re vou friendly towards thi-< defendent 


Yes, sir. 
Were vou friendly to Sam Mo 
Yes, Ir, 
Hriendly tow rds Bob Morgan too. are vou 
Yes, sir. 
? What time was it when he was ther plaving eards ? 
\. Sometime before dinner, T expect 9 or 10 o'clock. 
( Did vou see him leave ther 
, Yes, <r. 
(). Which lett first, Morgan or the detendant ? 
A. I think Morgan vot on his horse and rode off first, and criot upon 
the hill a piece and hollered for Bood to come on, or something like that, 
(). You can't say whether he left the pistol there that day or not? 
A. No, I would not swear it. 


:. 


ee i 
- — —_ - es te 8 . 


o£ 
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Cross-examination : 
Col, CLAYTON, You ought to remember something about that pistol, 
whi Nl he returned it ti vou, if you ean remem ber that the ecards were 
360 being played on that day, and if vou can remember the defendant 
taking a hand, and if vou can remember Morgan rode right off ahead 
of hig, and that you were at the stable, and you spoke to him about it. 
Where were vou at the time you spoke to him about it 
A. Cry may place there fe) the lest ol a recollection, 
(). Were vou at the stable 
A. | could not sweal 
i. Lidl lie bring it back to Vou On it Sunday ora week day 
A. | could not sav. 
LZ. Was if ly fore ol titel Morgan Wils killed ' 
A. To the best of mvior ‘ofleetion if Was sometime sabpovuat the first of 
November 
iy. W sis If Dehore or cite More iy was killed ? 
A. T don't know, <1 


) . 


-) 


(). Phere Isnho Wav Verb emu TN the thine. 1). Veo ave ttn recolles 
. . , ’ } > 
tion of lis hy imine Voll the p tliat «f vil itl 


— 


No, sir. 
Were vou plaving ecards ? 

T think | was in th vame a little whale 

Col, Wotrexpercer. Were vou drank that day” 
A. No, si 

(Adjourned aotil 1.50 p.m.) 


36 | Sarurpay, P.M. 1.30 oecloek, Way dist, 1890 


W. oH. Burns, 
Mr. WoLFeENBERGER. Where do vou live * 
\ Up in Canadian Distriet : up close to \buscoves 
’ Are vou a citizen up there ? 
\. Yes, sir. 
A. How lone have vou been ving there > 
\. | have been livine there, it will be 12 vears this coming November 
? Where did you conn from? 
1. | come trom northwest Georgia, Walker County. 
) Do vou know this defendant ” | 
\. (UCSss ought to know ham, 
) De vou know hun ”? 
\ Yes. sir. 
(). How long have vou known him 
\. | have known him ever sinee he was alittle bit of a chap this high : 


ever since | married his mother. 

(). Are you any kin to him? 

A. None at all of his. 

Q. Go on and teli the jury all vou know about this ease; if vou know 
anything tell it. 

A. I don’t know anything about the ease, a8 I know of. 

Q. Do you know where he was on the 3rd day of November last ? 
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A. On the 3rd dav of November he was at mv house in the evening. 
late. | 
(). What time in the evening ” 
A. About half an hour by sun. 
HH Q. Were vou at hom all that dav ? 
A | Was al bheonnne just a few minutes atter th craot thr re : | hiv 
been out and got back, in mav be a little before bhalfian hour by sun. 
(). What did Vert tinned in vou! lot whi nh Veo iret bneonnne | 
A. ft Mir. Morgan’s horses. 
{ 


L found om 


+) 


2. You don't know whe pial it it thi re 
\. Neo. sir: IT don’t know anvthine about it. 

). You SiivV Liit- letes lant cam Tr x fer Vootrr Thevth~e th if ¢ veniny rato 
sundown ? 

A. He Cit back foo TV Thotise atte wel home, I) rween halt cit) penne 
by sun and sundown, 
‘) Was there anvbody with his 
\ Bh sve Kk Llow Was with hint, 


{) \\ leon lie Viti bisa thi first mversntlol with been nites Vell fevtnracl 


\" ‘ 
that bors in thee leot 4 

\. Rieht that eve bing: there wus it lew Ww rl- ‘iba db tweet ts 

(). | am asking vou te tell the jurv what he said: tell the jurv about 
that 

\ i] —11V=s Teor tbe “ith) \] roy rthe i. rend. aT I te) ae this hho 
dt rionth or 1 littl cover. med ov ' i eaeth phere d's vy Cheat tine ter Tur 
it over to Bob Morean and make | T ') for his tronh! That 1- 
ithst Whit lye tool] reye 

() Didi he tell von whe t te eover to him 

\. No, sir: he never told me a ry about that 

TF W hint « or hors i [| ref it vour hows at traced Catan 

\. A spotted hon 

(). You sav vou don \ is 1 that «a ray Bain 
vay ” 

\. No sir: TP don't know anvthing about his whereabouts only that 
fow minutes. 

() Do vou know anvi vobout where le was bout Christmas 
he) 43 i Wis Kroe it I er the settlement ther | dhon 
know where he was, 

(). From the time he come there aed put that horse in the lot up te 

‘ hristmas, where liad bie Deen staiving during threat Tite 


. He heal been <taving (| WHs, believe, to BAT I, Hlovet’s 
C2. (on the 22nd day, ty it Vel Wits, on Sundav. of 1) (° mp ber, | in” eve 


it Wilts, that thy deceased iti ins InedV Was fo rryel . le Vert know where this 


defendant was about that time: did he eome to vour house any time about 
that time” 

% it CoOorniie by thy re ani asked lhe’ Te let one ol thie littl bows —jlet This 
<ee—ves. that was before I heard the body was found: he come toe my 


house and asked me to let one of the little bovs go with him aeross th 


the settlement to a 


river to the railroad : that hie Wil vrolng ver thie re Wn 
party. 
Q. That is before vou heard the body was found * 


A. Yes, sir. 


; 


es —— woe ee 
“” , ee — . —— —_— 
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(). Take him over to the station somewheres, was it? 

A. Yes, sir; over there somewheres to the station ; le didn’t call any 
particular name : didn’t tell me exactly, 

(). Did he go soon in the morning or late in the day ? 

A. Soon in the morning, my recollection Is. 

(2. Do von know the gen ral reputation of this boy in that settlement 
there for Ly Ing ch pear able. law - ibidiing eltizen t 

A. The veneral character of that bov has been an average character ever 
nce he lett niy house, Tie he (tune nT : it Wils iis Koo al boy tis ever 
lived—betore he lett me——he was as good a boy that as was ever raised ; 
that is all there is of it. 
He worked tor von, | SUP prose : 
Yos. sir: he worked tor me and lived with me until he was 
LS or 160 vears old: 16 or 17, somewheres alone there; I 
dont know the exaet numabe roof vears he was old when he left me: it has 


Deen gaveraive etharngeter ever spies to thre best of Pn knowledae, 


('ross-cXAMMINATION : 

Col, CLAyToON. What do vou call an aves ve character 2 

A. Person with an aver ie character what | eall an average charneter 
ior a Vounyo man Is i Porson that ern pust koe panvbody’s company that le 
wishes hoor’, 

(). That is What vou think Is an aves pore charneter 

.. Yes, af. 

Q). What do von think is a good character; tf that is an average char 


*? 


acter, What is a cood character 
® | doit kK HOM Whit Vou would call il wood ( haracter. 
() lt would have ta) ly bette # something a littl better. 

¥ 


’ | ’ ! } 
(). Lh ry tie’ Weste ft fh be fs rood ‘hargeter . 


It would have to be better than that to eall it a eood character. 

A. | ealled him oa wood character, but the netehbors said he was an 
average character, Tle was an average with any of the bovs in the 
COUNTY, 

(). You ari threat rennet character is better than ave rave character : there- 
fore, he Is not of wood character, 

\. He was average with the weneral run 

(). Before he lett vou he was a wood bevy 
A. He was: Ves, SIP, | 
d. Atter he lett vou he La) ae iittle wild” 

% lt is common tor boys when they leave ther parents fo vet wild, 
Q). Have vou ever talked to Mr. Wolfenberger about this matter? 
O-) \. T have never spoken particularly with him about it. 
(). | Suppose Vou have talked about it”? 
Yes, sir: talked a | little, 
(). You told him this bor Wilts ahh average character boy. did you not ? 
A, Yes, sir: | did, 

(). When did vou sav that Sam Morgan was killed? 

A. Well, sir, [ heard ii next day atter that boy come across the river 
trom my house; the next morning is when [ heard it. 

Q. You heard it the very morning he left? 

A. No. sir: the next morning after he left, 


ae 


a a a NN 
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(2. What day was that” 

A. I don't recollect, sir. 

(2. The day before Christmas ? 

A. I don’t know ; I can not recollect what day it was. 

(). How do you know it was the day after he was there’ 

A. I know it was. ) 

Q. How do vou know that? Were you at home when he left his hors 
there? 

A. No, sit. 

(). He told you he had lett it there. did he not”? 

A, Yes, sir. 

(). He didn’t live with you, then 

A. No, sir. 

(2. How long has it been since he lived with you”? 

A. I can not tell that. 

Q. What did he leave the murdered man’s horse with vou for 

A. | can not tel] that ni thie  s lon t Know, 


Q). It turned out to be a murdered man’s horse: it turned out to be a 
horse of ad man murdered the ve rv dav ' 1 «rent it, didn't ‘ee 
A. I don’t know about that 
66 (). I don’t suppose vou know anvthing about that When the 


body was found, did vor ( ver to see it 
A. No, sir. 
(). Why didn't you go? 
\. I didn’t think I had any business up there 
? Your n ior laly rs went. 
\. It was three or four miles out of my settlement. 
? The people right In vour settlement went ip there 
\. I had no business up there; that is the reason T didn’t go 
(2. No business up there ; to 
dered, a nahh Vou kk me Ww. y mu knew the man pretty well ? 
\. Tolerable well/. 
(). When did you first learn your stepson was accused of this thing ? 
\. Not until after he got across the river from my house; [ heard it 
after he left my house to go across; and the next dav [T heard the body 


creed tae ip to burv aman whe Was tour 


was found, 
-Q. TL asked you when vou first heard your stepson was accused, 
\. The next dav after [ heard it; after [T heard the body was found I 
heard he was accused of it. 
(). The day after the body was found 
1. 3a, & 
Q. That is, the day after he left your place 
A. Yes, sir: that is what | Sih 
Q. The body was found the evening before he left yvour place 
A. Yes, sir. 
QQ. Then he come there and left your place, and that is the way you 
heard it, wasn’t it” 
A. No, sir; that was the day after he lett there as the dav I heard it. 
Q. Why did he want your boy to put him aeross the river so early in 
the morning? 
367 , A. He wanted to goover it the settlement, he -aid, 


oo sil’. 


) 


[ieee . eS ae OCR RR, ie a tl AR SNE de! 
om 
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(), W hat did he Want to vo so early for t 

A. I don’t know. 

Q). Did your sen put him across ? 

A. Yes, sir. 

(). W hat Oise -on do? 

A. IT don’t know. 

Q. Did he stay at home 

A. Yes, si 

Q. Didn’t your son leave home that day, too? 

A. The boy who put him across the river never went anywhere, only 
he carried him across the river. 
(). Didn't he come back and vo to Muscogee or somewhere ? 
\. T don’t think he did. 
(2. Do you know he didn't ? 
\ No, Sir ; I don’t know that : I don’t “now that he did. 


(). Did your son - him across the river betore breakfast 

\. No. sir: after breakfast. 

(). Did We vet breakfast at your hows 

A. Yes, sir 

The: re Was ho particular ne about his going off that day, was there ” 


) 
4 
A. He didn’t appear to be ina particular hurry, 
i2. Dh you know why he didn’t take breaktast betore he came to your 
house al Ni rs. Harris’ house r 
A, No, <r: | don’t know that either, 
(2. Now then, the fact is he didn’t do it; he come to your house and 
crayt breaktast., didn't he 
\. Tle come to my house just as [ was setting down to breakfast 
). What time did you eat breakfast ? 
we venerally eat breakfast half an hour by Sinn, 
(J. Did vou ever sce him any more until he was arrested ? 
\. No, sir: Tnever saw him any more until the other day IT saw him 


( 


*? 


SOS Q). When te left yous house he said he was going to a party 
\. Yes, sir: he said he was going over there towards Gartield, 
in that settlement, to a prarty, 
Q. Did anybody else in that settlement go to that party 
\. Not that | know of. 
Q. You didn't hear of anybody else going to that party from your set 


*? 


*) 


tlement,. did vou 
* No, sir: | Anelnn’t 
) W hie re were vou on the oral day oft November ? 
\. | was out ona visit ata nephew of mine,out there in the settlement. 
Where were your folks” 
The little bovs, some of them was with me, and some of them was 


(). 
running around the settlement just as common. 

(). Did vou have any body at home” 

A. No, sir; not while [ was gone—not that [ know of. 

(). He took this horse and put it into the lot at the house where there 
was no one that afternoon ” 

A. Yes, sir. 

Q. Wasn't anybody there to see him do it? 
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6 A. Not that I know of; I wasn’t at home ; I don’t know who was there. 
Q. Did vou ever learn of any of your folks being there? 
A. No, sir; L never learned whether there was anybody there or not. 
(). That is all vou know about this case, isn’t it ? 
A. That is al! I think about., 
(). gg vou ever talked to the defendant about it sinee? 
A. No, si 
(). Ile is your stepson - 
A. Yes, s 
= o. Did you ever come to see him after he got in jail here? 
_~ -ptyt) A. No, sir : I have be a irving ter cred in since | have been down 
) here. ane they would neve I tmeun 
| Redirect examination : 
Mr. WoLrFenpercer. Have | not written to vou to come down here 
and do something for the bers ; send me Hones ~o | eould make an mvesti- 
gation in the boy’s behalf, and send me money so T could come up there 
and make an Investigation about it 
A. Yes, sir; vou wrote me twice 
{ ‘ol, ( LAYTON, | do not doubt that, espechailly iis for TOTNES 
The WITNESS, Hle only wrote me once In regard Lev Trveodbers 
(). He las written to Vou te) “end Prpentpers hive vou leone either 
A. No, sir: IT bain’t: the reason [ didn’t come, or send money, I didn’t 
have it. 
Defense rests, 
—— . W hich e\ lene was all that wae flere bw the a feorpedeurnt it this time. 
7h ‘The Csovernment thet bp pen feral im re buttal ait CeSTTEDORS crt 
the follow ltier WA it ness -, Wh vere respeclryve | call d anid Om\ umined, 


to wit: bos I] ivris. Gree. \. Willian we 4 [dy gq — mes Lowry it- 
called . Von Colquitt, susiain Nore it IY I} RR ttiime’s . Creo, \\ , \\ ill iftils 
“ulled), William Burt) (reealled Riehard M. Colquitt (reealled), 
Robs rt Morgan (reealled), Charlev V | 
Phe following Is a copy in tull of th testimony of the above-named 


" , " 
\ ri tie ~~ 


a (‘ol. CLaytTox. D Ol Krow fT lant 
\. Yes, sir. 
‘). What relation of vours 1s th 
* Mie and his crancdmotly rare 
! (). | will ask vou if vou remember the S ndavy that Sam M mow 
' missing “aly your country, the third « ( November ? 
\. Ide, t being charch day 
(), Whi: i Aas h was that’ 
\. That was at the White (C‘hureh: there was meeting at echureh that 
day. 
Q. [ will ask you if upon that dav vou saw this defendant there neat 


; 


— your field * 


i MNO RT ae AE sie ADRES HO Gh ORD Mw 
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A. No, sir: I don't remember seeing him. 

Q. T will ask you whether anything of this kind oceur’ed between you 
and him on that day, whether s ou saw the defendant there near your field— 
vour field is near the church ain't it? 

A. Yes, sir. ‘ 

Q. Aud that he was by himself, and that he said to you that he was 
waiting for Morgan and Kk eves and another man who had gone after some 
Whiskey ? : 

A. | don’t remember it. 

Q. Did anvthing of that kind oceur? 

A. [ don’t remenn by - if anvthiny (y] that kind occur ed | don't 
remember, 


() an vou r member ot chia such eircutostance as that ever eceur Ing i 
\ No. <tr. 
(). You never saw him there under these circumstances ? 
| No, Ber ; dont remember, 
5 Tb (), You ought to remember whe ther it occurred or not; yu are 


cho odbhatl of “Lise sani] mntellign nee ¢ nough lo ghswer it. 

The Courr. If it did occur, answer it that way; if it didn’t oceur, 
answer it that way, 

Col. Chayton. Did vou under any circumstances see him at your field 
(oti Sunday last tall, unde) thes elreumstaneces ? 

A. | do thet think st), 

Q. How is it that vou remember there was church at that Whit 
(‘hureh on that Sunday 4 

A. By the new preacher ; that was his first dav he preached there. 

Cross-examination : 
Mr. WoLFENBERGER. Where did vou say you were on that Sunday ”’ 
A. IT was down at Mr. MeDaniels, in the bottom. 
). You were not at chureh at all? 
A. No, sir. 
2. How do vou know there was any church there * 
A. My wife tells me so, 

(2. You needn't say anything about what vour wife savs. You swear 
there was ehureh hele { there t hice day . and the reason you know it Was that 
the erreuit rich r come there, made his first round that day? 

\. Yes, sir; my wite told me and my sister-in-law 
You ws say anything about that. You don’t know whether 


) 


(). 
vou met the boy or not ; vou don’ t know, do vou * 
A. I don’t remember of meeting him. 7 
() You might have saw him ? 
1. OF course [L might; T don’t remember meeting him. 
(). You don't know whether you met him or not? 
A. No, sir; [don’t remember of meeting him; IT might hav: 
Th met him, but then IT don’t remember of meeting him; | might 
have met him, but then I don’t remember it; that is such a long 


Lite ago, 
7 une 
Redirect examination : 


Col. CLayron. How far is your field from the Brushy Mountain road. 
The church, as | understand, is on one side of the road, and your field is 


—— 


ee ae 
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on the other. The Brushy Mountain road runs from Hovt’s to Brushs 
Mountain ? 
° My field is on the read from: th ferry to NM uscogee. 
T hat is thre Muscuge roosnl 
ry Yes, sir, 
(). How far is it from the Brushy Mountain road 
\. LT don’t know whieh ones Hi speak of: there Is one mew read and 


one old road 
(). Phe cine conn the stilt of the flekdl next to thy ehureh? 
\ It rhitis! bee COME 4 iids ° catpetit a Quarter ae Tht , | will 
‘2. How tar is the church from the Broshy Mountain read ? 
L. Tt reins about 2H) or SOO vare- 


(ako. W. Wunisawes 


Col. CLAYTON. State vour nam 
\ W. Williams. 
() Where do vou live 

. 9 miles east of Musce’vee on the Arkansas Rivet 
(). How tar do you live trom Black Hovyt's ? 
\. It is about a mile and a quarte 
What direction ? : 

A. ~e northwest, 
ve \/. How tar do vou live fi di 1 Lowrvs place 
A. It ‘e about three-quarters of a mile, 

() Ln what direction” 
A. It is northeast trom wher he lives 
( (On the same road 
No, Witness indicates on map where he lives 
N 


ee\h grt i | will ask Vol if Vou Know whys x thy Inn. SUP) prose Ta) 


). 
* 

Q. 
be that of Sam Morgan, was found 

\. Yes, sir. 

(2. Were vou pr -ent after he wa- found 

A. Yes, sir: | went up there that morning 

‘). Who took the bods pre 

7 helped to pull bim out; Mr. Dvkes was down in the hole; J 
went out to huet a grapevine; | thought that would be sufficient to draw 
him out with: | rot the vrapevine a I a On) back. and had him put 
it around under his arms, and me and another man, I don’t remember 
whe, some of the other bovs, pulled him out with the grapevine; he 


raised his feet up below. 


(). At the time vou pulled him out, please state if you saw his hat”? 

\. Yes, sir. 

(). Where was it? 

\. On the back part of his head nd it tell off when we lifted him 
}?. 
Q), Would vou know the hat il ee | 

A. Yes, sir: that is the hat (pointing to hat held by Col. Clavton): | 

cuess it is. I ean tell better by looking at it [here witness examines th 


hat closely | > Oe sir: that Is the hat 


(). Was that bullet hole in it when you found 
A. Yes, sir 


po 4 eee % > 
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a. Hlow Wiis if on tits head”? 


A. It Wils sort of baek this Wiis [indicating 
ves () Was the bullet hole mn the tront part or the rear part’ 


& 
\ [fT eouldo’t tell vou about that: iu fell off of his head when 
ve fitted him up: it was kind of rumpled up nnder his head. 
' Coan vou ft nat size bullet mad that hole” 


) 
‘< 
~. No. at | j iy a t, 1] . stpanut ’ 1 } calpbore " | SUUPD Perse ; | ceoUE nf 


a ¥ es. air * Sitier tee ty Tha back paart of | be aL idl, ane \' he 1) We 


: 
’ = f ! pprec Lee 
. , , 
(>). Di | thee ave thout the head or any part of the body to 
\ —_ a 
} oD } } "hy i ‘ | ; 
Tidd rt | og | brie onreled i li 
] 
\ \ ’ ? ’ ? i ; a \ Tril rier ey thi = ii 
, 
() \ . | 
| } " i lor 7 ¢} | nt 
\ i ~ hy Vils ribly ‘) ' td elth sen Sim eit clint a) Ge © Eh “IW 
; . _ . 
, ‘ 7 rhe if herr’ , * i] Tris rrpicted le ivf ai hore- 
} ot . ’ ‘ 
I rWeetl) The eve ahd th rich end OF 
&. \\ | ~ | 7" i | | i? tit 7 
— 
, ‘ '} 
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‘sey ‘ 
\ 


bla) ‘ rp cCTs 2 ms Ti]is | \ 
ia | 
. : 
(). Do vous oer what day it was vou took Lip the band c 
\. les, > 
() Whit Vas | 
A it was on the Brd otf November on Sind L\ “no, that Was t the das 


vas found: he was tound on Tuesday. in November. 
(). In November? Are vou not mistaken about that? How tar from 
C tiristmas was it when vou found the b ly ; Vou are vetting the two dates 
contused ” 
\. It wos onthe 3rd of November we tound it. 
Was it not on the third of November he was missing ” 


Tm 


¢ 


¢ . 
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A. Oh, ves; on the third of November he went away, on Sunday. 

QQ. Now when was it vou found the body ; when did you take it up ? 

A. The dav or so before Christmas ; he was found on Sunday before 
hristmas ; it was Tuesday before Christmas when we taken him up; I 

vot it sort of mixed: I tried to tell it right. 


(‘ross-examination : 
\Ir. WoLFPENBERGER. \\ hat das does ¢ hristmas come on” 
The 25th of Decemb« r, every vear. 
[ve (), How do vou know That | 
A. l only ret it from the aiManac, 
». How many Christmas davs have vou saw’ 
\.. 1 guess | have seen about 44. | 
? Are you certain of that ? 
\. l think l have Ce LT} them : | might have been as le }). 
? You are about as certain of that as vou are that it was the third of 
November that the bexly was taken up 
\. I made a mistake on that; I just got it a little mixed. 
Vere you tl}? there at all where he Was taken thy) 


— 


es, sir: | was. 
Vhat _ did Vool cror There 


wen} there cor} Puesday. 


eet et ut 


Vho was with vou! 
man named Garingt 
ou and him went ther 


, Sit. 


i 


oe vobody ther 

\. There was several there why ve t thers 

() pod brn vet down in the ly 

3 | t down ny thy hol auiter the } nN - tnuken up. 

(J \\ om did vou do that tor” 

_ | Wis down rn there OKI | Vt! pu eould tind 

(). Mooney included 

\. Yes, si 

() Did vou have vour hands t | PS pen lets 

\. deg 

(). How | lid vou eN; nine | —= DOCK CTs How did \ iW examine his hip 
Dockel 

\ We hit on there with as ~ kevs bone p k I 
thev rattled like they might be a ty , 

() foo did vou yet the kevs « 

\. Cut the poeket right across that way vdieating 

i. That was thi hip prin ket 

\. No, sir: this pocket 
re () I am talking aqbout The Tip pocket 
\. We didnt ent that at 

(). How did vou examine it 

A. We felt on there with our hands: we vould not feel anything. 

Q. Was his clothing pretty well , 

A. No, sir; his clothing wasnt worn very bad, they were eaten by the 
rats 
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How do vou know the rats eaten  ? 
' Thev was eat out this was incieating 

How do nm know the rats ate it? 

[ suppose they did ; something clicl it 


d 

\ 

r 

\ 
Cy). JD uu swear rats di 
\ . 

d 

\ 

Q 

\ 


d 
|e Woe treet ; , iT) thie Dene nel \ ti : liftie “fick 


’ ; } | : . | 
rf there Was anv paper in there conid) vou make it ratti 


+) 
i> 


i, San x ‘| dnt KT ek Col) Lier tev IK J one ket with il stick. 


{) 
- . 
\ if on there: | Ould not Teel anvthinyg. 
} "4 ‘ . . ] ’ ‘ all” 
{ (oti didn reli : i { {titi i] | ;™= iM “ket al ail . 


You sa wi just felt of his hip pocket in that wav, rubbed it that 
. 
\. [T pinched it with mv fingers, rubbed on it with mv hand: it felt 
Q. Pinch vour poekets and see if vou can tell whether there is anything 


\. I know there ts nothing in mine. | Laughter. | 
(), Did Vou beat take outa te n-dollar bill and ra tive-dollar bill. 
379 and aten-dollar bill and a tive-dollar bill out of that pocket? 
1. No, sir. 

(). The man’s body was swelling a great deal, was it not? 

\. Yes, sir: it was swelling some. 
? Was it not swelling a wood deal 
\. It was swelled enough to tighten the clothing on him: he had 
=We Hed until his « lothing fit him pretcy neatly, 

Q). You say vou pinched th pocket here; why didn’t vou cut that 
Pochkel 4 
.. ne ilime didn't think it Wiis HeEces-aPy, 
?. Was necessary to cut the other pocket t 
\. We thought there was something in them, maybe and weeut them. 


’ 


‘ 
— 
- 
ae 


{ 


iJ. poll sav there Vis a nan pul ad vrapevihe on him and then Vou 
pulled hin out; who was that man? 


\ | f nt know b it W r if it Wils Mr. Dykes that was down in the hed 
(). How long had he been down there? 

\ ae creat (| WH thie i when Wet if te 4 the grapevine, 

(). Elad tl ivbody else been down inthe hol 

\. | went down in it after we vot the man ont. 

(9. Tlad there been anvbody else down in there before this man went 


® | couldn't tell vou whee her t vy had or not. 
(2. What day of the week was it vou went up ther 
\. On Tuesday. 

(), When was the body found ? 
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A. On the Suoday before, 
(). W hat did vou do Monday 
A. | went to Muscogee. i 
Q. What did vou go to Muscogee for 
A. | went ont there on some business and ¢ “ina t thev found the 
man the dav betore. 
(). You don’t know he was found on Sunday 
Ost) A. was told he was 
Q. You don't know whether he was found on Sunday or not? 
\. No, sir 
(). What did vou tell this jours \ knew tor? Wedon't care anything 
shout that, 
A. They sad they found him on Sunday. 
(). You are pot to te ll that  '¥ i dont know whether he was found on 
Monday or Due slay ‘oor Monday or Sundav. | mean’ 


A. No, sir: T don’t know anvthing about it, only what th parties said, 
(). Now, if there had been t rreenback bill in the mans pocket, and 
been damp, and been Iving down there a long while—his flesh was swell- 
ny ctl his bendy, mitking bis cloth ry Tiertil could vou have discovered if 


by doing lik vou did do? 
A. No, sir: if it had been straightened out in there I couldn't tell it. 
(). Now, vou don't know whether there was any money in there? 
\. No, sir: | don’t know whether there was or, but I don’t believe there 
Was, 
Q. You know, though, that pocket wasn’t searched ? 
A. No, sir: 


: 


it wasnt torn w rongside out or cut open. 
J. ( ° Ty kK bs. 


(‘ol, CLAYTON. What is vour name 

A. J. C. Dykes. 

(). Where do you live? 

A. In the Cherokee Nation. 

Q. Were you present when the body of the man said to be Sam Morgan 
was taken out of the hole in Jim Lowrv’s field ” 


A. Yes, sir. 


(). Do vou remember what dav that was? 
OS] A. It Was thi 2 Ath dav of ie miber. 
(), The dan before Chi =T] ; 
A. Yes, sir. 
Q. Did vou help take it out? 
\. Yes, sir. 
(). Where was the body lying ; in what posit 
\. It was in a hol 
(). You went down in the hole, I b 
1. Yes, sir. 
J. What position was the bodys the hol 
A. His legs was kind of drawn up in this position, ind leaned kind of 


ith that shape indicating 
(). In the bottom of the h 


1. Yes, sir. 
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Q. Was there anything over him when you got there, or had they taken 
him up? 

A. There was some chunks and leaves arid one stuff and another. 

(). Did vou take rhiat off 

A. Yes, sir: [ raked that off, 

©. Did you notice his ha 


A. J didn’t notiee his hat until after I had helped taken him out: some- 


‘, 


ii™ i 

body else got the hat o 

(). You <a it after it was taken out 

A. Yes, - 

2. [= that the it > 

Z, Yes, sir: it looks something like the hat. 

Q). Look at that bullet hole in front. Were you present when his pockets 
WEeTe €2 imined 


\. Yes, sir. 
FP Any money on his person 4 
\. None, sir: none at all that I seen. 
(). Did vou see a wateh on him? 
i. Zen, af. 
). Who took the wateh off of him? 
\ | took the wateh 
? Look at this wate Ny | handing witness | wateh, which he examines |. 
\ bacal looks “Cott thing like the watch. 
i Would vou take that to be the watch ? 
ST A. Yes, “ir: I believe IT would take that to be the same watch. 


(‘ross-exumination : 


Mr. Wourexbercer. What is vour name? 


(). Where do von live? 

1. In the Cherokee Nation. 

N Llow pooh have Vesti Lye 1 living there 
\. T come there in September sometime, 
) Last Septeniby Pz 

A. Yes, sir. 

). Where had vou been living betore that time? 
\. PT had been living at Springtield, Missouri. 

». What did vou go down th’re tor? 

® | (THE dow 1} thre ich farm. 

). Is it good farming country in Missourt * 
\. Yes, sir: tolerable. 

Q). How tar did vou live from where the body was found ? 

1. Well, sir, I suppose about a mile and a halt, | think it was, as well 
as LT eould tell, straight aeross, I guess about a mile and a half. 


(). When did vou first hear the body was found”? 
A. It was the evening betore, | think : | think it was on the 23d : no, | 
think it was that morning; it was taken up in the evening. 

(). How tar did vou live trom there” 

A. A mile and a half, TU think, as near as I ean tell. 

i). W ho brought vou the word 4 

A. T don't know; T couldn't say positive; I don’t remember who it 


} 


) 
‘< 


was first told me. 
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Q. Are you acquainted with the deceased Sam Morgan ? 
A. No, sir; I wasn’t verv well acquainted with him ; [ had seen 
38:5 him a few times; the last time I ever saw him was in April betore 
that : last April Wiis a vear a 
Q. You went up there on the 
A. Yes, sir. 
(), Lidl vou get inthe hol 
A. Yes, sir. 
Q. Could you see anvthing of any signs of anvbody being there pushing 
around with sticks ” 
A. No, sir: when | wot there i rr there was a dozen men stand- 
nig there, 
(). I ain't asking vou that Question lL asked vouif when vou got there 
there was any slgns of any bods ty iownoin the hole’ 
A No, <r: not thrat | caotbial Te 
( If there had been vou eould Lvs thee 


) 
). 
A. Yes, sir. 


was in the hole? 


~~ 
-- 
nme 
- 
wa 
a 
i 
- 
= 
we 
a 
ra 


() Where was the hat at thet ucet down thet 

A. | could not tell vou tite im«d him out and creo tit «ot the 
hole, scotnie’ colby 1} serautehinbg a i! bhere, some oe, | clon t KiOW who 
It was, vot the hat: it must bay do upon th ives 

(). Phen if his ha Vil- i vay % int see if 

A. No, sir. 

@. You would haves 

A. Yes, sil | hink | t list t] cnn) 
sic 

Q. Are you certain this is 1 

\ I wouldn't b prositnve - af ks like it something 


Would vou swear that i- 
Nae, <r: l couldn t 
) 


Q. You didn’t examine the pockets until vou got up on the bank, did 
you < 

A. No, sir. , 

(). What did vou find in th }) 

A. They found some papers, and got a kind of a day book 

Q). Did vou find anything els 
do4 Ther Wits a couple { knives, or a knife, and a handle, I think, 
and may ly akev ortwo ’ lam not certain: there was a kev of some 


kind, [ dlon’t recollect what kind it was now; | neve pocebed beatae h attention 
to it. 

Q. Did you examine all the pocket- 

A. | beheve diel, or about all of thet 

Q. Well, did vou” 

A. All, unless it was one inside pocket. 

Q. Did vou examine the pocket in the hip 

A. Xess, af. 

Q). Put vour hand in it? 

A. | didn't prurt my hand in it, bout I taken istick and turned th pene ket 
wrohg side out. 

Q. There was nothing in it: 

A. There Was a kind ofa kid clove . looked like, pretty we 1] worn. 


; 
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(). Then if'a man would sav that he was rubbing his hand over the hip 
pocket there, and he never felt anything in it, would he be telling the truth? 
He eould hot do that without teeling something i the pocket, could he? 

A. Yes, sir: it looks Itke he could. : 

() You te nad no moneys in the pocket 4 

\. No, sir: none at al 

(). You dont Know Whe that Wil: thie 7Ge that body, ‘lo vou 4 

\ 


- —— 


2. Was thi bods de ni posed nueh ”? Was the body destroved, or how 


\. Yes, sir; this part here and here was gone (indicating). We 


. - ' , , ‘ ’ ’ ; ° , : a — 
opened) pound I . i\\ Cperties ID} iit pitri i wd pu? i ill Tlie eothno with filth. 


| 
It that nd Deen there 4 Well 

* Yes, si] [ guess [ w ul ; [ wuess I saw all that was there 
1] 


' -o. 88 ; " 
ere Wash t a torel acd, ind a halt bullet lel rivht In that ‘tore 


| > * ’ . ‘ 
head. md th tf raartopat stili ti re’. snd the batanee of it one ? 
\ No “ii tt [ 
: | } ’ , °° a > 
(2. It there had been anvel bhigy OO Thal kina vou would have saw it? 


Col. ChayTon. Did vou see any place on the head where there had 
Ha s Se 


i? 


’ ’ 
my * rr 4 ; . 
Leeve’yd Gh Lotbile meee, OF Thtit Or a ot 


i it? ° 
° P ‘ | . . . . , 
coe “ ] ‘ ; Monet . “arid rire ity) here (rindicatinge ). 


\ 

\ 

vi 

You sav vouturned the pocket wrong side out 
’ 

\ 

\ 


’ aii - do 
reCCcTOss-@CN\OTIDaALIOn 


Mr. WoLPrENBERGI It. Lio larg Wis the hole where vou rat down in 
there where the body was” 

A. It was some 4 feet across. 

(). Hlow deep Wits It? 

A. Something about like 5 feet deep, | vuess, 


826 JAMES Lowry—Reealled. 


Col. CLayrox. You have been on the stand before and stated that you 
saw the defendant and Sam Morgan pass by the Harnegie place? 


A ; Yes, sir. 
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. (). Do you know William Burt. who bas been Upon the stand ? 


A. Yes, sir. 

Q. Did vou see him on that day 
A. Yes, sir. 

Q. Where did you see him” 

a. [saw him at Colquitt’s. 


Mr. WoLFeENBERGER. When was t! 


Col; CLAY ron, in the third da 
was missing. (To witness.) At © 
A. Yes, sir. 
What time in the day dic vor 


(). Elo Come Vou To sec lhitn, there 
A. I stopped In there, 
‘ Phat Wiis about half an hon 


Ln Lewd with him 


». Who was there? 

A. A fellow thev called Rams 
,. \\ lisat i~ Ramsev = rived) ti 
\. IL don’t know: and Boly Maw 
Who else? Was Mrs. ¢ 

\. Yes. sir: she was thet 

i). AD other laches that 


‘ 
° \ Bob Morgan's | Vas thet 
Q. That was about hall 
Si . so 
(2. Llow rer click ~ 
\ staid ther Mt 2 


). When did vou leavi 
A. I lett atter dark. 

). Where was Burt then 

A. at was there at the tous 
». He was there all du 
A. Yes, sir. 


You staid two r tires 


Z You left there after n | i 
y \. Les, sir. 
2. Burt was there all the ti 
\. Yes, sir. 
». You found him ther 
A. Yes, str. 


Q). Then is it true that between =: 
balv else saw him in a buggy abet a 


) 
). 
A. About half an hour before sund 


. | 
A. Wasn't doing anything only sit 


¢. Any be 
A. Yes, sir: there Wiis several thy 


the dav that Morgan 


viown ane dark thict Hurst or anv- 
on the other side 


of where this killing oeeurred going towaraus Muscogee, not very far trom 


; 


Watson’s place * 
A. No, sir: not that evening, be 


* Was the re all the time. 
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Q. You were there half an hour before sundown and remained a good _ 
while after dark : he Wis there all that time 4 
A. Yes, sir. 
Q. Do you know anything about whether any mone had been praia to 
Morgan prior to his death 
A. Yes, sir [ “iV roy Hovt pay bina ten dollars Friday before he 
lett 
Q. Who is Frog Hoyt? [+ he hei ee 
.. Mo. att e is bie 
Q2. This man Morgan he paid dollars t 
ten @ de 
{ ros: TL 
Vir. WoLrenBERGER. When did vou first tind out that Mr. Bart was 
setting up ti it M { itt = on Sunday ? 7 
: \. About lil M*y indow 
3X-s (9. What sundown? 
1. Third dav of Ne valve 
(>), You dtdn t te Is vel vhen vou were here betore 
wl biel “i tel et 
1. Yon did \~ 
5 
Wea 
Cool, CLA \ lt ~ Tah 
Mir. Wore Fite 4 iN} Iss 
Col, CLAYTON, | k vou did 
Mer. WotrenBerna! vitness), Y <av it was about halfan hou Af 
by sun , 
\. Yes, - | 
FP Whe ated Vet hoor 
\. Thad been to Harnegie’s plac nd from there I went to Black 
Hovt's 
() When d vou go down ther 
.. went Sunday n L 
Q). Wher did you» iVeiall dav ” 
\. 1 staid part of tl it Hlarnegte - 
iv. W hist part ot thie La did vou stay at Ilarnegie’s” 
\. [ staid there u y towards 12 o clock. 
() Whey lid vou [ 
A. I went to Black Elo . 
() Ilow he did vou st iv thei bs 
1. | dont know: tw r thre irs 
FP Where did v mw then 
A. Down in the bottom ati vy named Gales. 
{ flow tar was that 
\bout a mile and a halt 


blow long did vou sti 
T do 
About when was it wl 
Sometime after 12 o'e¢! 


[ don't know: 


CRUMPTON VS. THE UNITED 


STATES. 


\ there 

remember, 

en vou left Mr. Hoyt’s? 

[ staid there two or three hours. 


| 
kK 3 


About 2 o'clock then 4 
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= A. Yes, sir. 
oat (). How far is it to Mr. Gales’ 
A. About a mile and a half. 
Q. What did vou go down there fo 
A. Just riding around : didn't rey Tal anvthing particular 
(). Did vou get down” 
A. Yes, sir. 
Q). Hiteh vour hors 
\ No, sir; stood there and held mv hors - there Was s veral stand 
ing at the fence: [| got down and stood where thev wer 
 § (). You stand there a coup Of Tours | | 
A. Ldon’t know just how long 
(2. Well, about how long did vou stay ther 
A. eonldn't tel] you, hecause dont remember 
(). Well, then where did vou ra to 
A. Went from there back to Cs 
f 1 diel vou stop anv wher 


) 
c 
A. No. =i] 


(), Did vou meet anvbods 


a 
* No, Sif—-VCs > ~('e'T) |) K Ms ilk! fie went Oo ver tlpenre Witt) 
Mri 
iJ. Was iit horse Lost h 
\. He was just getting on his horse to ¢ ver ther 


’ at went tact | \I) { 
vat = 
4). Who did vou sav vou tound von oot ther 
; \. T found Ramsey and Mr. Morgan and Mrs. Morgan and Colquitt 
cat it 
(), That is all vou formed vou or et nov 
A. Well, Burt was there 
(). Where was Charley Keve at 
A. | don't know hin 


his wit . there was more ther | dont remember who thev wer 


(). He lives up there just ab m othe river three-quarters of 
mile. 
(). (By Col. CLAYTON lhe vou know William Keve- 
red) \. eves staid | p ther 
(). (By Mr. WoLrenpenss Did vou net state to mi 
didn't know a man named Keve up ther 
A [lon know a man named Kev Dis DAM ts I Vi [know an 


named Keves, 
. Xe. You knew who T was talkin moet You know where Mrs. Bibl 

lived ? 

A. Xe, sit. 

(2. You told me vou didn’t know anvthing about where she lived when 
vou were here betore. 
~ Col. CLAYTON (to witness). Did 5 ~tute that 

A. No, “Ir, 

Mr. WoLFENBERGER (to witness). Do vou know where «a man named 
Rider lives up there” 


A. Yes, sir. 
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Q. You knew where Keyes lived when you were talking to me awhileago, 
didn’t vou? 

A. I knew he staid there sometimes, 

(2. Why didn’t vou tell me so? 

A. Didn't T tell vou. You asked me where Keve was; I told vou [ 
didn’t know. 

(). | asked Vol if it wasn ft l witness Here, and you said he, 

A. I told vou hey Wasnt a witness here, 

CQ. When did this man Burt come into vour settlement there” 

\. [ think about the last of C’etober. 
W hat Wil- he domeg in there? 
\. He was picking cotton after that time 
() When did von ‘first see him ? 
\. di nt niember just wh | day if Wiles, 
(). | Veoll Well | hear that he come Wn there (on) Friday nierlit tye hore this 
n left the country. would that be true—just came in there from Ar- 


() I] hic Crh pode king Potton bround th ie. hadnt lhe ; long before 

\ i] 1 _ i 

(1), When was he picking eotton ? 

\ \fter tha 

{) Who paid him to pick eotton ~ 

\ I don't know 

(9. What was he doing around there; where was he when vou first saw 
him” 

\. At Bob Morgan’s 

(). Tle wasn't at Colquitt’s the first time vou saw him 

\. No, sn 

(1). Please 1 hat dav that was 

\. | d nitikti ' 

(). About what time; vou have some idea; was it: before the fair, or 
ter the fair at Mu- | 

\. After the tarr. 

(). Tid he not have quite a little bit of whiskey around there, peddling 
rround there ut that time’ 


l 
® didn't kK POM if . Hever secn any. 
(). Did vou ever hear of his peddling whiskey there ? 
\. No sir: I never. 
). Were vou drinking anv that day 
\. No, sir. | ; 
Q. You don’t know where this man was from sunup on Sunday until 
-<undown, do you t 
\. No, sir; only just when [ seen him about half an hour before sun- 
down, is the first time [ saw him that day. 
Q. Did vou stop there at Colquitt’s that day ? 


-) 
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A. Yes, sir; about half an hour before sundown. 

Q. Was vou there before ? 

A. No, sir. 

Q. Were vou down there at Mr. Vann’s at the time they had the gam 
down there”? | | 

A. Yes, sir. 

Q. Did vou have a hand with them? 

A. No, sir. 
Was Colquitt down there then? 
| didn’t see him. 
Was this man Burt down ther 
I didn’t see him. 
Was Morgan down there” 
[ don't remember ot se cCiig him, 


OO< 
+! pe 


*? 


Dict Vooll see Morgan any tyrrye +} if at \ 
| see ti him that evenipy, 
Where was he? 


ac was at olquitt’s 


() It he had come down there to \ » 9 Wwe i have seen 

A. | never seen him. 

Q. Did he come there ? 

\. [ don’t know, 

\?. It he had come thet un WwW . an 

\ [ lidn't - evervbody 

(). H{ w far s Mrs Vann s ‘ - 

1. About 500 yares. 

(). Would ti hav lib JMis= | oat ul ud ft 
to Black Hove's down by ¢ put 

A. No, sir: he wouldn't have to. 

(). You were on the road all the 

¥ No, <r: | \\ lp! ‘ton tl } ; 

(). How tar is the hous 

¥ It was right close there. it | isnton the ron 

Q. Where was vou 

. 3 was in that lot part ft thie 

(). You were in the house part 

A. No, sir: [never went tn thi : 

() What were vou dotng around there - ne 

A. Thes Wil- paving eards and [ was stam piper Ciel 

Q. You had a jug of whiskey around there and had a g ral hove 
down” | 

A. No. sir: I never seen anv whiskev there. 

os} (). This is the only explanation vou ean give us when | isked 


vou where Keves lives Vo 


didn’t know where Mrs. Bible lived 


Redirect examination : 


said vot didn't know. and end Vell 


Mr. CLAYTON. You told him that Keves lived up ther 
A. Yes, sir. 

(). And where Mrs. Bible lived” 

A. Yes, sir. 


5 II IN te Till Se 5 sas Aa 
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(). It has been charged here two or three times that Mir. Burt was sell- 


ing whiskey up there; is that tru 
A [ never have heard it tat 1 Se] i | 


; Ff 
(). If he was selling w “KEY THe} ma have provahy KTOWT I 


would vou not 
A. mk meV} eard anyvth I ' if fons Tine | would have heard 
ahout 


ai .¢ * j wah 


= 
| 

{ { } \j : } ? = ‘ 

\ 

1 i 

\/ [? 

: | - 

\ ' . 

() — . , it Mr. Sam Morgan was missing tro 

\ 

. | 

' ~ j | ~~!) Tet pe pe 

; “hd 

\ a 

(). | it Mr. sam Morgan was missing 

< . ‘ = —_ 

\ 

. \ 

4 

\ - 
‘J i i ™s ’ ; = ' 

\ 
| . 
— 
“ 
ee ~ oo 
i’ 

\ “oa lay Sunda 
| } — 
. 2 \ 
\ \ 
f } | prir int - it \\ j Wils i \ " ’ 

< , ' 


\ [r. M nal Bob Morgan, [ mean—Will Burt, Mr. 
What 1 lid Mr. Lowry come to vour house, do vou know” 
\ No, Si lalont remembet ist now what time it was. [It was in th 


=i Creal tirt was there, and he Wiis there all day 4 
; 


. 


id he take dinner at vour house ” | 
A. Les, sir. | 
(). Didi he ent stippper there 4 


\ 

\ 

Did he go away from vour house that day, do vou Know’ 
\ 

| 

| 
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\ Yes, “Ir: he came the e th night before. 
Dic vou evel hear of Burt = hye be a W hiske \ pedaler, = lling whiske \ 


that eouners 


() \\ hen dul vou eome her 


\. Yesterday evening. 


del ( ross-examinatiol 
Vir. WoLrENBERGER. What t lid vou leave hom 
\. L live up here bv Muscoge | lett there the loth dav of Apr 
(). What time did vou start down here t he 


\ Yesterday about eleven o clock 
(). Whe told vou to come dow 
\. My husband. 
’ Was he down her t threat time 
1. No, of. 
() Where was he” 
\. He come to me vesterday ev: 


(J) understand that 


| 


Col. CLAYTON, lo witness He | sup mena for \ not | 
Mr. WoLFenpercer. (To witness.) Did he show vou the subpeet 


: * Fy . . >) e . ’ a 
He come there and read the subpe hah Phe 
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A. Come in a buggy. 

Q. Who brought you” 

A. My husband, Mr. Colquitt. 

Q. What time did you <ay Mr. Morgan come up there, or did he come 
there at all’? When was he at yvour house last ? 

A. T ean not answer it: I don’t remember the last time he was there ; 
he Wiis ther 1 ood Pati times, 

(). You sity you started irom home yesterday about 1] o'clock 4 

A. Krom mv tather’s. 

(). Who taken you tO vou! father - 

A. | was there on a visit. 

(). Who eame after vou” 

\. NI husfoanel, 

(), Phen (yt) didn't sere Mir Morgan ata 

y. wen ie [ «lid not see him vesterday at all. 

(). When did vou see him? You didn't see him after you come to 


— 
— 


=i] fhat vour hus ania rite lip) there : whiat day did he Come 


\. He come vesterday morning. 
(J Much harry when he come’ 
\. He didn’t seem to be in a verv big hurry. 
(). Where did you say vou were on the 3rd of last November ? 
\. T was living on Charley Vann’s place. 
(>). Hiow far was that from Mr. Vann’s house - about how far? 
A. About half a mile from his mother’s, 
4 ‘J. Who did vou sii\ it was that served the paper on Vou, the 


\. Mr. Will Burt did, vesterday evening. 


\\ beers ' - \I r. \\ 1 burt liye ‘lo Vol know 5 


(). When did he first come to vour house? 
\ lie come to our house on the second dav of November 


QQ. TI Saturd 
Wee < 

4 
() Wie ever saw him 


reat mv fiory a rank lin { ouneyv. 
You knew him in Arkansas before vou moved to the Territory 


-? 


When did vou first see himinthe Territory ? 


Phe second day of November. 
(). That was the first time you saw him after he left Arkansas ? 


4... 
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A. Yes, sit 

(). He eam straight over from Arkansas; he told vou that he cams 
from home” : 

A. He staid all might at Bob Morgan's: he came to his house on Fri 
pay night and staid there all night 
(). He came from Arkansas? 
\. Yes, si 


( (iy threat Suredas yotl Wiis talking stmetit, Wael Cpe chy Nlorean com 


) 
“ 
Ta) vour lyeotpse 
\ | think about it) ao clock 
i. 1). vou know the detendant 
A es, sire: | have seen him. 
{ 


Y 
? Dict vou Know NI) sith Morgan 

. 2a 

(). Did vou see him on that day 
A. No. st 

308 (). Where was vou? 

A. twits in the brouss 

( | da 


o sir: |] wasn't in the house all dat 
+? ~ 


Nid vou see these parties puss along there 


\| 

\ 

’ You were in the hous though 
ee 

oi 

\. No. sir: | was inthe house at that time. 
() How ele know ” ae 

A. Well, bes ara some of the men tolks sil the y se't'T] the Ih piss Dy 

(). At that time, or since that tim 

A. Since that time. 

Q. You never heard anything about them passing until/after this jangh 
cre up about who killed the man , vou hever heard anvthing s/aid about if 
before that, did vou’? Until after it come out Morgan was killed ? 

Yes, sir: | heard them say they saw them pass bv there: heard 
them that day 


(). Who said that ” 

\. I couldn t tell vou: some of the men folk at mv horns 

(). Where were thev at 

\. At our hous 

(). (Out of doors, or setting thie 

\. Setting on the porch 

i Who was “tting on the por » Was fT t tne time you 
d them sav tl ~ ti Diss he? 

1 There was mv husband and Will R Bob Morea 


seh =e 'T) Tier Diss 


eB (going on bol More 
\. Thev wasn't Bob Morgan’s 
(). Whose was thev ” 


\ The were Sam - horses, 


TE NE, inlA eee CHEF 
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(). Dic they Say they were going on Sam Morgan’ horses ? 
A. Yes, sir. 
399 Q). Whoelse was there at your house at the time they passed there ? 
A. If there was anvone else there | don’t remember it. 
(Q). What time did Mr. Bob Morgan leave your house that day, if’ he 
left at all? 
A. Tt wasn’t verv lone before sundown, 
i). Did he eome back that might iy 
A. No, sir. 
(). Didn't come baek and stay all nivelit with vou 
\. No, sir: he went home. 
(). Who staid all night with vou that night ? 
\. Will Burt. 
i. Anybody else? 
A. No, sir. 


(). a eae there Saturday morning cilia ~taid there until Monday 


“) 


morning, 
A. Yes, sir. 
(). Where did he vo Monday morning ? 
A. Started off to lis work. 
2 Where was his work at? 
A. He was OL king cotton there. 
{). Who tor: Black Hoy t, wasnt he? 
A. He was picking on Black Hovt’s place, 
{ 


, 


,. Plow lony had he beep picking F 
\. Just started to work. that morning. 
d. Did vou see Jim Lowry there that evening ? 

\. Yes, sir. 

(). What time? 

\. [I don’t remember what time he eame, but he was there after sun- 
down right <mart while afterwards, 


. . ’ ? “i 
ivht smart while after dark, then * 


_ 


TAL kind (y] horses were thes tliat went lip) passed your house” 
r seen them. 


’ . ‘ & 
Voll evel mere? Tye horses | 


- 
~ 


se 


[ have seen them lots of times. 


— 
! 
; 


J. mo knew they were Sam Morgan's horses’ 
i. tem Oe, 
(2. Do vou know anvthing about Mr. Morgan having a difficults 
fin) upthere with his brother a day or two betore, or two or three days ? 


1h, vou know what thie lieacl the dittieulty about 4 
\. There was a trouble between them, 
()) What was the trouble between them ? 
A. There was a trouble between Mr. Sam Morgan and Mr. Bob Mor- 
+}. if Wits some thing about their horses, | think, 
’ Which hors Wiis it, the vray horse or spotted horse ? 
\. The vray horse, 
). That was Mr. Sam Morgan’s horse ? 
\. Yes, sir. 
Q 


Do you know what they had the diteulty about ? 


~sSe 


a a a een ee 
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| think it was something about him riding him too hard 
2. For riding the hors 
A. Yes, sir, 
Q. Do vou know whether Mr. Morgan had a pistol when he went dow! 
there that day ? | 
\. No, sir. 
(). Did Morgan ever tell vou he had. Bob) Morga: 
A. No, sir. | 
W hat id he tell vou about 
\ He didn’t tell me nothing 
». He didn’t tell 
A. No, sir. 
». How did vou learn about it 
Col. CLAYTON, | object to that It is not competent lo witness) 
Were vou present at the time of the difficulty about the herse ? 
A. No, sir. 
Mr. Wor FENBERGER wT Vithes- He \\ do vou know thes hac 
ditheulty. : 
Ol jected ta, 


-_ 


vou anvthin in 


| ihe ( di! RT. 1} “Tit Wiis?) ‘ pyre —eoryt sive ‘ iT] 7 riesl kK rhe + pry hhing albwott 
? , 
it. leagnlls speaking. 


() You say he came to your hous Saturday mort ine oO the second 
dav of November: vour are certain of that” 
A. Yes, sir. 
$10] Q. How do vou recollect that 


A. I recollect it: l knew the dav ot the month 
Q). Did you have any dates put down, anything that vou remember this 
particulal date bv. anvthing that wav. onliv vour mind 
¥ No, sir: | just remember the adat tive dav of the month 
oP You never thought anvtiitnge about : 


. « 
1. No, sir. 
‘Y. You didn't charge your memol vhat dav he came there at all. He 


just comerup there from Arkansas and went to ype king cotton: that ts all 
vou Know about it, aint it? 

A. Yes, sir. 

(). Did he stay all night at vour house on Sunday night 
\. Yes, sir; ov Saturday night and Sunday night. 

’ Dict he have any hiskevy when he came there 

\. If he did I didn’t see anv. 


». If he had had anv von would have seen it, would vou not 
A. Yes, S11 : | never seeth any Will=neCy, | never see any whiskes 


Q). Did vou see any whiskey while he was up ther did von see him 


£. "NO, OW. 

d. What time did he leave that country ap ther 

\. It was in January I think. 

(). How long after this man was missing before he left up there 7 
\ | dont remem ber how long if wis 

? Did he ever 


. ri hack thy) there arrer he nine down iv re To) kort 
Smith 


‘ 
Sal 


l6317—lé 
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A. Yes, sir; he come back once from Ft. Smith up there. 

(). What time was that? 

A. He came down Lere after a warrant and got the warrant and came 

back up there; that was the first of January he came to Ft. Smith, 
402 and he came back and staid, it was the first, sometime about the 

first of February, he had to go back again; he has not been back 
up there since; [think it was the third day ot February he had to come 
down here. 

Q). If ithad been the third day of January, that would have been the 
day he was coming down here, wouldn't it? I don't want to confuse vou. 
If you think it was the third day of February, let it go that way. . 

A. I don’t know exae tly the day he come down here. 

Q. Do vou remember when this defendant was brought down here ; do 
you remy mber the crreumstance ? 

A. Yes, sit. ) 

Q. Did you ever see this man Burt up there after that time ? 

A. Yes, str. 

(). {re you certain of that”? 

A. Yes, sir. 

(Q). How long did he stay up there? 

A. He lett about the first of February, when he had to come back 
down here again. 

Q). Atter you learned there was an indictment found against him, did 
he ever come back up there, or did) vou ever learn they had found a bill 
against this man here and had him down here in jail ? 

A. Yes, sir. 

(). After that was done, after January or February, did Mr. Burt ever 
come back up there any more? 

A. lle never come hack 

(). When did vou first see him atter that, atter he lett ? 

A. it has been about two weeks age, | think. 

‘). Where did Vou see him ? 

A. At his aunt's. 

Q). Where is that” 

A. Here in Franklin County, 

4). Then he wasn't in Texas—Blue Ridge, Texas—about 2 weeks ago, 
was he? 

A. l don’t know, sir. 

Q. You know you saw him down there in Franklin County ? 
403 A. I don’t know whether it has been 2 weeks or not; I think 
last Friday was a week ago, or 2 weeks ago. 

Q. Which was it? 

A. I don’t remember ; I think it was 2 weeks ago last Friday, 

Q. How long had you been down there ? 

A, Ever since the 15th of April. 

Q. When did he first come there? 

A. I think last Friday was two weeks ago that he come. 

Q. Where did he tell you he came from? Where did he tell you he 
had been ” 

A. He didn’t tell me. 
Q. Did he tell you he had been at Ft. Smith ? 


ad 


A. 
Q. 
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Yesm, sur. 

Last Friday was two weeks ago? 
Yes, sir. 

Are vou any connection to Burt” 

Yes, sir. 

What connection ar vou. 

Cousin by marriage. 

Do vou know whether vour husband is any connection to Sam Mor- 


gan or not. 


A. 
(), 
oi” 


A. 


Yes, sir: they are cousins 
Weer they raised out in the old country together—that is, in Geor- 


No. sir: | think mi husband Wis about “2 vear-~ ola when his mothe 


and tather moved away trom ther 


404 


OO me OO lw 


. Mm lm. Mm Mm Mm an i -_ 
lk ok al a le el en le ee ee 


ss 


, 


> mm mms ~~ ™ 
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May 31. 1890—4.00 p. m. 


SUSAN Morogan 


» LAT POR. You are the wite of Robert Morgan ” 


Yes, sir. 

[dic vou know Sam Morgan in his lifetime 
Yes, sir. 

He was vour brother-in-law ” 

Yes, sir. 

Lo vou know the dav he was missing from that country ? 
Yes, sir: the 3rd day of November. ; 
On Sunday” 

Yes, sir. — 

Where were you that day 
At Colquet’s. 

What time did you go there ? 

About LO o'eloek in the morning 

Who went with vou? 

My husband. 

Did vou mete Will Burt thi re that day 

Y es, sir. 

Did he go there after vou got ther 

He Wis there when | went: lie Wilts there all dav. 
How long did vou stay 4 

Until about } hour by sun. 

Was Jim Low ry there that da t 

Yes, sir. 

Did he come before you left 
Yes, sir. 

To ¢ ‘olquet’s ? 

Yes, sir. 

When vou left there 4 hour by sun state where Burt was then ? 
Right there. 

You left him there ? 

Yes, sir. 


-?} 


*? 
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(2. Did vou eat dinner there ? 
A. Yes, sir. 
Q). Did Burt eat dinner there? 
A. Yes, sir. 
405 (). About what time did you eat dinner? 
A. About 12 o'clock. 
Cross-examination : 
Mr. Woirennercer. How long had you been acquainted with Sam 
Morgan ? } 
A. Since the 27th of last January a year ago. 
Q. Did he stay about vour house a wood deal ? 
A. Yes, sir. 
(). Pretty much all the time ? 
A. Yes, SIT. 
Q¥. When did he leave your house ? 
A. | am not eertain, ° 
Q. Do you remember what day of the week he left your house ? 
A. He lett my house on Monday. 
Q. Do you know what made him leave your house ? 
A, He just didn't want to stay no longer, 
Q. You and he got quietly along together ? 
A. Yes. sir: we never had a short word. 
Q. He always treated you right and you treated him the same way ? 
A. Yes, sir; just as well as I could ask of him, 
Q. Do you know if your husband and he had any trouble ? 
A. If thes idl | never heard of it. 
Q). Did you ever hear of them having any trouble at all? 
A. Nothing only what my husband told mie, | don’t know the words 
was spoken ? 
Q. About that time Sam Morgan left your house? 
F Yes, sir. 
(). Dy vou know where he went to” 
A. To Mrs. Harris’. 
Q). Do vou know what the trouble was about? 
, (bout a horse. 
Q). Had your husband sold a horse to Sam Morgan ? 
A. No, sir; Sam had bought the horse and we had paid our money on 
it, and if he didn’t pay for it then the horse was to be turned over to us. 
Q. When was he to pay for it? 
A. He didn’t sav when he was to pay for him; just when he got his 
money out of his cotton, 
2. Had he vot his Inoney out ol his cotton ? 
106 A. Part of it: not all of it. 
(Q). Did Sam take the horse with him when he left your house ? 
A. Yes, =r. 
(). W here did he take the horse to? 
l Sip pose to Mrs. Harris’ 7 
) What mice Bob ro and take the horse ” 
A. He ought to pay for the horse or leave him there. 
Q. You stated you were at Colquet’s on the 3rd day of November last ? 
N 


Yes. =IT. 


, 


) 
i. 
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Q. What were you doing up there ? 
A. Just went up there to spend the day. 
Q. Just on a visit ° 
. Yes, sir 
o Who went with you ? 
A. My husband. 
~ Who was there when you got there 
. Mr. Burt. 
a Anybody else 4 
And Mr. Colquet and his wite. 
o That Ww: — 
A. Yes, si 
Q. Did oan take dinner there? 
A. Yes, sir. 
Na What time did the defendant and Mr. Morgan pass on the horse ? 
. Between lOor I. 
Q Dic vou see them ” 
A. No, sir. 
Q. How do you know they passed ? 
A. [heard Mr. Burt and my husband and Mr, Colquet say so; that is 
all | know. 
Q. What time of day did you say that was? 
A. Between 10 and 11. 
Q. Did thev have a clock ther 
A. Yes, sir. 
Q. You — at the clock and saw what time it was° 
(No answer. 
Q. How long did you stay there before vou left that evening + 
A. Until about-} hour by - re 
407 Q. You and your husband then went home ? 
A. Yes, sir; and left Burt ther 
(). Was Colquet there at that time”? 


-? 


A. Yes, sir. 
(). His wite there, too” 
A. Yes, si 


Q. Anybody else? 

A. Mr. Lowry and Mr. Ramsey. 

(). What time did Lowry come there ? 

A. Very near night. 

(). How long had he been there before vou left? 

A. } hour, or perhaps longer. 

Q). You left about an } hour by sun” 

A. Yes, sit 

(). You don’t know where Burt staid after that that night ? 
A. He staid there that night, they told me. 
Q. Lasked vou if vou knew where he staid * 
A. I don’t know only just what they told me, I left him there. 
Q. Did vour husband stay there all day that day ? 

A. Yes, sir. ; 


Q. Do vou know whe, Burt came to, the settlement there ° 


; 


he en a ee ae) ee ee ed 
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A. Yes, sir; the first day of November, on Friday evening ; he came 
to my house on Friday evening and staid all night and went to Colquet’s 
Saturday morning. 

(2. When was Sam Morgan at your home last ? | 

A, On Saturday evening; he just passed by; he was looking for Burt, 

(). Do you know where Burt came from ? 

A. From Arkansas ; from home. 


R. B. RAMSEY. 


Col. CLayTon. Where do you live? 

A. Near Muskogee. 

Q. How far do you live from Harnage’s ? 

A. About } mile; [ did live at Harnage’s last year. 

Q). Did vou live there in November last ? 

A. Yea, sir. 

Q. You knew Sam Morgan ? 

A. Yes, sir. 
408 Q. Do you remember the day he was missing in that country, 
supposed to be killed ? | 

A. Well, the last time I saw him was on the 3rd of November, on Sun- 
day morning. 

(). Where were you? 

A. At Harnage’s. 

QQ. You saw him pass by ? 

A. Yes, sir; he stopped there awhile, 

Q. Anybody with him? 

A. Mr. Crumpton was with him. 

Q). About what time was that? 

A. I don’t know; it was in the forenoon though. 

Q. Do vou know William Burt ? 

A. Yes, sir. 

Q. Did vou see him that dav ? 

A. Yes, sir. 

(). Where? 

A. Over at Colquet’s, about a } mile from Harnage’s. 
(). What time did you go to Colquet’s ? 

A. It was in the afternoon some time, 

Q. About what time? 

A. I don’t remember; it was along in the evening. 

(). Betore sundown” 

A. Yes, sir; when I went there it was before sundown a good while, as 
well as I remember; it was an hour or two by the sun. 

Q. Who did vou tind there when you got there? 

A. Mr. Colquet and his wife and Bob Morgan and his wife were there, 
and Will Burt was there, and Mr. Lowry—I forgot whether he was there 
when I got there or not, but he was there when I was there part of the 
time; I believe he came after I got there. 

Q. How long did vou stay ? 

A. As well as I remember it was about sundown when I lett. 

(). Where was Burt then? 


~— 


-_ 
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A. At Mr. Colquet’s 
(). You left him there? 
A. Yes, sir. 
(). Certain of that, are you? 
A. Yes, sir. 
Q. When vou went there vou found Burt there and you left 
109 ~—s before sundown, and you left him there? 
A. Yes, sir. 
(). Where was Bob Morgan ? 
A. He left Colquet’s just before I did, him and his wife; his wife was 
riding and I torgot whether he was or not. 
(). And you left before sundown ” 
A. Yes, sir. 
(). Do you know whether Burt is a whiskey peddler or not * 
A. I never heard ot it. 
Q. Did you ever hear of him selling whiskey up there 


A. No, sir. 


+) 


Cross-examination : 
Mr. WoLFENBERGER. You live near Muskogee? 
A. Yes, sir. 
(). How long have vou been living in that neighborhood ” 
A, 2 or 5 vears, 
Q. What were you doing up there” 
A. Farming. 
(Q). Are you a citizen up there’ 
A. No, sir. 
Q. Have you a farm up there? 
A. No, sir. 
Q. Are vou married or single’ 
A. Married. 
Q. You have a place that vou work on? 
A. I am a renter. 
Q. Whose farm were vou living on? 
A. Hovt's. 
@. How far was that from Muskogee? 
A. About & miles, 
Q. How long have you been living right in that settlement? 
A. Only last vear, but I have been living in the neighborhood around 
Muskogee for 2 or 3 vears. 
(). What time did you meve to Hoyt’s place * 
A. Last vear. 
(). When did vou move to Harnage’s? 
A. Last March a vear ago. 
QQ. You made a crop there last year at Harnage’s’ 
A. Yes, sir. 
(). W here were you on the 3rd ot last November 4 
A. There at Harnage’s. 
(). What doing there? 
A. Living there. 
q). Anybody there on that day } 


, 


; 
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A. Yes, sir. 
410 Q. Who? 
A. I don’t remember—a good many. There was Mr. Lowry 
and Mr. Harnage and Charley Vann and Mr. Robinsen, 
Q. How long did you stay there that day ? 
A. I staid there until the afternoon. 
Q. ‘Taken meee there, I suppose ; you lived there? 
A. 3,8 
Q. Did al were take dinner with you? 
A. [don’t remember only the home folks. 
Q. Did you chop up any wood that day ? 
. | dow t remember 
ig. To make a fire to ret dinner with ? 
A. | don’t reme ober, 
(2. Did you have a horse working that day 
. I didn’t work him that day. 
Ad. Dict you water your horse that day t 
. He was outside. 
(). Tell lls something f lse vou done On that day. 
. | went over to Colquet’s in the afternoon, 
(). How do you know you did”? 
A. | remember. 
How do you know it was on the 3rd of November 


~) 


\ c 
\. Beeause IT know. 
(2. Tell me how you know it. 
\. Because [ remember it ; that day was on Sunday. 
J. Did you havea memoranda book and put it down” 
\. No, sir. 
(). Was it in 1890”? 
1. 1889, 
? When did Vou next see the defendant ? 
\. It was that night at Hovt’s, about dark, as well as [ remember. 
(). How far were vou living from Hoyt’s ? 
\. About 2 or 300 vi ards, 
¥. Name all the persons there at Harnage’s that day. 
A. L told vou a few minutes ago all I could remember; Mr. Harnage. 
Mr. Robinson, and Mr. Lowry, Charley Vann, Mr. Crumpton, and Mr. 
Morgan. : 
(), When did you first sOe Mr. urt t 
411 A. I don’t remember ; it was last fall some time; as well as I 
retiy mber, it Wiis in October. 
(). What time in October ? 
fae | don't remember. 
Q. Had he been picking cotton up there 
A. Yes, sir: in the neighborhood. 
(). In October”? 
. Yes; sir 
Q. Where was he picking cotton the first time you saw him picking it? 
A. In Sam \Iorgan’s eotton field. 
(). You think that was in October some time? 


) 


- 
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A. As well as I remember, it was. 

Q. Do you know where he was Friday, Saturday before Morgan disap- 
peared ” 

A. I don’t know; if I saw him, I don’t remember it. 

Q. Were you at the fair at Muskogee ? 

A Yes, sir. 

Q. Did vou see him up there ” 

A. I don't remember. 

Q. You said you never heard of him having whiskey up there ” 

A. No, sir: | hbever did. 

(). Dic vou ever see him drinking 

\ 


I have saw the man take a drink. as well as I remember. 
} 


+? 


Q. When was that; whose whiskey was he drinking ‘ 
A. I don’t know ; there was a crowd of boys. 
Q). You seen them pass it around ? 
¥ Yes, <ir. 
(2). You can’t tell me whose whiskey he was drinking 
A. No, sir. 
q. You remember, though, seeing him drink whiskey * 
A. Yes, sir. 
q). At what place ? 
A. It Wiis on Hovyt’s furm or near the tarm Hn) thie road. 
(2. Who was present when he was drinking ? 
A. I don’t remember all that were there 
(). Tell me some of them. 
A. Mr. Colquet and Mr. Curl or some such name and I was there. 
Hz Q. What kind of whiskey was it, good or bad ? 
A. T guess it is all good and better; [don’t think it was very 


*? 


; 


had. 

(2. You never have anything bad up there ? 

\. T don’t generaliy have very much of it. 

Q. You know good whiskey from bad when vou take it? 

A. Well, we don’t strike any that is bad; it is all good—good and 
hetter. 

Col. Cuaytros. This whiskey vou saw him drinking, it wasn’t on the 
Sunday vou saw him there? 


\. No, sir. 
(iy. W. WILLiamMs. 


Col. CLAYTON, ii vou remember the dav that Sam Morgan Wils IDiss- 
ing ” 
A. Yes, sir. 
Q. Did vou see him that day ” 
A. Yes, sir. 
(). Who, Sam Morgan ? 
fa. No, sir. 
Q. I will ask you if vou saw Mr. | 
A. Yes, sir. | 
(). Where? 
A. At Colquit’s. 


’ 
. 


urt that dav? 
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(). Were you over there ? 

A. Yes, sir. 

(). What time did you go there? 

A. I got there when the ‘vy were eating dinner, [ suppose about 12 o'clock ; 
[ remained there until between 4 and 5. 

(2. Was he there when you got there ? 


A. Yes, sit 
(). Did he remain there all the time you were there ? 
A. Yes, sir 


Q). Did you ever know or hear of his peddling whiskey uys in that 
» 


country * 
A. No vsir: | never seen the man before that dav in my life. 


Cross-examination : 
Mr. WoLrENBERGER. You are well aequainted with him ? 
A. No, si! 
1153 (). How many times did you ever see him? 
A. Never, until that day. 

Q. How many times did you ever see him * 

A. T told you T never saw him antil that dav. 

Q). That ain’t answering the question. 

A. He was in my company all the time after I got there except while 
we were eating our dinners, 

(). Where was he eating dinner ? 

A. Sitting out on the porch, | reckon _ | eould hot See him. 

Q. You got there about dinner ? 

A. I got there when they were eating dinner. 

Q. Who was at the table? 

A. Mrs. Colquet and Bob Morgan’s wife and Mr. Burt was eating din- 
ner. 

(2. You say vou were with him all the time only when eating dinner, 
Where was he then” 

A. He was at the dinner table. 

Q. T thought vou staid with him all the time only at dinner; what 


~) 


é 


do you mean Lys that 

A. I told vou they were eating dinner when I got there, and T thought 
I was with him all the time only when he was eating dinner. 

(). W here Wils he when vou eat dinner ? 

A. At the dinner table when I got there, and he remained there until 
ot through eating. 


— 


9 
Q Hlow long did he stay at the dinner table ? 
\. I eouldn’t tell you; I had no watch. 
Q). Did they not have a clock on the wall? 
\. I don’t think they did—they might. IT never was there betore that 
day 


(). You were in the house ? 
A. 1 went into the door and stepped into the room to dinner. 
(). W here did vou vo atter dinner ? 
ti4 A. I went out and sat onthe porch in front of the house ; we all 
sat there. 
Q. How long did you stay there? 


he ETN NN tes: St. 
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A. Until about half after 4 o'clock, when I went home ; they didn’t 
have but two or three chairs and—— 

Q. You sat on the poreh from dinner until about } hour by sun‘ 

A. Until about : atter 4 o'cloek : | Suppose it was that: by the time I 
got home it just lacked a few minutes of 5 o’cloek, 

(). You have got il clock at hem then 4 

A. Yes, sir. 

QQ. Where did you go to when vou got home? 

A. ] ot off my horse and went on to the house and looked at the clock 
and got the paper and sat down and went to reading. 

Q. What kind of a paper were vou reading? 

A. The * Missouri Republican ;” just looking over It. 

(2. What was the news in the paper” 

A. It is a hard matter to tell you; [| wasn’t much of a reader; I can’t 
tell you the general information of the paper at all. 
Can you read at all—did vou ever go through the old spelling book ? 


; 


No. sir: LT never went to school but 6 davs In mis life. 


ot : 


Can vou write yvour name ” 

No, sir. | 

It | vive vou il hook could vou read it i 
| expect tL eould spell along and make out what it was like. 


; 


all 


+ 


—— . 


Can you spell your nany 
| expect, probably, | could. 
Spell it? 
[ sign my name George Williams. 
Spell it? 
si. (7-0-0-r-y-6 W -i-l-l-i-a-m-s. lt will do fora man that don't know 
anything. 

Q. You ean't tell anything in the newspaper though ? 

A. Well, I don’t know tt is necessarv in this case. 

$15 (). I want to test Vour memory 
A. I was just looking over it to see it there was anything of im- 


Mm , 
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portance, 

(). How far is it from Colquet’s to where vou live 

A. About ; mile. 

q). Were vou walking or riding : 

A. Horseback. 

Q). Are vou living on the main road 

A. No, sir. 

Q. Did vou have any fences to lay down 

A. No, sir. 

(). Bet ween Vour house and Colque t's” 

A. No, sir; I went over by where Dykes lives, and I hollered and no 
one come out, and | went on down the field and I heolle red there : | 
thought mav be they might be in the field, and L couldn't see anv one, 
and i rode up to the house slow and stopped ut the pond ; | went to the 


ad 


7 


gate where I live and watered the horse there. 

~ Q. You started over to Colquet’s house and hollered ? 
A. Dvkes’ house. 
Q. How long did you stay there ‘ 
A. Just a few minutes ; I suppose 3 or 4 or 5 minutes. 


; 
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Q. Where did you go to then? 

A. Then to the field gate and hollered there, and I didn’t see anyone, 
and I just rode up and stopped at the pond and watered my horse, and 
went on to the house. 

Q. How long do you th'nk you staid down there? 

A. About 2 minutes, | guess. 

(. Who were you hollering for? 

A. For the folks. 

QQ. You went from there up to the pond? 

\. Yes, sir. 

Q. How long did you stay at the pond ? 

A. Just long enough for the horse to drink, 

QQ. How tar was the pond from your house? 

A. I guess about 300 vards, or 250. 

Q. Then you got home and got down off the horse and pulled 
116 your saddle off? 

A. Yes, sir; and [ put the saddle inside of the gate and turned, 
the horse in the lot - the lot was about 150 vards from the house, 

Q). Did vou feed him ? 

A. No, sir; not right then, there was some hay in the manger and corn 
in the trough; there was feed enough in there for him. — 

(). Then you went back to the house ? 

A. Yes, sir, 

Q. Then vou hung vour saddle up? 

A. Yes, sir; took it in the shade and hung it up. 

(2. Then you went in the house ? 

A. Xe, sir. 

Q). Going in the house vou looked at the clock and it lacked 5 min- 
utes of 5 o'clock ? } 

A. It might have lacked a few seconds of it. 

Q. Then what did you do then? 

A. T picked up the * Republican” and was looking over it a little. 

(). Did vou vet on the porch 4 

A. No, sir; | sat down in the house right in the door by the big end 
of the bedstead. , 

Q. How long do you think it took you? You stopped and called them 
sometime; you staid there 5 minutes, you think ; you then went down to 
the big gate and staid there? 

A. About 9 minutes outside of what it took me to ride the distance that 
[ was detained on the road. I live right at the end ef the road. 

Q. You did not meet anybody on the road ? 

A. No, sir. 

(). When were vou subpcenaed down here ? 

A. Friday morning about 10 minutes to 10 o'clock by the time I had 
there. 

Q. The same old clock? Why did you look ? 

A. Mr. West told me to come right away, and I wanted to see if I had 
time cneugh to get the train or not. I wanted to know what time it was. 

(2. What circumstance was it that directed you to look at the 
117) =o clock that evening and know that it lacked 4 or 5 seconds of 5 


o’eloek ? 
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A. I am in the habit of it when I go in the house when I am away to 
see what time it is when I get back generally, and I most always look ; 
and I most always look when 1 go away what time it is; [ generally pay 
particular attention to what I do before I do anything ; sometimes | make 
some mistakes though like Other men do. 

QQ. You never dreamed of any trouble ty) there at that time” 

A. No, sir. 

(). There is nothing in the world that attracted vour attention to the 
clock, and it just lacked 4 or 5 seeonds of 5 o'clock ? 

A. Yes, sir; Lam in the habit of doing that wav and | ean’t help it. 

Q. When was your attention first called to the clock since that time ? 

A. IT never thought anv more about it until T was asked about it. 

Q. Then there was nothing special attracted vour attention to it at that 
time ” 

A. No, sir, 


Winttiam Burr—Reealled. 


Col. CLayTON. Do you remember being brought in here the day before 
vesterday to confrent a man by the name of Hurst? 

A. Yes, sir. 

(), Do von know him” 

A. No, sir. 

QQ. I will ask vou if on the day Sam Morgan was missing, oo the 5rd 
of November, vou saw him ”? 

A. No, sir. 

Q). Please state if you were in a buggy with Sam Morgan on that day. 

A. No, sir: I was not. 

(Q). And saw him at Watson's place when Sam Morgan intro- 
118 duced vou to him ” 
A. No, sir. 

(). Where were vou Onl that day ? 

A. i Colquet’s. 

(). | think vou stated on the stand that you did net remember whether 
vou staid all night or not. Do vou now remember whether you staid all 
night or not? 

A. Yes. sir: after I have had a few moments thought to reflect, | re- 
member staving at Colquet’s that night. [| remember Mr. Lowry stay- 
ing there, and stay ing until after dark, 

(). It Is not true then that you were ina bugyrs that day iat all t 

A. No, sir: it is not. 

(). Or with Sam Morgan ” 

A. No, <r: | didn't speak te him. 

C'ross-examination : 

Mr. WoLFENBERGER. Where did vou sav vou were raised ” 

A. At Charleston, Franklin Counts 

Q. What time did vou leave down there? 

Col. CLayTon. | object to that. Tle has gone over the same evidence, 
[ brought him in to prove one port, 

Mr. Wo_renpercer. It seems to me I havea right to contradict him. 
He said he came up there on Friday before the 5rd of November 


hae 
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The Court. You can examine him on that point. 

Mr. WoLFENBERGER. What time did you leave down there ? 
A. I left Tuesday or Wednesday, 

(2. What time did you get to the Indian country ? 
\. On Friday evening. 


Q). Where did you stop? 
\ 


A. Morgan’s. 
QJ. Nobody sent for you to come up there? 
| A. No, sir. 
| (). I believe you stated vou went up there to pick cotton ? 
A. Yes, sir. al 


41S) (2. | believe you stated you did not have any money ? 

A. No, sir; [had money at home, but I didn’t want to take it. 
2. You got up there on the Friday before * 
\ Yes, sir. 
d. And vou staid all night where ? 
A. At Morgan’s. 
d 
\ 


, 


) 


Where did vou vo next day i 
A. I went to Colquet’s and from there to Mrs, Harris’; I went down 
there to see Mr. Morgan, my cousin. 
(2. What time did you get over to Colquet’s ? 
A. 1 went over there Saturday morning. 
Q). Did you stay there all day ? | 
A. Not quite all day; I had dinner there and staid that night. I went 


down to Mrs. Harris’. | 
Q). Did you come back up and eat dinner there? ~T 
A. Yes, sir. 
Q. Did anybody come there that evening to Colquet’s ? 
A. Yes, sir. 
(). Who? 
A. Sam Morgan ? 
(). What did he want? 
A. To see me, 
Q. Didn’t he want to hire you to pick cotton? 
A. Yes, sir. 
Q. Then he did not come specially to see you because you came in the 
country ? 
A. [ suppose he did; I don’t know; he told me when we were talking 
he had some cotton to pick and he would just as soon hire me as anybody, 
and I hired tohim. Next morning Mrs. Colquet fixed dinner for me and at 
I went to the field, and they told me Sam Morgan had gone, and I set 
my dinner down on the fence. | 


Q. You said you went back next day ? 

A. I didn’t mean that. 

Q. You mean to say you went back on Monday. You skipped Sun- 
day ? 

A. Yes, sir; I meant the next working day. 

Q. You got there on Friday night and saw Mr. Morgan on Saturday. 
Where did you see him ? 
A. At Colquet’s. 
Q. Did he take you down there ” 


bo 
~] 
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A. No, sir. 
Q. He didn’t leave you down there, then? 
420 A. No, sir; I went with him down to Black Hoyt’s about } of 
a mile, or a little over. 
Q. What time was it when you left there? 
A. Nearly dark. 


Q. How long did you stay at Hoyt's? 
A. We didn stay down there long; about a } hour by sun when we 
got up there; I went down the field with him then and talked. 
Q. What time was it you went to Muskogee ” 
i A. Monday morning. 
(). What did vou go to Muskogee tor”? 
A. | went up with the boys. 
(). What tor? 
A. I don’t know what tor; [ just went along ; | had no business. Mr. 
Colquet had sold Mr. Sam Mor van his horse and he left the country and 
he wanted to run an attachment on it. 
Q. How do vou know he left the country ? 
A. Well, 1 don’t know it; [ just supposed he did; well, he was gone. 
Q. You did not know where he went ? 
A. No, sir. 
(). That was Monday y 
| A. Yes, si 
| (). You are certain of that, now ” 
A. Yes, sir. 
~T (2. Were vou ever at Muskogee betore? 
A. No, sir. 
q). You were vot there at the fair? 
A. No, sir. 
). You were connected with sam and well acquainted with him ”? 
A. Yes, sir. 
q. You saw him in Arkansas’ 
A. Yes, sir. 
(). He heard you were in the country and he came to give you a job of 
work ? 
A. Well, I don’t know whether he did or not; he didn’t know whether 
I wanted work. 
@. Didn’t you state you hired to him? 
~ sir. 
es Q Did you go to work ? 
No, sir; I started. 


O. W hy did you not go on? 
Because | told you j went to Mus kovee, 
421 a. Why did vou not pick the man’s cotton out ? 
Because he left the country. 
(). How do vou know he left oa country 
A, | didn’t know th: it he le tt. but he Was gone some whe ‘Te, 
(). Now, vou say you went to work and took your dinner down there 
and left it out there 
A. Yes, sir; a rad or two. 
Q. Where was your dinner left several days ? 
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A. At Mrs. Vann’s; I said a day or two. 

Q. Who took your dinner to Mrs. Vann’s ? 

A. I did. 

Q. Why did you leave it at Mrs. Vann’s ; where was Robert Morgan 
| at that time? 
| A, At home. When I got to Mrs. Vann’s Mr. Ramsey told me about 

him being gone. 

(). Head you seen Robert Morgan at that time ? 

A. IT don’t think T had; | didn’t see him; not at that time. 

Q. Why did you not go back to the cotton; you had not seen Robert 
Morgan at that time who wanted vou to go to Muskogee ? 

A. Mr. Colquet was there. 

QQ. IT suppose he went? 

A. He was there and he said he wanted me to go, and some one went 
after Morgan and Morgan came back and we all went together to Mus- 
kogee. 

(). Colquet went with you to Muskogee, 

A. No, sir; [I don’t think he went with us, 

Q. You went over there to go to work ? 

A. Yes, sir. 

Q. And you went to Mrs. Vann’s and left your dinner there until Col- 
quet came; then you had a conversation, then Morgan was sent for, and 
you all got on your horses and went to Muskogee ? 

A. Yes, =r. 

(). Now, what did they want you to vo to Muskogee for 4 

A. On Saturday evening Morgan told me he had given Colquet 

42 ao note, an Colquet said he went to Morgan and tried to vet him 

to give another note or a mortgage and he wouldn't do it, and 

it made Sima little mad, and Sam told me if he didn’t keep quiet he 
would beat him out of his horse if he could, 

(). If Sam Morgan had gone down there and given his note well se 
cured then there wasn’t any necessity for it. He wasn’t trving to beat 
him out of the horse. Who told you that ? 

A. Sam Morgan told me the evening before if he didn’t keep quiet and 
hot cut up he would beat him out of it if he could, 

Q. If who didn’t keep quiet ? 

A. Mr. Colquet. 

Q. You told Colquet that, did vou? 

A. Yes, sir. 

(). What did Colguet sav to that ? 

A. Ile didn't Say aAnNVening ~ he “il (| he would keep quiet, he beheved 
he would pay him. Tle owed him S115, 

Q. You say vou went over there that morning and Colquet was_ there, 
and Morgan came there and they wanted you to go and make an affidavit. 
Why would they want vou to go up there and get out an attachment ? 

A. That is all Pknow, ifthat is anything. 

Q). Did vou make a statement ? 

A. Yes, sir. 

(). Do vou know what Morgan said was the grounds for the attach- 
ment ° 

A. No, sir. 


Q. Did you swear anything about it”? 
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A. No, sir. 
Who examined you up there ? 
> Olle, 


N 
You 2 not make a statement to the agent at all, did you‘ 
Y 


’ 


‘’ 


(2. Me ah Vou just tf I] mea homent avo 
\. threowerhit vou meant | Wils Wert). | rach a ostatement to the 
iorenit, : 
re What «lid Morgan sav when tn ) lown there about it? 
\. Ldon’t know what he said: he said they would go and get out 
42°) an attachment; he had lett the country and they didn t-know why. 
(). Had vou heard he left the co patry til vou went there that 
ddan 


\ Ne. sir: het until rent down ther , Mr. Ramsey { lel the cht it 
FP You were rend tovo to work an lett vour dinin r there carnal \or- 
raili Wats sent for and vou all Went ts \luskogwee 

\. Yes, sir. 

Q). Who were vou talking to when vou came up there about the prop- 
erty. cbse Whit “ant pe sills TO VO when did vou tell (‘olquet 
aboutit y 
i. Phe nivht before, 


And he didn’t think he would trv to beat him out of his debt 


(). He had it seeured, didn’t hy 

A. No, sir. 

(). Wasn't the note given to Black Hoyt? 

A. No, sir; that was Bob Morgan; Colquet had no connection with 
thiat ~ 

(2. Was anybody on Colquet’s note for the mone 

A. He told me there wasn’t. 

i You don't know anytli weonly what he told you” 

\. that is all, 

(). When vou went to Miuskoge | beleve you stated that there was 


; 


nobody asked vou what Sam Morgan teld you about the note, but you 
stated to © olgun t the bioht before what Sam Morgan hac told vou about 
beating him out of the note” 

\. Ele didn’t say he would do it: he said if he didn't keep quiet and 
quit cutting up; PT think he said that, 

/. You did not tell anv bods auf MIuskovee about that: Vo stated Lo 
Mr. Clayton that vou did not know where you staid all night Sunday 
might the Sra of Novels r, TSSo 

\. No, sir: TP didn’t say that. 

(). You didn't? 
$24 A. Ldon't think I did: [told von J] staid there at ¢ ‘olquet’s or 
Morgan's one. 

QQ. Didn't vou state vou did not know where you staid all night? 

fie No, sir: | don't think Il s aid that, 

(). Did vou know? 

A. 1 didn’t right at that moment. 

(). When did vou first remember ? 

16317 


1% 
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A. I remember now. because I was there atter dark ; 1 remember being 
there all the evening, and | remember Williams and Ramsey being there, 
and Bol) Morgan and his wite staid there until pear might, and the next 
day Mr. Colquet’s wife fixed dinner and I started to the field. 

(). What was he to give vou 2 
. @ bits if hiumdred, 

() Dick ba pave Vou anvthing : 

Why should he 

’ [dick bn 

\. Whi should he—no, sir: he didn’t 


( 


i. You SAV Vou were pot away Trot thr house (ot) the 3rd day ot NoO- 
vember, ISSO, until date in the eve Hine, Wher did You oO late in) the 
evening 

A, ‘| ; that i} sili went anvwhere, 

(), Did vou stay ther li day ? 

1. T think IT staid there all dav and all nig 

(). When did Voll Tits! recollect thisat 

\. After | left the stand: arter IT had time to think: I eouldn’t  re- 
memibes mist at the spur of the moment, 

(). Whe told’ vou where vou staid all that mgeht? 


A. Nobody. 

(Q). Why did you send for these witnesses to come down and testify vou 
staid there 

A. I know they knew where J staid; that is, Colquet’s wife did and 
Mr. Colquet, but the others [ didn’t know, because they were not there, 
and Jim Lowry, T knew he would know. 

QQ). What time did Lowry leave? 

A. Atter dark a right smart while. 

(). What time did he come that day ; 
425) \. He came there a } hour by sun; mavbe a little earlier in the 
evening, : | 

Q. You got there on Friday and staid there all dav. Were you ever 
in the bottom that day at any time on Sunday ? 

A. No. sir. | ! : 

(). Never away from the house? 

A. No, sir, 

Q. Did you have any whiskey up there in that country: 

A. Yes, sir. 

Q. Did you take any whiskey up there when you went up in that 
country 2 

A. No, sir. 

Q. How much whiskey did you have up there? 

A. I taken Mr. Colquet’s wife and Morgan’s wife a 4 pint apiece. 

Q. Did you ever cross down there and go on the other side of the river 
and get whiskey and bring it back in the country there ? 

A. No, sir. 

Q. Did you meet Mr. Brewer just on the bank of the river and you got 
lost and he piloted you to a graveyard and you paid him in whiskey for 
piloting you? 

A. Yes, sir. 

Q. What did vou have with vou? 


; 
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\. That whiskey I was telling you about. 
XJ. Where did vou get it? 
A. At Fort Smith, here. 
». What time was that ? 
\: I don’t know: about December, mavbe. 
Q. You went over one day and came back the same day ? 
A. Yes, sir: 1 went home though; I didn’t go to Fort Smith after 
whiskey; I went home and they requested me to bring them that whiskey. 

(). You came back the same eve ning and rot lost that night t 

A. Yes, sir; | lett my horse at Bragg Station, and when the train came 
hack the next evenine it was late. and by the time I got to the bottom it 
was dark. 

(). Did von have any keg or anything in the satchel coming baek ? 

A. No. sir: whoever swears that swears a lie. I have heard 
426 that some one was vrolng to swear if. lL don’t know whether thev 
have or not, 


,* 


2 iy sSWeurs that =“Weiurs it ile 
A. Yes,s 
a2 


f ans shady would sav vou had whiskes up there only what you have 


{ 


{ 
spoke 1} ot woul | swear i hie” 

A. Yes, sir, 

(). If any body Wis fo Sav Vell irayt thi . I ye fore lriday would swear a 
lie also? 


A. Yes 
(). Those Twi ’ pints Wils all thr Whiskey vot ever had in that country ? 
A. Yes 
RicnHarp M. CotgueTt—Reealled. 
Col. AYTON. On the dav that Sam Morgan was missing, the 3 of 


me on Sunday, vou sav vou saw him ? 
A. Yes, sir. 
~ I w: ant to know if you saw William Burt upon that day * 
Yes, sir. 
Q W here did vou see him ? 
A. At mv house. 
q). Deo you remember when he eume to your house 
A. He eame back there on the Saturday evening before. 
©. How long did he remain at your house? 
A. Until Monday ; Monday morning. 
(). Was away from home on Sunday ? 
A. No, sir. 
Q. He staid there all day t 
A. Yes, sir. 
q. And staid at your house on Sunday night? 
A. Yes, sl] 
Cross-examination: 
Mr. WoLFENBERGER. You say he came back to vour house Saturday 
evening late’ 
A. Yes, sir. 
Q. Do you know where he had been ? 


, 


—) 


276 BOOD CRUMPTON Vs. THE UNITED STATES. 


A. He was at my house, and Sam Morgan came over there and he went 

back with him. 
(). That was in the forenoon, was it 
127 A. No. sir: late Saturday evening. 
Q). When did Mr. Burt first come to vour house ’ 

A, IT don’t remember about that; he eame there that day some terme ; , 
l don’t remember what time, 

Q. Where did vou say he staid all night Sunday night when vou were 
Onl the stand befor 7 

A. | don’t think I said he staid cLnn where, 

Q. Were you asked anything about where he was? — 

A. TP was asked where he was on Sunday. He was at my louse on 
Sunday. 

CQ. Dich’ Vou Answer Thre a whith aor Vou did het know \' it It he Was 
on Sunday t 

A. No.sirs Sundav nieht. 

Q. You sav vou don't know where he staid on Sunday night, don’t vou? 

A. No, ir, 7 7 

FF When vou were on the stand the other time? 

A. No, sie: | dlon't think | <tr anvehing calpoouat that : (| nt think 
| was asked that cy tue Stion, 

i2. Were vou asked if it <taid ull | iVvoat vour house ? 
A. Yes, sir: I think | was. 
Q). Were vou asked if Mors. Morgan was at your house ? 
\. | think | Wilks. 


iJ. What time cid Vou say Morvan left vour house that dav ? , — 
fice Late i thi evening, } 
Q. What time did Hoyt send a mule over there? Did TLovt send a 
mule over there that dav for Mr. Morgan to look at? Did Mr. Morgan 
leave there thisat d by sun cre) down ta Hoyts ti look at 2 hors nr i mile? 
a Nr. Stearns enine over t hie rt riding it porn and Morvan Creel cot thacat 
and rode it off to Vann’s, 
() Llow lone Aid he tity thy re 
A. Not very lone , 
(). What time did he come to vour louse that day 4 
A. lin thy morning 
428 (). Was he there when Mr. Crumpton and Sam Morgan passed ? 
A. LT don’t remeniber. 
Q. You ought to remember that. What time did Will Burt come into 
that nelwhborhood ? » 


A. On Friday betore, T believe that is right, but T wont b positive, 

Q). Did vou know him while be lived there in the State? 

A. Yes,sir; we have been principally raised together. 

Q). When Morgan came to your house did he hire Mr. Burt? Did 
you hear the contract for him to pick cotton ? 

_ No. sir: l don't think | did, 

Q. Did Mr. Morgan come to vour house to hire him to pick eotton on 
the Saturday before”? 

A. I don't know, he came over there on Saturday before that Sunday 
and carried him off. They didn’t stay there bat a few minutes, 

ed 
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Q. Do you know whether he hired him to pick cotton after he came or 
not? 
A. Yes, sir; he hired him to pick cotton for him; I don’t know he hired 
him there ; I didn’t hear any trade mace. 
(). When did he go to pick for him? 
A. I believe he went over there; [don’t remember anything about that. 
(). You know he picked eotton tor him 
Yes, sir l know that. 
() Dut don’ f vou reme “nber when it was 
A. No, sir; on Monday, I believe. 
(). Where did vou go on Monday aiter it Was understood that Morgan 
had lett the countrys 
A. I went to Miuskove 
(). Who went with vou? 
A. Mr. Morgan. and I believe Mr. Burt went along. 
Col, ULAYTORN. ae Is role over the same eround, 
Mr. Wotrenpercern. I never heard of him going there betore. 


‘? 


-? 


$24) Robert Morcan—Reealled. 


Col. CLAYTON. You said when on the stand—— 

Mir. Wo_Leenpercer. It was understood that this man was not to be 
used as a witne ss, Now, sir, top pourt him on the stand to testify “eens to 
by crolng it long Wives Tor meet justices 


The Cover. He ts a brother of the mau who was murdered. (To Col. 


FF 


Clayton Crooon, 

C's, LAY TON, You =tated vison on the <tand tr fer that vou were 
over at ¢ DL ts on Sune iv. ail (| sci our broth r cane tha dete ndant piss 
by. 

A. Yes, sir. 

Q). You said Will Bart was with v 

\. Yes, sir 

f And Colquet ? 


(). “Stitt yea lony vou r mained there. 

A. | ston the re, | ren kon, about hour. \s Mr. Colquet said, 
Stearns came over there riding a wild pony, and he wanted me to ride it 
and | rodeit over to Vann s betore dinner. 

(). | want to know how long you staid there after that t 

A. stanl there at ¢ olanet’s until late in the evening : the sun was 
nearly tothe mountain, 

Q). During that time where was Burt 
A. He was there all the time. 

(). Where did vou leave him 

2 ‘olyuet’s, late in the eve ning 
Q). Did he go away trom there while you were there 


A. Not while | was there. 
(‘ross-examination : 
Mr. \W OLFENBERGER. Where were vou sitting it 2 o clock that day 
A. I think we were sitting out on the poreh ; we sat there all the after- 
noon atter we eat dinner. 


—} 
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430 Q. How long after noon did you sit there ? 
A. From the time we eat dinner until the time we went home, 
late in the evening. 

(). You eat dinner along about 12 o’clock * 

A. Yes, sir; [ suppose. 

Q). And vou sat there until the sun was nearly to the mountain ; did 
you see anvbody pass early in the morning ? 

A. IT saw Sam Morgan and Bood Crumpton pass. Williams eat din- 
ner there, and Mr, Lowry came there and Mr. Ramsey and some others, I 
don’t remember who else. 

(). W hist time did vou go to 4 ‘olquet’s that day t 

A. Sunday morning about 10 o'clock. 

Q). What time was it when you rode the wild pony ? 

A. He rode over there just a few minutes after I got there. 

(). You vot on the pony and rode it off? 

A. Yes, sir. 

Q. To Mrs. Vann’s ? 

A. Yes, sir; I reekon [ staid at Mrs. Vann’s about an hour. 

(2. What time did you get back to Colquet’s ? 

A. They were eating dinner when [ got back. 

(). Who was eating dinner there at that time? 

A. They were through eating dinner as soon as [ come. They called 
Mr. Wiiliams and I into dinner; they were just at the finish up and the 
boys walked out as [ walked in. 

Q@. And you and Williams sat down to the table? 

A. Yes, sir. 

Q. The rest had just walked out of the room ? 

A, Yes, sir. 

Col. CLAYTON. | believe [ will introduce these two applications for wit- 
Hesses, 

(The two applications were read to the jury and are hereto attached.) 

Col, CLAYTON, [ believe I will rest the case, 


( mov. closes. 


451 This was all the witnesses called by the Government in rebuttal. 
The defendant then offered in’ sur-rebuttal the testimony of the 
following witnesses, who were respectively called and examined to wit: 
Christopher Harris (recalled), Black Hovt (recalled), Geo. W. Williams 
(recalled), Wilson Rider (recalled), Geo. Williams (recalled ). 
This was all the evidence offered by the defendant in the case. 
The following is a copy in full of the testimony of the above-named 
Withesses : 
432 Col. WoLFENBERGER. I want to show that Burt was in there 
long before and was in there peddling whiskey a week or two  be- 
fore the witnesses testify to. 
The Courr. I don’t see its competency, though you may call them. 


CHRISTOPHER HARrrts. 
Mr. WoLFENBERGER. Do you know when Will Burt came into your 


country ? 
A. IT couldn't say how long it was. 


-— 
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(). About how long before the missing of Morgan? 

A. It seems like it was 5 or 6 days to me, may be longer. 

(). Do you know whether he had been picking cotton for anybody in 
that country t 

A. No. sir. 

(2. Do vou know anything about him having whiskey up there 

A. No, sir. 

(), Did you ever hear anybody say he had whiskey up there ? 

Col. Chayron, Never mind. 

Mr. WoLFENBERGER. You think he was in there several days before ? 

A. Yes. sir; to the best of mv recollection. 


) 


(‘ross-examination : 

Col, (*LAYTON, It he came in there on the Friday betore, that would 
have been 3 days, Friday, Saturday, and Sunday. Now, you don’t know 
he was in there before that do you r 

A. Well. he was there on Saturday certain hunting tor Sam Morgan. 

(). He had not seen Sam up to that time? 

A. No, “Ir: and [ told him he went over to the station to redeem his 
pistel, 

(). Well, Sam had rohe to the station to redeem lis pistol the day be- 
fore ? 

*® Y es, sir. 
(). Now that was on Saturday ? 

A. Yea, sir. 
133 (). Now Sunday he left. [le had been there so little time that 
he and Sam had not seen each other. On Saturday before? That 

Is correct, ain't it ? 

A. It seems to me like he was there longer than that. 

(). Well, that don't prove it. What vou say proves the other thing. 
You would not swear that if 5 or 6 witnesses swear he was not. You 
know he Wilts there (ot) Saturdays re itime I) 


was looking for Sam. That ts 
about all vou know about it? 

A. Yes, sir: he was there hunting tor Sam. 

(). That was Saturdays 

* Yes, <r: Lyunt | eouldn't =ii\ whether the Saturday hetore or the 
Saturday week before. 

(). You were under the impression it was Saturday a week before? 

A. Yes, sir. 

(2. Well, was it Saturday a week betor 
A. I couldn't sav, it seems to me that Wit, it seems like he had been 
there longer to me, 

QQ. Don't vou know it was the Saturday before he left he was over there 
looking for Sam and that Sam was after his pistol ? 

A. I don’t know it. 

(). How long after the Muskogee fair was it ? 

A. It was the next week I think ; it wasn’t very long after. 

Q. [t wasn’t a week after the fair? 

A. I don’t remember. 

(). When Sam went for his pistol wasn’t that the next week after the 
fair? 
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It must have been, it was right after the fair. 
Q. It wasn’t a week after the fair was it? 
A. T came home on Friday morning thre last day of the fairand I don't 
remember whether he came in that day or when it was. 
Q. You know it was not the next dav. It was a week after that wasn’t 
it? 
A. It might have bee NH, l eouldn’t sily, 


(). What is vour best IM pression <ince vou come to think of it”? 
bd A. TL couldn't sav whether it was the Saturday after the fair or 
next, 


(). Isn't it your best impression it was the next? You said awhile 
ace if Wiis a week after the fair, Phat is the reason l cn holeing vou 
down to it. You let it drop out it was a week after the fair that Sam 
went over aiter this pistel, You ene home (ot) Friday the last day ot the 


\. Yes, si 
{). Now. it Wis not the next day, Wil it, but il week from that dav 
. It must have been: | don't remenmily r" seciny him during the fair. 


» 


() It Wiis the ext week t 

A. Must have been, 

(). That would make it on the Saturday before the day before he left. 
Phe tair closed upon what—25th, 26th, 27th, and the next Sunday was 
thi hina. 

\. DT ean’t hardly state what it was. 7 

(). TP willask vou if you are not willing to correct your statement you 
made before, that it was a week after instead of the Saturday ’ 

\. F couldn't be positive about it. 

(). You do know this: That the day that Sam went off across the 
river to get this pistol that Mr. Burt was there at your house to see him ? 

A. Yes, sir: that is where Sam claimed he was going. 

Mr. WoLreENBERGER. You said before that you were trying to buy 
the pistel from Morgan sometime during the week and Morgan went off 
on Sunday ? 

A. Yes, sir. 

(). You stated you sold him a wateh chain? 

A. IT sold him the wateh on Monday betore he went off on Sunday. 

(). And vou stated he tried to sell vou lis pistol sometime during that 
week ? 

A. Yes, sir. 

Q. Then he didn’t go after the pistol on Saturday before they went off 
on Sunday ” 

A. Yes, he wanted to trade mea pistol, 
35 A). Ile had the pistol in the fore part of the week before Sat- 
urd: i\ 4 


, sir, [didn’t see it at os time: I didn’t take the pistol and look 
saa it Was a one just like 1 
That was on Saturday, the time he went over to get the pistol vou 
Saw oe pistol on a week day betore the Saturday following and he wanted 
to sel] if to vou i 


A. Ye 

(). , ol drei t know ae he had if with him or not—did Vou see it? 
A. Ye 

: 


at 
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A. He wanted to trade the pistol just before he went off. 

(). lt that be true this man came there betore Saturday before the 3rd 
ot November ? 

A. I eouldn't siiV which Saturday, 

(). You have stated here, and it is wi itten down. that vou “iV Mr. Mor- 
ereit with it pistol this pistol that he tried to sel] if to Vvou—sometime 
during the week before thev left on Sunday Didi vou state that”? 

A. Yes. sir: he tried to sell me the }) <tol before he went off, lle did 
have a pistil during the fair, that is when he first named it to me was dur- 
ne the fair. 

Q). [ft it had been the Saturday betore that time he was down there get- 
ting him to piek cotton for lim, and e had been in a week before that 
time had he not ? 


A. it seemed thrsat long La) Thiet’, 
Biack Hoyvr—Reealle 


Vir. WoLrenRrERGER. Where do vou live 
\ . niles ciist ot NI uskovee, 


’ 


(). Do vou know when Mr. Burt came in the settlement there? 
A. | don’t rememibe exactly, 

(). Winat do vou think about it 

a. it Wils alyout tha ith or Poth of Oketob Pr. SOMIEW CTOs “al hiv there. 


\ 


1. WO, Of. 


(). Dict it ever work for Vol 


( ross-eXamination 
hth Col. Crayron. Was Mr. Burt there during the fair” 
\. | don’t remember seeing him during the tatr. 

() Then he must have come there the week after the tan 

\. [don't remember exactly what dav he did come: it wasn't far from 
the tar. 

() He wasn't there the fair week, was 
L. LT eouldn't say positive, 
». What do vou think about it; did vou see him there fair week ? 
\. No: TPdon’t remember that | did 

(). Did you seo him the next week atte 

\. Well, TL think T did. 

() Well, now, the fair closed on Friday, the 25th, Saturday was the 
26th, and Sunday thi 2ith: now, te diin't come there until the next 


( 


Wer k : =i) if he Cootnne tot thi first cn] Nove ryt eny he would carrnie® ani I ri- 
dav. the next week after the tarr. 

\. [don’t know: [T would think he was there & or 10 davs before 
Morey iti disappeared, 

(). You see if he wasn't there the fair week it would be impossible for 
him to have been there as long as you think You have no wav of fixing 
itin vurfvind ”? 

1. No; [ean’t positive say [ remember 

QM. You don’t remember of his doing any work betore Morgan went 


A. Yes, sir; he pieked cotton tor Sam NMiorgan. 
(). What dav did he pick eotton tor Sam Morgan ? 
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\. I don’t remember. => 
(). He picked cotton for Bob Morgan on Tuesday, after Sam went off. 
A. He picked COTTON before he went off, | think. 
(), What dav ? 
\. T couldn't say. 
¥ Dict it pick eotton on Saturdays 
\. IT don’t remember: TI couldn't sav ; [ know he was there and 
By pieked eotmmon, and | know he Wil- there before “iin disappeared it | 


dav or (wo: may by longer r than that; he picked cotton there tor 

Bob and Sam both. 
{) W hisat day wis It he picked eotton tor Sam = 
A. Teouldn’t say what day ; IT know he was there in the field a day or 
(). He might have picked -ome atter Sam disappeared 4 

\. I don't know. 

Mr. WortremBercer. T would like to introduce this application I 
field this meg 

Tae Coury, (pon what eround ? 

\Ir. sot ENBERGER, On the erounds the other applications have 
been on; and this man swears these facts are true, just as he did in the 
other applications. He states, in. the same language, he believes the facts 
to te Tue, 

The Courr. Suppose the jury got that facet: could they consider a tact 
of that kind”? 

Mr. WotLrenBercer. Yes, sn 

The Courr. They are adverse statements. You can not bind the Gov- ' 
ernment by that statement : the Gavernment did not make that statement. 

Mir. Wotrenpercer. We close, 


13s Testimony oftered i ie huttal hi thre a te Hist. 
Moxpay Mornine, June 2nd, 1890.—8.30 o'clock 
Georck WieniravMs.—Reealled. 


Mr. Wonrennercer. | believe you were on the stand Saturday even- 


\. Yes 

(. 1 want to as sk vou if vou know Mr. Wilson Rider ? 

A. Yes, sir; wher [ seen him; [ don't know much about bim. 

Oo. iw int to as sk you if you had him summoned down here? 

\. Yes, . 

(). ie want you to state what he said to vou? o 


Col. CLaAvron, Never mind, 

Here Mr. Wolfenberger stated what he expected to prove in connection 
with this witness, but it appeared that he had not laid any foundation, and 
for the present the witness was excused, 


$354) WILSON RipErn.—Reealled by the detense, 
\lr. WoLFENBERGER. Your name is Wilson Rider? 


A. Yes, sit 


(Q. You were on the stand here last week ? -— 
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A. Yes, sir. 

QQ. Did you have a conversation with Mr. George Williams about what 
you saw when you saw Crampton before you was summoned to come down 
here ; about where you was ? 

A. No, sir: he was asking about it- 

QQ. Did you have a conversation with him about it, [asked vou? = Did 
you talk with him about it? 

A. No, sir: he asked hie this hye “AVS : Dic you meet up with Boot 
along the road somewhere sna have tt talk with him. TT | told hte [ 
never did have any talk with him, that what I told George Willian 

(2. When vou had the conversation with him there dida’t vou tell him 
that vou rhiet Bood Crumpton this defendant here on the outside of the 
fence out in the timber, and vou said vou came along there and spoke to 
him and he passed on by vou? 

A. | never did tel] any bods that he ois the Phicid that Wiis askiiiy ie 
about it. 

Q). Didn't vou sav vou were on the outside of the fence vourselt ? 

A. No, sir. | : 

Redirect-examination : 
Mr. CLAYTON. Mr. Williams came to vou and asked vou if you had 


seen this man. You told him you had ; did not talk to him? 

A. Yes. sir: | told him | had seen him. 
$40) Recross-ex : 

Mr. WoLPrENBI RaGER., Dictn’t Vol alse tel] him vou Wis well 
acquainted with this man Crumpton ind he boarded at yout house the 
summer before ? 

A. No. sir: | never dict té | anv body, 
(). That is all. 


$4] CFEORGI WiILLIAMs. Recalled by the defense, 


Mr. WotPrexsBercer. When you had the talk with Wilson Rider 
where did he tell vou it Wits at, at tin tinny that he “iW Dovel ( roumpton 
Come ty) leading horses ; th if lie Was between the two fi | lx in the tuber ? 

1. Yes, sir. 

Q. Did he say he spoke to him? 

A. Yes, sir. 

QQ. Did he have any conversation with hin: 

A. No. sir: he said hedidn’t. | asked himit he talked with him. and 
he said no, that he just <poke to him and he passed coli. 

Q). Did Mr. Rider tell you he was well acquainted with the defendant ? 

A. Yes, sir: | asked him if he Wills acquainted with him : he sa ” Yes, 
[am well acquainted with him.” 

(). What did he Say there to vou 

A. If vou will let me tell you from beginning to end I can tell you 
what it was, 

(). Tell it as near as vou can. 

A. I can tell you in five minutes every word he said. He went down 
there that morning to look after some cotton to be picked in a field there, 
and he said while he was in there he heard two gun shots down below, and 


; 
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after he got through looking in that field he didn’t think anything about 


it ; he went on down to the other field tr look at the cotton in the other 
field, and just before he got to the field he met this man Burris riding a gray 


horse, and leading a padded sorrel. T asked him if he talked with 
142 him. Tlesaid hedidi’t; he just spoke to him,and he passed on, I 
asked him if he wasn’t aequainted with the man, and he said he 
was: he said he boarded with him last summer when he was out eutting 


hav. Thatis what he said, and all he did say. I thought he would make 


a good witness in the ease, and Thad him subpeenaed ; that is the tale he 


told me, 


> 


( ross-¢ Kamination : 

Col. Crayron. You have viven his exact language, vou think, 
A. Y es, ~ir/: that i calvourt thy Stith cannel <ubstance of it. 
(). Tle said he was riding a gray horse and leading a sorrel horse ? 

A. Yes, sir. T asked him if he knew the man; he satd ves, he said he 
boarded with bine boarded cuit there last “Hihhmer when he Wits cutting 
hay, 

(). Did he tell vou he knew the horses ? 


A. No, sir: cidnt tell me anvthing cabyourt thr horses: only the kk iricl ot 


horses they were, [le did after that. This man Colquit rode that horse 
ln town sometime after that and he told me it was the same horse he was 
on. 

The Courr. It was the same hors — sorre| spotted horse, 

A. That was some time after that : le said if Was the Sane horse he was 
leading. 

(). How long afterwards was it that he saw Colquitt with this horse at 
Muscogee ? 

A. Leould not tell vou the exact time ; it was probabiv’ a week or two 
weeks atter that: about two weeks, [ think, as well as I could tell. This 

paclded horse Wills the “thie horse he sic he grat froin ¢ olquitt, 
1455 Mr. Cuayros, [understand you, Mr. Williams, Rider told 
vou, When vou talked to him about this matter, that he had gone 
down to that field to look at the cotton? 
A. Yes, SIT, 
Q. To look at it for the purpose of seeing whether he wanted to en- 
ve in the job of picking “>; 
A. Yes, Sir: canna that lie wanted toon down to look at this 1") the other 
field to see if it was any better than that or not. 

Q). Just one moment; do not get ahead of me. Iwill ask vou the ques- 
tions | want you to answer and then you can answer them, When vou 
run ahead of the lawver vou are apt to get into deep water. He went 
down there to ret a look at the cotton? 

A. Yes, sir, 

(). Who owned that cotton crop” 

A. Mr. Lawson. 

FP He went down there to look ut the eotton crop, to pick it if he 
liked it”? 

A. Yes, sir. 

Q). And while he was there in the field he heard two guns tire? 

A. Yes, sir; down that way, 


Q. What way? 


cre 
a) 


—_—s 
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A. That would have been kind of northeast from where he was. 

Q. Down towards where the body was found ? 

A. Yes, sir. 

Q. Down in that direction ? 

. Yes, sir. 

Q. He said to vou then i strated to look at the other cottom at the 
other field? 

A. Yes, sir; he started to the other field, and when he got nearly to 
the fence he met this man riding a horse and lending abother, come out 
from that wav, riding a grav horse and leading another: lending ~orrel 
horse, | 

(). That he simply spoke ana ‘Lib bon 

A. "es, <Ir: I asked himait he talked to him, and he sai ne. he 
144 jtist spoke to him cnn pissec cot} 

(). That he knew the man, for he boarded with him last tall when 
he cut Tih 


2. No, SUG ; | diclact “ask him , 3 wre WwW Line horses, ae df <ribed 


thy iit tha A thes were, 


(). That was the first talk von eve fwith him about it? 
\. Yes, sir, 

(). low tar is that Svkes field from tl price of the killing 
A. SUP prose they are some jo0} vard ppeart, the two fi leds. 


betornce closes. 


it.) The Government ther iy) tlered ta surrebuttal the testimony 
of the witness Charley Vann, who was called and examined as fol- 

lows 

b4e CHARLEY VANN.—RKeealled in surrebuttal by the Gov, 

Col. CLAYTON. When you were on the stand before you said that ona 
certain Sunday, the day that Sam Nore Sih poyy red, that you and Keves 
were together hunting for pecans 

\. Yes, sir. 

(). Now, then, what time did Keves leave your house’ You said he 
took lini rat vour fhotise : wit thi (| do he | ive vour lotse ” 


\. | couldnt te I] st exact! vhen 


(). ly Wis after dinner, was it n 

»~. Y es. ee if was about tw relo  recnond., 

(). W hint dict vou deo Pre Pew Th | The atternoon 
\. | statd at home. 


(). I will ask vou if on that day anv time veu rede down the Muscogee 


d. ) 
road. crolng puisser/ \\ “ut on prisa °°. in COMTLEDVATEN with Bood Crumpton, sam 
Morgan. and a oan named Drown, I ding Prom towards Davis’, 

A. No, sir. 

(). Were vou with them at all that day 

A. No, sir. 

(). That is not true? 

A. No, sir. 
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Recross-examination : 
Mr. Wo_rexpercer. When did you sav Mr. Keyes left your house on 
Sunday, the third day of November ? : 
A. He left in the evening. 
(). What time? 
A. | don’t know what time it was. 
(). Didn't vou state on Saturday that he left there between IZ and 3 
A. Yes, sir: it was between 12 and 5 o'clock, but I couldn’t tell you 


viiat hour it was. 


147 FP You told MI r. ("Jar leon it Wie crbyootat ‘} o cloek. Now, wee he 
there at all on that aay 
A. Yes, sir. 
iJ. ae Wiis there » You SUV, (on) thasat day 4 
A. 2h on 
iJ. Was vou not not across the river on that day over there ? 
A. No, sir 
(). Across the ereck, ¢ vody's (‘reek ? 
‘. Een <r: I was across the creek that day. 
(). W hereabouts? 
A. T was close to Maclemee’s. 
(9. Which road did vou take to go there? 
A. ( rossed cut the Roack ord, 
(). Which wav did Vou go from there”? 
A. | went ity) the ereek, 
(). Who was with you? 
A. Keyes. 
Q). Youe ea the creek ; you lived on this side of the ereek ? 
A. Yes, si 
(). (dry the Cust side of the creek ? 
A. Yes, si 
Q. You enue the creek and went up on the west side of the creek ? 
A. Ye mB? On the other side, . 
Q. You went up there between 8—you said you started and went up 


there between & and % o’eloek, going up 

A. Yes, si 

Q. And you met this man Maclemee up on that side of the creek as he 
came down ? 

A. We met him at the ford, 

QQ. You was on yon side from here ; vou was on the west side of the 
ford when you met him ; you just crossed the creek ? 

A. We was right in the ford. 

Q). You were going across the creek over in that direction ; now, what 
time was that 

A. It was along somewheres about 9 o'clock. 

Q). Was it not about 12 o'clock ? 

A. No, <1] 


Test mony closed. 


448 This was all the evidence ottered in the case. 
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14% The defendant on the 31st day of May, 1890, four davs after 
the trial had commenced, the same having commenced on Mav 
27th. PSOO), filed his application tor thy additional withess sto wit, Robert 


Meek, and Lige Kelly. The tellowing is an exact copy of said application : 
i the United States court tol th western district of Arkansas. 


UNITED STATES, PLAINTIFF. ) 
rN, ( harved with murder, \ pplication, 
Boop CRUMPTON, DEFENDANT. J 


Comes defendant and states that be i advised and by leves that Lewts 
Druer. Robert Na x. sine [iv he! vy Is} priate risk Witthesses Tol linn. “ne 
can not sate I conclude bis trial without said witnesses, 

Will prove ty sid Bruce tliat \\ rhb teary burt Wils a noted whisk \ pec. 
dler, andl saw said Burt with a load of whiskey going in the direction of 
{ olquitt’s sinned R. Morgan - sid DBroe lives on this Arkansas Rives abeut 
one mile below Martha Harris’ place in Cherokee Nation 

Lige Kelly: That Burt was standing and talking with som parties un- 
known to defendant, and tn conversation Burt, as soon as Kelly walked 
typ <4 Hlish, Kelly Is coming np); Wwe have tixed on the right man and we 
don't want if disturbed.” Said I lly lives in Cherokee Nation about on 

Coomly’s (reek, } miles « ist «© VM uscovee, 
bot) Robert Meek : Will prrerve he saw Sam Morgan on oor near 
Muscogee (oth the ra da ‘oi Novembre a. ISSY. alone ane ih at eur- 
rive, Said Meek lived in Miuskoge at that time. but now lives in Okla- 
homa, now as defendant ts advised. 

Defendant states that he is advised and belreves the above witnesses are 
material in his case, wherefore he savs he does not make this application 
for delay, buat that justice Pensa le clon him: that he is not able to pro- 
cure the atte ndance of std Witnesses, wherefore he pravs Process for said 
Witnesses and the Sire be executed at the CX pers of the (;overnment ot 
the United States, We. 

(Signed | Boop C RUMPTON., 


Subseribed and sworn to before me this Sist dav of May, 1890. 
(Signed ) STEPHEN WHEELER, C/E. 
By I. M. Doper, 2. C. 


Qn the back of this application is the following: United States against 
Bood (Crumpton, _ = Tae, | Application. Filed May 3), 1890. S&S. 
Wheeler, clerk. W.S. Woltenberger and B. Neal. 

The court overruled the same. The detendant at the time excepted, 
After the close of the evidence the case was argued by counsel for the de- 
fendant, and the U.S. district attorney for the Government 

The court permitted the district attorney to waive his opening argu- 
ment in the case, and the court then required counsel for defendant to pro- 

ceed with their argument in the case. To which action of the 
451 court, in permitting the district attorney to waive the opening 
argument, the defendant at the time offered no objection. 
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Whereupon the court charged the jury orally asto the law of the Cuse 
which Wis taken tht the time ty the cert ste nographer iis follows, to wit : 


152 [ NITED STATES 


Boop Crempronxn, anrAs Boop Burris. } 
CHARGE OF COURT, 


Grontlemen, thie defendant stunds before you charged with murder, lor 
having on the 3rd dav of November, S89, taken the life of Sam M, Mor- 
Let i F As cl) mered in the first count of thye ThGaliy nt, Sain \l. \MIorgvan 
Was wilfully sinned with THe suteon'e thaorelit =the with cl arth. \-~ charged 
in the second count. he was wilfully and with malice aforethought killed 
with ‘t club, ( ertaimn thine mre to Le fend as 1ects-s ry to show Twit ther 
a murder as charged had been committed. First, jurisdiction of the court 
to trv the ease must be established, To mak this jurisdietion it must be 
proven that either the deceased was a white man, a citizen of the United 


States, or thy aT fondant Wits cole, “inied that the killing occurred TT a livdian 


country, Phese facets, if shown, make jurisdiction to Irv thie Cisse, bhien, 
tipron the merits of the Cise, it tritist appear, first, thisat San MM. NMoorgan I~ 
dead * oat one, thy if lj died by \ The bee al thre kind peried| in Ole or tive other 
eounts of this indictment; third, that this: violence was used upon Morgan 
wilfully and with malice atorethought ; fourth, that the detendant is the 
One thasat inflieted the \ holence thacat produced Morgan's death, \\ hen all 
of these propositions are established to the extent required by the Taw, to 
\\ it. ly vond to Peibson ible doubt. there naturally and rensomabls follows il 
verdict of euilty of murder. Tf all of these requisites of the crime are not 
so proven there isa tailure to prove the case, and there results naturally 
and reasonably a verdiet of not guilty. 
lio determining the question of Morgan's death we must heces- 
1.) sarily pass upon the question of the identity of the remains of the 
dead Phactt found with the bouly of Morean, for if these remains are 
those of \Nlorgvan, that, asa matter of cours » proves liis death, for the re- 
mains were the remains of a dead man, and not of a liveone.  [dentitieation 
ofa COPPse its bem the COPPse of il particular person may bye made either by 
inherent facets or clrreumstances, or ly nets eCXtTraAneotus the corpse, When 
We look aul the frce ofa dead bisihh We can vel ntity that face iis thy face ofa 
particular person by its appearance, Weean look at the countenance and 
from its Vi rs indesertbable appearance we ean identity its former POssessor, 
Bat, * when decav’s effacing fingers have swept the cheeks where beauty Imn- 
gers, we can not identify ta this way ; we must then rely very largely upon 
CIPCUTStANCES ¢ ATraneotis of the body, such its articles ot clothing or articles 
of property foumd at or near-the loud, The law sVs this mav be done, 
and we know it is very often correctly done, even where nothing but a skel- 
eton has been tound. It may sometimes be identified by peculiar marks or 
by objects discovered near Bg 
Why, LT could relate to: vou a case as an illustration that eame within 
my own observation when TL held court in Missouri. A young man had 
been murdered ; they could not find the body ; it disappeared ; everybody 
was satistied lie had been murdered. 18 months afterwards a party of 


‘ 
we ee ee J 
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surveyors, upon the prairie in one of those sloughs or low places in the 
prairie, found sole bones : everything else had lisappeared., The prairie 
had been burned over the fall betore, and the bones had been blaek- 
ened ly the tire. Now, the que stlon Was upon the mlentiv of the 
1 i skels fon or bones of t he \ coldteer raikh W hey WS Thbisstn '¢ sinned if hap 
pened by | singular cireumstanes that a short time before te hal 


disappeared he had gone to a country doctor and bad a large tooth pulled 
from the lower right jaw. He took it home, showed it to lis mother, and 
she showed it to th children » call eof them looked at it and talked cet pennant it, 
and it was carelessly thrown up in the clock Phe voung man disappeared, 


\\ lho that lewd Wits feotnnnel ho tevoth at the pr dcnen Where Thay cm belonged 


‘ 
Wits Missing * If Was vone, ind when they took that tooth and « nipared it, 
it tt the place, and Ly that biel t | ith ty Wills i utified. and tl Ye prioh wos 
convicted of the crime ot murdet 

Ih tha Cisse of thie King stu rinst Clues the bendy ofamanatter thy lapse of 
oi. 


. » : | ~ ; 
er VENTS Wills velenetition| ry lis Wleterwy Peolh) meotyye preernit rity catvout the te eth, 


, ’ } } i 
canned bys ad Curry nters rule: anda parr of stioes found with tl Ce reniiths were 


alse nientitied, Dut an thy e\riiation al th “keleton erect attention 
should by pard to their anatomienal charactertsties, upon whieh tnopertant 
fets as te the chore and “ex of the prerrsennl te penels, as this mav be decisive 
ot the whole case in favor of the acensed Where the bodv las been pur 


| : . 17 " : 
Posely mutilated. “anne Cos pen MmiiV Wheel i! lis beeereny cdistnne rberedt with 
aview to its destruction by fire or otherwise, its identification becomes a 
matter of vrentel difhteutty, Phie lead ty bre USES destroved first for the 


very purpose of preventing recognition, but it) oeeastonally happens 
that the agenev of fire which is generally selected as the  readtest 


citnet Iris effectual meats ‘vt destruction proves binetelee tate te 

the PELE ome conten p! tau, ly) Wi bsters use the lena of the 
bey) leceased was placed rot terrace aned x posed fooa strong heat for 

cl lony Titre’, ft Is thy celebrated cus tried i) Boston a vreat 
PEDcttaN vears age, where ie Wi beter, a promin rt physician tn the erty, Wills 
tried tor the murder of anoth rcboctor, named Parkman lt sects niter- 
wards that, according to his “tatement. thes fel] out about “OTe TOTES he 
owed Dr. Parkman. Dr. Parkman was dunning him: he was a careless 
man about ryan V matters, and Wits hever able to pay his debts Parkman 


eame in and dunned him, and he grabbed up a piece of grapevine standing 
around the college that was used for some purpose, and struck him over 
the head and killed him, and then he took him and cut him up and pat 
hin 1 the furnace cot f he lab} itoryv., W here they dest resven she lets FB be of ried 
who they had examined there, and had eut up tor the purpose of further- 
ing the principles of medical science, put him in’ there and put a strong 
heat under him, and undertook to destroy him « ntirely, but some bloeks 
of mineral teeth resisted the action of the fire so effectually that they were 
identified by the dentist who made them as parts of a | of artificial teeth 
Which Parkman wore at the time he disappeared. Some other portions 
‘ if t he nuly + | I eh hae | net bv ‘lls ul ry ates i tot he fet T nh ¢ if t he fj re were 
also identified by their peculiar appearance. And a case is mentioned by 
Mr. Wills in which the remains of a female consisting of merely the trunk 
of the body from which the other parts had been cut, were identified by 
a peculiar train of circumstantial evidence, It is not necessary that the 
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remains should bee wlentified by direct or positive evidence, where 
456 such proof is impossible, and especially if it) has been rendered 
so by an act of the party accused, 

Now, it frequently hap pens that men in the commission of these 
crimes, for the Vi ry PELE Pose ; of om ve ntineg cy diseove TY, destroy the lnody, iis 
in this Webster case, while if ‘to require positive identifieation by 
somebody looking mte the face of rt individual and swearing to his free, 
we would never uncover erime or punish eriminals, The trath ts that, 
generally speaking, when men eomit erimes of that kind. and mutilate 
the body and destroy it in that way, they are of the very worst character, 
the Phaee whe da this are of the most hardened character, DeCHUSE tinless if 
man is aoman oof that kind be eonld not do that after be had taken human 
life. Thenit takes that kind of devilish wickedness and devilish malignity 
that Is claret rized by anoaet of that kind te de it, ane if 1s teot devny Iyy 
anv boots olan 

“A man was convicted of the murder of a creditor who had called to 
obtain payment of a debt and whose body he had) eut inte pieces and at- 
tempted Ta Lispros of boy burning - the effluviom na other crreumstances 
alarmed the aL lob bors, andl 7 portion of the lnwdy remanrned uneonsumeed, 
sufhicrent to porary thatit was that of a male sadualt, canal VilPlous articles \\ hich 
hisacl belonued tothe deceased were fone on the person of the prison rwheo 
Was appr heneded putting off trom the Blaek Roek at Liverpool atter hav- 
ing effectually endeavoured to elude justice by drowning miner. The 
remains ofa man whieh had lain undiscovered upwards of 23 years, were 
identified by his surviving widow from peculiarities in the teeth and skull 
and froma carpenter's rule found with them. The identification of human 

remains has been facilitated by the preservation of the head and other 
457 parts in) -pirits ; Dy the antiputrescent action of the substances used to 

destroy lite; by the similarity of the undigested remains of food 
found in the stomach, with the food which it bas been known that the 
party lists eniten: DS Pieitths of clothing or other articles of the deceased 
traced to the possession of the prisoner and unexplained by any evidence 
that he became innocently Posse ‘ssed of them : by means of artific ial teeth, 
and by numerous other mechanical coine idences.’ 

| might take up vour time for a long period here in reading these prin- 
ciples of law upon this subject. [It is sufficient to say that if there is any 
means at hand that would satisfy vour minds as reasonable men, if vou 
were Investigating such a subject out of the jury box, that the body was 
the body of the man it was claimed to be, why that is sufficient, whether 
the evidence is circumstantial or whether it is positive, in the shape of a 
statement of a witness who has looked into the face of the individual and 
has identified him from that. 

Now, the law says further, and it may be regarded as settled law, 
“that although it is necessary ina case of murder that the identity should 
be proved, vet this identity may be shown as effectually by inferences from 


facts as from positive testimony ofa witness who saw the alleged body of 


the deceased. And there may be cases in which, after a prima facie case 
from the prosecution, the defense, when it has peculiar means of knowing 
the history of the deceased, may have thrown on it the burden ot dis- 
proving death.” 


- 
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458 Now, in this case, if the evidence of any character that has been 

offered for the purpose of showing identification, for the purpose 
of showing that the dead body was the body of Samuel M. Morgan, such 
as this letter, such as the articles of clothing he had on, suchas the ap- 
pearance of the party ; such as aay of these things that have been admit- 
teal to Vou iis competent clreumstances to enable vou te pktss tL pon that 
question, is sufficient to satisty vou that it was his bodv. If vou are satis- 
fied, bevond a reasonable doubt, that that body was the body of Samuel 
M. Morgan, it follows as a necessary consequence that the other p’orposi- 


tion istrue: that he is dead. the first one to be established. The next one 
is, did he die by violence of the kind named in the indietment, in either 
eount of it. The first count charges that he was killed bv being shot 
witha gun. The second, by being beaten to death with a club. Did he 


die by violence of either character’ Do vou have evidence of the kind 
ot violence used, and threat lit Wak a wun or piste shot that produced his 
death Fy It so, then he was killed as e mirged In the first count, that is, he 
was killed by having been shot to death. You are to look to the evi- 
denee, circumstantial though it may be, circumstantial as it always must 
be in a case like this when there is nobody present at the killing but he 


who does it and the one who is killed. The only way vou can get it 
from the evidence in’ the ease ts by cireumstances, by that charace- 
ter of evidence. Then take these etreumstanees: take the faet of 


this round hole, desert bed by that Withess, Ln the front oft the skull, 

Your observation in) lite teaches vou what that was made 
$50 by. Youare presumed to have common knowledge of these things, 

lt the evidence shows Ta) Vour satistaction, bevond i reasonable 
doubt, that that was the imprint of a bullet left in that skull, then you may 
take that as reasonable evidence suathciently satistactory to satisfy you, as 
reasonable men bevond a reasonable doubt that the violence was inflicted 
by means ofa gun or pistol shot wound, that is what fractured and broke 
up that skull and shattered the face as it was shattered. Was this violence 
used in such a way and under such circumstances as that the result of it 
was a crime; if so, what crime was it? That is the third proposition you 
are to find. That, of course, necessitates our looking into the law defining 
the crime, and the only crime | will take any pains to define in this case 
is that of murder, and I will explain to you presently why that ts so, and 
the only use we can have for manslaughter in a ease like this is, that we 
can learn by contrast more accurately what the definition of murder means, 
What is meant by murder? It means the killing of a human being in 
such a way as to show that it was done wilfully and with malice afore- 
thought. Whatis meant by its being done wilfully and with malice afore- 
thought? What is meant by its been done wilfully? Why, intentionally 
and not accidentally. That is the definition of wilful as used in this con- 
nection and as given by the law. If a man, in other words, does an act 
intentionally which produces death, the law says that if that act is of a 
kind which reasonably and probably and naturally would produce death, 

or might produce it why he is held to have intended to produce 
460 death, upon the principle that the law says when he does an act of 

that character he Is hela te have intendedt whatever colseg ences 
naturally and reasonably and probably flow from the act. For example, 
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when a man shoots at another, because that is an act which usually and 
probably may produce death, frou the act of shooting alone he |~ held to 
have intended death. 

Let us see a moment upon the subject. “A sane man, a voluntary agent, 
acting upon motives, must be presumed to eontemplite and totend: the 
necessary, natural, and probable consed Hences of his own act. Tt. there- 
fore, one voluntarily or wilfully does an act which has a direct tendenev to 
destroy another's life. the natural anil hee essiiry conclusion trom thie et is 
that he intended so to destroy such person's lite.” 

Just what [have told vou, 

“Tf the direct tendeney of an act is to produce death, and death, in faet, 
follows as a natural and probable consequence of the act, it Is presumed 
that he intended sneh consequence, and he must stand legaily responsible 
for it. Where a dangerous and deadly weapon is used with violence upon 
the persot oft another, i thi- lias | tendeney to destroy life, or do Sore 
great bodily harm to the person assailed, the iatention to take life or do 
him such bodily harm is a necessary conclusion from: the act. 

Now. then. when vou tind that lie did the aet intentionally, which would 
naturally or probably prodace death, vou find that he intentionally pro- 
duced death: and if intentionally means w tully, vou find that he wilfully 

produced death ; and when that ts done, vou have one of the ele- 
bf) | ments of the crime of murder, not the ouly one, tot the peculiar 

one, not the one that distinguishes it from any other homiende. but 
one that Is J dS SE' d Dy it nevertheless, low are vou to find that the act 
was wilfully and intentionally done? That is a thing of the mind ; that 
is somethine the mind is doing, something the mind contemplates, and 
you can pot get inte that mind; there is nothing of that kind possible, 
You can not tell its workings by actually looking at it as vou look at a 
piece of machiners with its wheels and cogs and pulleys and the different 
pleces t hosat can prtai tovcret ti r anc move In) harmony ; vou cia te I] what it 
Is domme by lookine at at : vou Cuil make an actual observation of if and 
te || exactly what it is doing : Lyuat vou can Heol do that with the THe vet 
that mind at that time Is runnin, with rrenater rapidity, with rreater pre- 
cision, With greater certainty, and having a greater purpose than that prece 
aD Hsaninnate mineliine ry. You Can het observe what this delicate machin- 
ery of the mind ts domyg », vVottcan not tell anything about it in that way 
and from that method of trying to get at Its purpose. You can not do it. 
It is impossible, The law does not require impossibilities ; it takes us as 
we are when it calls us to the ministration and pertormanceéot these duties 
at its altars; it regards us as we are; it considers our capacities as they 
are, ana if therefore does Theol require of us thins that we can bot do, lout 
it always gives us means of doing that whieh is reasonable. Now, what 
are the means In a-case like that? Tf we ean not get at the mind by look- 


ing at it running, by observing its motion as you would a piece of 


162 machinery, how are vou to know what the mind dictates to be done ? 

We are alwavs permitted to reason from Culise to etlect by the rules 
of logie, and from an eflect to the cause. [fa man does a thing the thing 
done ly lien I~ the effect of mental PUP pose, and when if becomes HNeces= 
sary to get at that mental purpose you can take the thing done as the ef- 
fect and renson back to the condition of the mind as the eause. That is 
logical; that is law. “That ts what vou must do and it is reason vou are 
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applying when you do do it. Why? Because there is a known conneec- 
tion between the intelligent actions of men and the mind. No man ever 
does an intentional act unless his mind commands it to be done. We 
never take a step forward or backward or in any direction that the leg ts 
not commanded to move by the mind before it moves. We do not hear 
the command, We do not know when it was given, it Is given with such 
rapidity, and it has become with us such a routine matter that we never 
stop to observe wnat is taking place, and vet the command is given all the 
same, So itis with every movement that ts made, 
lta nahh woes Teo another and pore <Cht= a vun al lis head and fires the 
whole contents of that gun into his head, vou have an act which is an aet 
that naturally and reasonably produces death. If vou have evidence of 
its beter done by somebody in) the shape oft the imprint of the bullet in 
the skull, and in the sh: te of the tact that the skull was crushed, liter- 
ally inte different pieces, broken apart, and left in such a condition that 
by all rules of nature the man’s life must go out from such a result, why 
vou have a set of circumstances that show that an aet of a certain 
105 kind was done that usually produces a certain result ‘ umd to vet 
at the object of that man whe dick that act. vou take the aet its If, 
the means used to effect that result, the verv result effeeted—the mur- 
der of the man. You view tlh partof the body upon which it ts made. 
Now. vou deo that do vou not. You —~ i dead ered lving cvtit there: 
vou See the hi : acl ot thisat lene all crushed, and vou look ul it and vou tind 
that on the part of the skull where it has been broken apart trom the 
other portion of it you tinvel the pape moon bullet: vou find where a bul- 
let has plowed its wav through that skull. Your knowledge, trom obser- 
Vation. woul teu ‘hy Vou, enna thy ~ [nets would teach vou, tocome ton cer- 
tain conclusion as to what produced that result. Now, vou may take facts 
of that kina, ana vou are authorized by the haw anc ry hour te conclude 
that he whe did that intended to do it, and especially when vou have that 
Stiute of case hive ‘plained Dy anvel Tie that would te nel te show accidental 
killing, when there Is not a murmuring word of evidence in the case vomng 
to show that it was done by accident, vou may take these facts, and from 
them Vou are authorized ils reasonable riety under your CODSCIORCES and 
oaths to conclude that he whe did that did it intentionally, and if he did 
it intentionally he intentionally produced the result, and if he mtention- 
ally produced that result he wilfully produced it, and vou have a case 
where the tirst element of the erime of murder exists. 
Now what is the second element? Why, that the killing was done with 
malice aforethought That is thy distinguishing trait of this crime, 
hH4 becutise be othe r erime }" riuathing to the taking of Petbenicad life or 
by which «a human life is taken, has that element in it under the 
law of the United States. You will understand that under that law there 
are only two divisions of erime growing out of the taking of human life. 
Under the laws of all the States there are TE other divisions than that, 
Cases of crime are divided into cases of murder in the first degree and 
murder in) the second degre , running sometimes iy) ils high issors de- 
grees of murder and manslaughter, but here we have but two degrees of 
erime, murder and manslanght r. and every case of the taking af human 
lif that isa crime belongs to either one of the <¢ classes - one or the other 
of them. When vou have a cas that evidences trom the cireumstances 
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surrounding it, that it was a case that had in it malice aforethought, vou 


have a case that necessarily shows that murder exists, What is malice 


aforethought? It is detined by the law to be the taking of a human life 
in such a way and under such circumstances as to show that it was taken 
by whoever did it when such person had a heart void of social duty and a 
mind fatally bent on mischiet : t hist Is the veneral definition of it. It 
Phiewitis, in other words, a case where there Is no evidence going to mitigate 


the offense or going to show that the party hada right under the law of 


self defense totake hiiman life. Where the evidence simply shows a killing, 
and ~how- the manner ol the killing. and ~hows nothing else, it shows mur 
der under the law, beeause it shows, necessarily, from the Meals used, as I 


have enumerated to YOu, i case of intentional killing, and a case of 


fh.) intentional killing thi: atis not jus stified or litigated <0 as to reduee 
it toa lower grade of crime ts necessarily murder, 

: Malice afore thought 1 the erand erite rion whic ly dis tinguishes murder 
trom other homicides, and it is not so probably spite or malevolence to the 
dec asec in) particular, ius any ey i| at -10n nD veneral, the dictate of aw wked, 
depraved, and malignant heart ; a purpose todoa wicked act ; and it may be 
either expressed or implied in Ag Express malice is when one, with a 
=f date, deliberate mind nicl formed design, doth kill another, which formed 
design is evidenced by external circumstances discovering that inward 
intention, iis lying in) wait, antecedent mennaces, or formed grudges, and 
concerned bal hemes ice do him some bodily harm, so in Many (ists \W here o> 
malice is expressed the law will imply it, as when a man wilfully poisons 
another, Tnsuch a deliberate act the law presumes malice, thongh ve purr 
tieular emniits ean Lye proved, If a that kills another suc le nly, without 
any or without a considerable provocation, the law implies malice, for no 
person, except of abandoned heart, would be guilty of such an aet upon a 
slight or upon no apparent cause, Although the malice in murder is what 
Is called malice aforethought, vet there Is no particular period ol time dur- 
ing Which it is necessary it should have existed, or the prisoner should have 
contemplated the homicide, If. for example, the intent to kill or do other 
great bodily harm is executed the instant it springs inte the mind, the 

otlense Is iis truly murder as if it hisned dwelt there for a long period.” 
466 Now, again, malice is implied in every case of intentional Te 

cide, that is to sav, where once it is established that a person was in- 
tentionally killed, the law implies that malice existed in the party who 
caused the death, and that implication of malice remains until there is 
something shown in the case to show that the man was not killed 1 
spirit of malice or prompted by a malicious design, but if there is nothing 
but the mere taet of the killing and the means used, and if that has been 
shown before the jury, and that means is shown to be by violence such as 
shooting with a gun or pistol, why you have malice aforethought, becanse 
that shows an intentional homicide, and every case of intentional homi- 
eide that is not excused under the law of self-defense or that is not miti- 
gated by the law which defines the crime to be manslaughter instead of 
murder, is murder, if there is an intentional killing which is not excused 
or mitigated, it Is necessarily murder, See what the law says on that: 

‘Tf there are any circumstances of excuse or paliation which will re- 
but the implication of malice, tt is incumbent upon the defendant to show 


* 
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it, and the burden of proof rests upon him, for the law presumes that every 
person intends to produce the results which are the usual consequences of 
his net.” 

Now, it is a general principle of law governing criminal trials that the 
burden of proof rests upon the Government. It remains there until it is 
discharged or cast upon the other party, upon the party charged, either by 

astute of case established by positive evidence or by an infers nee ora 
167 = conelusion from eireumstantial evidence. For example, take a case 

| have already put, where the shooting was with a gun or pistol, 
Ther is nO explanation of that shooting. Here is astute ot case : although 
the barden of proof as tothe killing and the manner of the killing, is upon 
the Government, here is a set of tacts resulting or made up trom the man- 
ner of the killing. which (roves Tey show with sutheient certainty that the 
killin 


if only remains until it is east off the ~houlders Of the (rovernment by the 


vr Wills murder, and the burr Hh ot proof at that preovdnne Is discharged > 
introduction of pro which establishes tiie proposition, nti the proot is 
overthrown the proposition is established, and the rule requiring the bur- 
den of proof to be established Is dis harged al that provdnat in th Cuise by 
evidence of that character, and in ev rv cause of intentional killing, intentional 
homicide that Is hat explained, that is not shown to be a case that the law 
would justify or mitigate, is necessarily murder. It used to be said that 
the proof of the killing established murder. That, when properly under- 
ot “i. and when made | propasit (ot) that Wis eoncrete, that 1s. aetually 
miacte applicable toa viven state of case, was a trne prdine iple, but when 
THE rstood in) the abstract it Wils Mmislemding, You rhiuist consid re and do 
know, that the proof which shows a killing either shows the means nsec 
to produce that death, or it shows some other fact that is equally potential 
to show malice ator thoght. kor instances , vou take this eas ; if vou ly - 

lieve this testimony as to thr chp pea Parnes of that skull, and the im- 
tH) print of that bullet in it, vou have the proof, the very evidence 

which shows the killing of Sain Morgan, shows the menns used, 
Now, “UPD se sit Morgan's Lend T Th been cle stroved entire ly bys hire, or 
by some other means, then Vou have a fact that 1 equally powerful to 
<hhow miatice cot} thie part of he whe destroved thacat landy, becaus as il rule 
men do net destroy bodies when thev have taken a life innocently in thetr 
own defense, for they are not benefited by an act of that kind when they 
tok the [rte innocently : the first pricne they want to be is a prisice where 
thy Vvoean lonrk mite th faces of rw iy if their COUDTPS ried canned le vindi- 
ented itis sonmoll) as possible, Thes do not want to eoever thy), thes du not want 
to conceal: therefore, it is laid down as a rule that concealment of a faet 
ot that kind. the denial of a faet of that kind, is evidence of guilt, unless 
it Is explained In such a way as to take away thot presumption that the 
law savs follows trom it. 

‘A man ean not strike another viol ntly with a bar of tren without in- 
Hieting bodily pain, The usual etlect ofa leaden ball fired from it loaded 
piste of the common size, at a distance of a few feet only, striking the 
head or back of a person, is to kill such person; the law, therefore, pre- 
-ames that every one who thus fires a loaded pistol within a few feet of 
the object intends to kill; it therefore implies malice in him.” 

Whenever he intends to kill and there is not that in the case which ex- 
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cuses it or justifies it, he has a condition of case surrounding him 

469 which means that he is doing an act prompted by malice afore- 
thought, because the law recognizes of course that the very founda- 

tion of malice atorethought is premeditation, that ts, thought of beforehand. 
Anything that indicates that the party thought of taking the life before- 
hand Is a Cause wy re thie law ot ~lt-clefen~ cub not pore vail—and there Is 
nothing of that kind that can pore vail in this case—whis 4 rom the very 
fact that the taking of the life was contemplated ; that 1t was premeditated : 
that if wa- thoueht of before hand, vou liave a ease of malice aforethought. 
Now, how can you tell when a thing is thought of beforehand ? The law 
saves it mov be told by the selection and use of a deadly weapon alone.: I 
~« one of my fellows: for luere. for gain. or for the satisfaction of some 
otter base motive then ana thyerye ~tidele niy draw il pistol anc present it 
at him, and fire it apon him, and take has [nf by that act ; I <cleeted that 
«lly weapon, and [intentionally and deliberately used it. The law savs 
that is evidence of premeditation, It ix evidence of premeditation suth- 
ciently strony to lay the foundation for the assertion of the proposition that 
thi delibes ites 4 loetion and iim 7 Pe | dlenel]y Weapon Is evidence of malice 
rethought, evidence of the existence of malice aforethought. You tind 
the oxistence of that a- vou fined the « Kast nee of the fact as to whether it 
was wilfully done or not. Malice is a thing of the mind, You can not 
Crtain its existence except by circumstances, and when men tell me thes 
Woerti | ever Cony et aor of mound gy thy ond crreumstantial evide hee, they 
tel] Thiet’ tha V never wettle CONVICT anybody of it. becatse the Very 

Lif essential ingredient of murder is malice atorethought, and vou can 
het convict any man of the crime unless vou find its existence, and 

vou can never find its existence except: by circumstantial testimony, — [t 
never was found tnoanyv other wav, because it is a thing of the mind alone. 
It has its abidine place in the wield. The effects of the existence of that 
thine en] oa minliee fore thonclit may be ol ne but vou never Cahh see the 
thing itself; vou can not apply to the thing itself any one of the five 
STS which are rye nto men as a source of ther ir know ledge ane wisel nn. 
You ean) mot taste if * Vot cub tot see it: Vou can root smell it: vou eon 
not touch it: vou ean not hear it. It is a thing that is invisible, that is 
Intangible, aa vou can only know its existence by the effects it produces. 
These are circumstances. Now take the case again where vou discover a 
dle ad Landy, iis in) this Crist ana Vo finned Lh ponl it evidences of violence, 1h 
exp: ination further how that violence came the re: there it Is: the bouly Is 
concealed inan out of the wav }) lace, the body put away there that 11 might 
not easily or readily be discovered, and marks of de adly vielence upon, the 
Vital part ef that body, as reasonable men, not in the jury box but outside 
of it, what would) vou conclude when vou saw them? What did these 
reasonable omen, when they come here as witnesses, conclude as to 
how that rycen hisacl dlied, ana why he died” You act vourselves 
sometimes, vou, as reasonable men outside of the jury box, come to 


conclusions. ‘That is where the law gets its rules. It takes into 
consideration what reasonable men do under a given state of tacts, 
471 and what they do under such cireumstances it savs that is sufficient. 


They deo it with sufherent certainty, with suthecient precision, to 
authorize the law in formulating these rules whieh govern human action ; 
thes are formulated from human conduct. Then vou are to take the eir- 
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cums:auces of the killing, when a killing. has oeeurred, the method used 
tw produce that result, the very pature of the wound, the very part of the 
bods Upon whiey that wound was inflicted, and the very result that trans- 
pired trom the inthetion of that wound, and vou may consider from all 
these cireamstances unexplained that he who did that killing did it delib- 
it mtentionally, did it wilfully, and, in a case that Is unex- 


erately, did [ 
lid it with malhie atorethought. Now, 


plained, if he did it wiltullw he « 


that ix the wav vou mav find it: that is the wav vou are authorized to find 


‘ ss 
it: that aus what is meant by it. Phe law savs it COM pre hends everv case of 
kT] bby that is Leone Witt pore meditation, whether tt is done from a motive 
such as a desire of vain, or no matter what the POUL pease miav be it mas 


Ly orriis- reck l@ssnes- \man tmav step out intoa erowd and Kil anothel 
" ' , 
milli Wom it meVer siiw beerTearrs r fenrad of bee tore. bi " Th bent have 


j 
sire to rob lim and cre’ hix monev: no desire to satistv a puri cnt 
revetive acainist hy . xe pe tlie vreneral desire tor revenge tipon all rien 
that is defined by the law to be a state of general malevolence. He eould 
not have any of these specific causes for taking his lifes vet would ans 
it} hes tate to say i Wiis ti n I f rer — \\ hy breed ut rit. renrhline 
M2 the lawsavsit”’ ‘The law savs that the fact of his drawing and pre- 
-ctititig that Wetton Is ‘ vid hese al thie cle ne rite selection cane use 
Ors adendive Weapon, and is conseq uenths ‘*\ dene vt malice tate rethy nerht 
It Thierens neludes , Com whiel v in ad 1 7 rryeotive sile’ri fis 
sprit rool love or ull will, or aah I ~atisiv renl ora emary ores 
bees. or a desire for luere, or for revenwe, or eam. or any other spocihs 
motive, It pay erow out of this heel tate of ease where there Is bho 
—precnne purpose of that kind at or motive of that kind In either 
Cust, t th re IS 3 deliberatels lor oa (teesiol tery stv, aamed te <luvs It) Calle 
se“giienee OF it, it is a KI ling with msdie forethought. 
Ni v. ventlemer if vou believe | faets im this case =~ fern Thee metho 
avr Piva killin. if IS MN duty to remind vou that there are no tacts 


; , , , 
evening the use of the means used that wav that would pore buice that 


resi, fo rustits Toto thie law or eye fivute toa ertme of tess orice 


That being trae, if vou beliewe these witnesses who deseribed that wound, 
the threthod of inflicting that wound. and all of these surre nding hucts 
lte tind from them, first, that he 


thereount of thie prednetrnpenet the 


~ 


sith eiretiinistalices, Vo Will rr chuitdiesl 

died by the means named in one or the | 

first or second count. You mav find either one the most appropriate to 
| 


the faets. ond in addition thereto. vou mav be satisfied from these taets that 


the killing was murder by whoever did it From the detinition of thr 
crime whenever tt has init both of these elements if i necessaris 


rR miurder. Phere are other prreyy sitions that are neeessarv to be found, 
\\ fesat san t hae eT You have hk tonne the halt of t hae cise when 


ai (sov- 


, 


1 fh “i this man wae mura reat. wi Veo al dl Tit te ly tru 


= | : ‘ 
hisdeftendant is the man who committed that ermme. 


eritiue til claims that t 
This other half of the proposition is to be proven with the same degree of 
eertail t\ threat the first of if = te be est lylishied. with 1h highest chey re i] 


eertamtyv. and no bower wi Ssatistv the reatiisites of thre mw. bpuat if ptist 


be proven with the same clegres of certarnty that the first prrerprost tla britist 
be established by. 
\ ‘, Wials the parts who inflicted that murs thpeon thy pr rsonoof Sam 


\ roan doing an act that would bny Cie vhit of this evidence make him 


298 BOOD CRUMPTON VS. THE UNITED STATES. 


guilty of murder? You are to take the evidence and ascertain that, al- 
though it may be circumstantial in its character alone. Now, vou are to 


find in this connection when you come to pass upon that proposition, if 


you can, whether he had any motive for that crime or not. It is not nee- 
essary that you should find motive if the evidence otherwise shows that 
the party is guilty. Motive is a verv potential fact as an evidentiary fact 
in the Cust, It shows frequently the Phieecitin resorted tor te prodiice the 
death, It shows that the party, in other words, Wis murdered : it will 
show frequently the party who did) that erime of murder, not that it is 
discernible in all cases : frequently if Is not, lt isa thing of the mind 
also. It ts frequently so hidden, <0 concealed, that you can hot discern it 

with the degree ot os rtanty tw “iis that vou have diseovered the 
174 motive. As T have already told you the law does not require im- 

possibilities ; it does not sav to vou by the solemnity of the oath 
that it puts on your consciences, do your duty, administer this law, and 
protect those who are entitled to tts protection to the full measure, amd at 
the same time to require of vou in domg it things that are tmipossible for 
yeu to accomplish. Tt does net say that. It keeps vour duty all the 
time within the line of possibility, these reasonable possibilities that exist 
and surround the case that are presented to the minds of reasonable men ; 
it does not require any more of them than that which can be accomplished 
by reasonable and just and impartial men; bat [say when von have the 
evidence of motive, that becomes an evidentiary condition of the case which 
may point to a particular person ; it may show that the crime was murder, 
because whenever there is a motive for it, if that motive, for example, ts on 
in the shape of vain, why that shows deliberation, that show. premedita- 
tion, Ifa highwayman goes out on the public highway and kills his tel- 
low Pebeat for the purpose of wetting his Pieaney, the fact thst he hive it design 
fo vet his Panbe’s by that death is evidence of a premeditated Purpose, is it 
not? (feourse. So, ifa man should decoy another toan out of the was 
place hpron “clne pretext or another tw tuke liis life, that Is evidence on pre- 
meditated purpose; that is evidence of a design formed beforehand to take 
that man’s life if necessary to accomplish the purpose. Therefore, T -ay, 
When motive exists Ina ease it will go to characterize the aet done as an 

act of murder or as an act that does not amount to that degree of 
Wh crime, and it will frequently point to the party who did the act ; 

but motive need not be proven to establish crime, nor need it be 
sotnmensurate with the nature of the crime. Why, it never Is commen- 
surate, the law savs. Men commit these crimes of the highest grade from 
motives that are entirely inadequate. Men kill others for mere trifles, for 


the satistaetion of the slightest affront, and for the accomplishment of 


a purpose that, in the mind of an honest man, in the mind of a man who 
had the proper regard for a human life, would not weigh a feathers 
weight tovards producing the action. That the man who possessed that 
just mind would not lay his, hand upon his fellow to such an extent as to 
take away his life for any such inconsiderable reason, ‘The country is tall 
of cases that occur almost daily, we might say, where men from the most 
trifling considerations take human life, and, therefore, we are not to stop 
and piis= Hipyon the question as to the adequacy ft motive before we are to 
believe that the party has taken a human life. Let us see what the law 
SAVS as fo the adequacy ot motive. 
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“ It is sometimes argued, is it likely that one man should ki'l another 
tor so small an article? Are we not to infer when there is a homicide 
which is followed by the stealing of a mere trifle that the homicide was 
the result of sudden passion, rather than luerit causa? Or tor a mere 
prejudice or spite Is if likely that one man will kill another and thus ex- 
pose himself to the gallows? No doubt when a tender mother kills a 

child, or a friend kills il frie nel. and nothing here thisan the tact ot 
176 killine is proved, we may be led to infer misadventure, or insanity 

from the motivelessness of the act Dut wehave no rivhet to make 
sueh inference because the motive is «listers portionate, We ure all oft ts cupet 
to act on verv inadequate motives; and the history of erime shows that 
murders are generally committed from motives comparatively trivis! A 
Prbiit nnaceustomed tw control lis pMtss1Ors snl unreeulated by rt ligeis tisor 
moral sense exaggerates an affront, or nourishes a suspicion, until le de- 
termines that « nly the blowd of the su i} posed a offender can relieve the prernige. 
So alse for the ot Da calle =! plunder matinee rs ly ive heen de ne mote ly ove uted, 
We have an illustration of this in the trial of Muller in’ England, in 
IS73, for the murder of Briggs. Briggs’ watch was seen by Muller in a 
ratlw: AV car. Drives Wiis asleep ; thy wateh Wiis exposed ; ne Muller 
killed Driggs by if stile len nttuace kK. sna eneceeded in) making his escape, 
Ile wis alte wards aurre =ted, COORD ected ia ireumistantial ey ils ree’, rnd be- 
fore the execution, contessed the homicide with the motive, Until the eon- 
fession the justice of the convietion was largel eritieised, on the vround 
that the stealing of a watch was net a motive that could explain a murder 
=a) bold, st) eruel, amd with chances of CNpostre so great, Pyurtthy reply 
to thi- Is obvious, (‘rime Is rare I lourtesnl, lL neder aeoveriument w here 
the laws are executed with ordinary certainty, all erime is a) blander as 
well asa wrong. If we should held that no erime is to be punished, 
except such as is rational, then there would be ne erime to be punished, 


for The? crime eit re founel that }~ rational. ‘air motive Is hever cor- 
relative te the ermme : neve freevunriate iN propre t hone clte it. Nor 
vr does this apply solely to the very poor Very rich men have been 


known te detraud ot hy rs even ofr tt t] = To forre wills t) kiln Pp, 
and kill, so that an inheritance might be theirs. When a powerful pas- 
<10n ot ie ie Ks lay tification. it i~ mo eNTeriition thot the set I~ tllogient : feo 
whe tl prisston Is One allowed! te Cpr ite’. Ted-on len me'tis ifs restr: ‘aint... 

It is not rational from the standpoint of self-interest of the party who 
commits it. Why, vou take a case of murder, for examp ile: what is there 
from a rational standpoint that would ever cause us to look at that aet as 
being rational, looking at the interest of the pearts himself? Sooner or 
later he is linble te be discovered - he hav eurry that love of ont about 
with him for vears and vears before discovery, vet it is a millstone around 
his neck ; it is a weight pressing upon his conscience that he can seareely 
bear up- against, because man is so constituted, he has not been made so 
that his heart is a fit habitation for a terrible secret of that character, and 
if he is called upon to carry a load of guilt of that kind through life with 
him he has got something that almost causes him to exelaim like Cain 
when the Lord cursed him, “ My punishment is greater than I] can bear.” 
And from that alone if it was rational, if he would take a proper view of the 
thing, if he would consult his own peace of mind, for example, he would 
never lav his hand upon his fellow man in such a way as to be a murderer. 
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But the best of men sometimes are put ina position where under the law of 
self-detense they have a right to take a human life, and it is their duty 

to doit. There is no guilty conscience left behind an act of that 
Lis kind. There Hay he regrets, there may be sorrow that the NECESSIEV 

existed, but it is not that kind of guilt that weighs down the heart 
of a man who, for money, for gain, or for anv malevolent or wicked pur- 
pose, takes a human life; it isnot that sort of feeling. Therefore we may 
just as well consider that no crime ts logieal, and that he who would con- 
sider his own self-inter st, if he would take a rational view of the aet 
would never do it. 

‘The motive |~ never eorrelative te the erime, never accurately phopor- 
thoned to it. hor does this apply solely tw the very poor, Verv riety Hien 
have been known to defraud others even of trifles, to forge wills, to kidnap, 
and kiilsothat an inheritance might be theirs, When a powerful passion 
seeks vratification it is mo extenuation that the act is tllowteal, for when 
passion is once allowed to operate reason loosens its restraint: .”’ 

Now, Tsay, if vou can find motive in the ease, although it mav be in- 
adequate, out of entire Proportron to the nature of the aet done, as Vou 
must find it in every ease where murder has been committed, still vou can 
consider it, and it becomes an item of evidence tending to throw light upon 
the transaction, and to develop, it may be, who the party was whe com- 
mitted the act, 

Now, then, the next proposition that yor are to look to when vou are 
seeking to tind whether the defendant t= guilty or innocent of this eriume is 

whether he bisacl the PhbCudts with which to commit this crime its if 
179) was committed. He must have the means to do it. [Tf he had the 

means, why then it is another point in the case. ‘Che possession of 
Pleats, of course, does rheot of itself show ouilt : still, it is Hecessary tw have 
it in order to bring guilt home to anybody, because it is physteally impos- 
sible for a man to accomplish a result without the means at hand to ae- 
comp ish that result in the way it was accomplished, 

“Whether the defendant had an opportunity to commit the crime.” 

Now, he must have had an opportunity. You are to look to the evi- 
denee to see if le was associated with Morgan on that morning; whether 
he was seen with him, and what are the other circumstances pointing to- 
ward the guilt of the defendant. Ali of these facts that have gone to vou 
are cireumstances in the case for the purpose of showing whether or not 
the defendant is the party who is guilty of that offense. There are many 
circumstances that have gone to you inthis case for the purpose of throw- 
ing light upon it. It is a principle of law that if a party 's found in pos- 
session of the fruits of crime recently after the erime bas been committed, 
that that may be taken into consideration by you for the purpose, first, of 
calling upon the party to e <plain that posse ssion, just like vou do in a case 
of larceny. A horse is stolen; that horse is found in the possession of 
party shortly thereafter; now the law says that that party, 1f he has an 
honest possession of the property, has at hand the reasonable means of ex- 

plaining that honest possession, and if he does not doit, if he does not 
480 show it Is an honest possession upon his part, why the presumption 
prevails against him from the fact of such possession, and vou may 
eonvict in acase of larceny upon it if it is proven the larceny has been 
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committed by somebody : vou nay bring the fuect ot euilt home toa puar- 
ticular party who is in possession of that property Ina larceny ease. So 
you may in a case of murder, 

Hlear what the law savs upon the subject : 

In the last section, the effect of the recent pre rst ssion of the trouits of 
crime Wiis considered “so Tar us such }) mass lOol) Wits it N sil» I cole’, capable 
of direet proof, and eonterring by actual mur ntification of the objeet found 

1 posse ‘sshOn} Dut =the’ hy Possession may aise ~ometimes be mferred from 
ore ine circumstances, bn Dhhost Ciise- thr fruits ct crime threnirs« bye ~ ore 
~)> We 1] COTO: aled frome vie ‘VV bby thie prend penn, itor as te frornish rhe) rhitned- 
ate evidence against him. There is nothing visible in his possession which 
can be directly tr aced 1 » or connected with the ofle lime’, Doiit thy VY Solic- 
times betray themselves rt their consequences, as by a sudden and material 
change in lite or clrennes Lahces, Tht “ating hevond (tie stion the recent 
receipt ot MOneV OF Pape rtv from some quarter, When ad persatl previ- 
ously known tw be prevor I~ te rit re ra atter the robbery. lare ny, or 
murder in) the possession of conmsich r int We atth ia ilwaves it crretimstanee of 
suspicion, and when corroborated | thers of material weight In conecting 
the crime with its perpetrator, 7" ix, veneraliv, one of the earliest nlieatory 

circumstances that are discovered, and. in several re ported Casess, 
is | has had the effeet of first attracting attention in the right direetion 

and atlording the first available clew to the discovery of the defend- 
ant. In the case of Moses Dravne, where 4 traveler had been murdered 
at anion for a sum of 
with the Innkeeper for sate keeping, if appeared i evidence that the 
‘ostler of the inn, who was at the time worth nothing of his own, shortly 


Thbeotie \ which bie lisa with | bine iL anne hicved cl posited 


after the murder lent sixty pounds to a woman who kept an inn in the 
siimie TOW, lt chp pres ared alse that the ecirreumstances of the Te r 
himself had suddenly improved. bor, before the murder, he was so poor 
that his landlord would not trust him for a quarter's rent, but —_ make 
him pay every six weeks; and he could not be trusted for malt, but was 
forced to pay for one barrel under another. Bat shortly after he bought 
a ruined malt house and new built it, and usually laid out forty pounds in 
a day to buy barley. There was also observed Upon 2 sudden a rent 
change in his danghters’ condition, both as to their clothes and otherwise; 
aud if there was but a hood bought for one of the daughters, there was a 
piece ct coll s ‘hanged, and the VY Were obs: rved to hh: ive’ crore 1 | in vreat ple niv. 
In the Freach ease of Ml. 1) Anglade. it was proved that both the real 
criminals had suddenly, trom a state of lowest indigence, appeared to be 
» affluent circumstances, dressing in expensive clothing and showing large 
sums of monev ; and that one of them had purehased an estate for which 
he paid between nine and ten thousand livres. 

he In the English ease of Rex versus Burdoek, a similar change in 
the prisoner's habits and mode of life was the cireumstanee which 

first led to suspicion and the subsequent discovery of the erime. And tn 
the late New Jersev case of Peter Robinson, the same elreumstance was 
instrumental in leading to a similar result. It is to be observed, how- 
ever, that this circum-tance always requires to be corroborated by others ; 
and, standing alone, 's not considered a sufhcient ground for putting a 
party on his defense. It presents in itself, merely a coincidence which, 
however nat/ral or reasonable it mav appear on the supposition of the cuilt 
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of the party indicated, is nevertheless capable of more or less satisfactory 
solution and explanation, on suppositions entirely consistent with his in- 
nocence,” 


” The }) SSESSIOU of stolen (Fi) ls. rec tly after the loss ofthem, mav he 


indicative not merely of the offense of larceny, or of receiving with guilty 


knowledge, but of any other more aggravated crime which has been con- 
nected with theft. Upon an indictment for arson, proof that property 
which was in the house at the time it was burned, was soon afterwards 
found in the }) SSESSLON ol the prisoner, Wills held tw raise re | presumption 
that he was present and concerned in. the offense. 

This particular fact of presumption commonly forms also a material 
element of evidence in cases of murder; which special application of it has 


often been emphatically recognized. [tis upon the same principle that a 
sulden and otherwise inexplicable transition from a state of in- 
4°} digvenece ana a COllsS quent eouanee of habits, or i profuse or thii- 


wonted expenditure inconsistent with the position in life of the 
party, I sometimes a circumstance extremely unfavorable to the =Upposi- 
tion of innocence, 

In the first of these cases the question should be asked, was the fact that 
the deceased was in the possession of money, particularly if the amount 
be considerable, known rOuhnVv one: ana if so, To whom _ ete, 

So it is in all these cases, if the party is found in possession of the prop- 
erty of the man whose life has been taken, the party who has such pos- 
session is called upon to make an explanation of them to show that that 
possession is reasonable and is honest; that is regarded at that point just 
as In a case of larceny. Now, again, the question that vou are to ask 
yourselves in this case is, whether the property of Morgan was found in 
the possession of this defendant. If so, what was the character of that 
property ; and if so, what explanation has he made of that possession ? 
If he has made an explanation that is reasonable, or if his theory of the 
statements made by him shows reasonable conduct upon the part of Mor- 
gan; that he fell in with some person, whether a stranger or not, and 


that he was going to the Pawnee agency for a certain purpose, and 
whether under such circumstances it would be natural, reasonable, and 
probable conduct upon the part of this defendant to do as he did 
do; then whether any other property was upon his person that was 

afterwards missing and whether or not the property of the 
484 deceased was found in the possession of this defendant; whether or 

not it was probable and reasonable if he was going out on that far 
journey, to that wild country, to him an unexplored country, that he would 
give up the weapon that he was inthe habit of carrying up in the neighbor- 
hood where he was known, and where everybody knew him, whether that 
conduct as claimed by the statements of the defendant was reasonable and 
natural and probable conduct upon his part; if it was unnatural, if it was un- 
reasonable, if it was improbable, then it does not go to sustain the theory as- 
serted by the detendant. He is required to account for the possession of 
that property. And inthat connection the inquiry may naturally be pro- 
pounded by you why is it that he would take the horses and not take his 
watch, whether or not the watch was a thing that it would be improbable if 
he was going away, he would give it to the defendant, and if it was a thing 
that was well known there, that he would not dare to take it; if so, that 
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would be a reason why the defendant would not take it. Then. whv take 
the horses? Well, vou are to investigate as reasonable men. If he is the 
man who did the killing, if he took the liteot the man. and the taking of it 


el 


was for the money he had, the horses turned loose there would certainly 
have attracted attention, ana might be the meansot leading tt) the discovery 
ofthe missing man sooner than he was discovered, Then asa matter of pre- 
eantion it might not be reasonable action in the lightot his condition if he 

was guilty, and he would take the horses for that purpose and also 


IS.) for gain. Now, then, | sav he is required, if he had possession of 

the property at this IISSiniy ahs te =hhow such tacts ane cir lithie 
“tances as will <atisty Veooll ats Petmsormill men thiat thicat presses ton) Wiis 
an honest POSSOSSTON, It he shows that. then the ftaet aristth trom the 
Possession, from what is called guilty possession, of the property taken trom 
the revenrede read Phacili, would disappeat Treeth the case as aguilist the clete redant, 
It wort no loner r be wuilts Ud a ee LLL But ia has not shown that. 
it does not disappear and it prevails as evidence in the ease, and it can be 


considered OV Vo, Now, of qarifse. Vea palo hot @opsiver if alernne , any rere 


thes | vou do considet anv other tact alone, Dit Th order to ascertain whether 
that Possession Is THs nt or not, vou are necessarily called ibpyon to look 
to the other eviderne to see what statements th detendant made about it. 
to see whether he forged, or undertook to forge, anv evidence in the case, 
whether hie made unis tila sftrtcnients mn rey ird te thie transaction, or in 
regard to the disappearance of this man; if be did, the law says it Isa 
foundation of a presumption agaist the man, Where he forges testimony 
Ina case, thatis also the foundation of a presumption against him, upon the 
principle that he who is without guilt does not rely upon: false evidence, 
doves not go around to anybody and lie; itis net in him. You ean not tell 
a lie that vou are not driven to a halt dozen others to eover it th}. lt isa 
wicked enemy of vours. It is never your friend. It is always at war with 

vou, and) whenever vou think it is serving vou, it is plunging its 
1S6 (ligger to vour vers heart, figuratively speaking, and when a man 

learns to be il har hie Is educating lis mind to the commission ot 
almost any crime. = It is the foundation of all erime, and every man who 
is conscious of innocence as a rule relies upon that whieh will be his 
friend and serve him, and he does not as a rule fabricate falsehoods, or 
stories that are falsehoods: he doe~ not fabricate evidence, beeause it will 
not serve him. Man is a selfish creature; he is naturally looking to him- 
self and to his own protection ‘ it is his duty to look to it, and he will, 
therefore, necessarily and naturally adopt that means which will best serve 
him. He will not adopt that which will turn out to be his worst enemy. 
The law recognizes that, and it considers as a rule that men only do that 
thing when they can not do any better, when they can not help it; that 
they, in other words, only resort to that evidence when they have not got 
the truth to serve them, and it theretore lavs it down as a legal axiom that 
he who fabricates evidence, he who forges testimony, is forging that which 
may be used as a foundation of a presumption against him; in facet, the 
law says it must be used that wav. It is not necessarily conclusive against 
him in itself, because there are exceptions to this rule. Men who are inno- 
cent of crime from a misconception of what their rights are and what will 
best serve them may sometimes rely pon falsehood ; that is the exception, 
though, to the general rule of human conduct. Beeause they may some- 
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times «do that, that circumstance is not to be taken as conclusive alone, but 
if it exists ina case with other Inculpatory facts, ineulpatory cir- 

Si cumstances, why, it) becomes stronger than when standing alone, 
though unexplaimed. 

You are to take into consideration the facet of his omission to prodtic 
the witnesses, if he has them, or items of evidence, it he has it in his powe 
to produce such items of prot, 

Now, then, we look to the evidence to see if there are any inculpators 
facts against the defendant, such as the possession of the property, or such 
asa fabrication of state ments that have been proven Teo Toe fialse, state- 
ments that, i trae, would be self-serving in ther character, would have a 
tendency to vindieate the detendant, but if they are shown to be false, such 
rE De the representations tN menns of a letter thisit thie part Wiis th a live 
when he was dead. One ot the crrenmestances which strongly led to the 
eouvietion of Doctor Webster in the celebrated Ort be | have referred too. Wils 
the forgery of letters, not that he said in these letters—thev were signed 
fictitious, —that Parkman was seen after he Wis dead, burt dye simply =| 
out the supposition that he was alive. He put hypothetical cases in these 
different letters, and the criminal part of it, and) damaging part of it, 12h 
the estimation of the court and jury, was, that he wrote them in a con- 
cealed hand, a disguised hand, proven to be his own hand, bat disguised, 
and they were considered as strong inculpatory facts against him, as accu- 
sautory faets, beceanse he was seeking to ereate a false belief. a thlse convie- 
tion im the minds of men es to what had become of the man he had 

killed, 
LSS Now, you are to look to it mM this case to see whether or not 
there are faets of thist kind here, hat only these tuets, lyuat “aris othe 
facts and circumstances you may take into consideration, and after vou 
have gathered them all up and considered their combined weight, thei 
combined strength and proving power, then vou are to see how many of 
them have been explained away by the testimony of the defendant him- 
~el{ ior ty anv bods oflered in) his behalf: if thes Ppive bel thes remain feo) 
Whatever they PHAN be worth as proving tacts according to the extent and 
way they may be established by the proof, and their nature as proving 
tucts after thes have been established, That is the Way Vou are to look 
at the case, and it is a good rule when vou are starting in vour investiga- 
tion to gather up all accusatory facts, see what they are; see first whether 
they prove the death of the party by the means eharged in the indictment ; 
see whether there was an opportunity upon the part of the defendant ; 
Whether there was a motive upon his part for this act, what that motive 
Wils, and what that Opportunity was: see what his connection with the 
deceased was, what was his relation to him at the time when he was seen 
with him, what was foun lin his possession afterwards ; what explanation 
of that possession he has made; what other acts that are indicative of 
guilton his part have been shown as having been pertormed by him, and 
after vou have gotten all of these together see what they are in the light 
of the other evidence in the ease, and inthe light of the other testimrony. 
Now, you pass upon the eredibilitv of witnesses, I have out- 
Ix lined the ease to vou. T have given vou the law defining crime. I 
have given vou the law bearing upon this matter and the weight 
to be attached to these facts that av be ACCUSATORS in their character or 
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that mav have a tendency to exonorate the defendant. You are the judges 
ot the credibility of the witnesses in the ease. You pass upon the amount 
of credit vou attach to the statements of each and every witness ; you con- 


sider these witnesses—therr Lp prea rane before vou, the way tm wouch they 


wriive situs evidenee. therr yveryv cCornerie ith VOoour pPoPesSeClCe. This ‘ ists tepey 


} } *1° .- 
ane reasonableness and ProoMmonity oF Ther stiatetients tb ther own helt 
, Ad ,° " 4 
ahbhet ots the hvht of the other evicl tik tf a statement of a with roen 

ae “— a 
Vi wed it} thie lilt of all the evidern kd Th its own aT it, Is reise nable 


ated consistent eriped probabl 2 mecordine foo Your observation of th Le ind 


“Eatements Ob then, it is entitl riereredit, it Is ¢ titled Tov el folie byron 
Vou pret - cine il it ticas thrat APPT ll the other crreueistanees mm the 
ease will tend to show its credibiiitw. because they are the tests of its truth- 
Pui iess, hi seoure the teunes thacat Vol iui ta) cLprpreS foascertail Wi ther it 
is true or false. When vou find a mar statements that are tmeonststent 
in ditferent parts upon material matters, upon that which os the verv sub- 
sTiiile ‘,] lis testimony. Tie Very iT) limdste wry iy] thecal iy i lhe’ j Ve lenee 
of its falseheod. and all the other evidenee tn the ease will tend to show tts 


isITYV *s soo lt ds that Voll fake the evichetiee Of Ciel ane every Withess ana 


Compare if with til thy OTher EV iene that eredibl canned rt linble 
t ft) in the cass ft IS pot t » be expected thacat ill evid thes’ TE CVETYV Cubs 
Is CONSIST nt, beentise some evictenee i true and some is false, ane 
truth ana tral sc lie vw | ar neve I (Pthboetbicotis WILT Gf i oth rm. thie Vou are to 


hind that *' hie is Cobsistent aid rensonnble tp itself. nite the cotsisteneyv of 


such evidence goes to show its truthtal character. 
A cat ] . | t| ! o¢ Pp) ce ol = wi if Pits P ly *. 4 ’ five ‘ 7 4* thi, 
mw. Libel, tit ut iit ' Wi ' . ae thitl if (‘| thi ' ‘ Witthes ‘ } \ 
; Bae } 
have given: see whether it is reliable or not. and it ios reliable, how 
, a 
ritich if proves, ene aid every taet Lhiese Cises are necessarily to be 
established by many ftaets, many cirreutustaneces, ft ims a taet that when 
: : ' , 
nen resort to thy se term lis cilnd Vi i tl pers Tipe chee test : ill Ili WIETCSsCs 
es ‘ , all : 
te see them do it: that Is po- Vee, You must necessarily rely 
Lp threat Wihiiel ts aT Pperdbidpatec = (iretimst rntial testimony in the (ise, 
Phat is Just as strony as aby other proat i it ds ol thisat Proviliye power te 
/ ; ‘ ; . thyeat Ft } 7. eae i ‘| i ~f one 4’ red bole 
make out a cuse that weotula ty bad mito by the testimony of one credible, 


tit} rontradieted, al vl Ie linble eve WiIThCss, \\ hen ch otdaAT stands iy) and 


=Weiurs that he sii \\ another shoot tis fellow “Thali, hhc bien down under 
such crreumstane ~~ we eS wee thisat preted the law if makes the ermme of 
mur '.; aoe thacat I enough eviddene fo Warrant vot In convieting, because 


Vou would belewe that. Pew*"itise TT Chat man was reliable. of be was credible, 
vou would beliewe it was a murder: vou would believe that he whe did 
that act was guiltv of the erime of murder under the law. Out of the 


mouth of (one with -- condemn thon may elstle, saves thie law, Lut is a matter 


| 
' 


oft fact if never LAK. place iti thy iway, ly eutise whe never vou resort 
1] to positive evidence and depend on that alone, and if you resort to 

it. and Vol have for Tesort teal w hie ih Vel have lout evine positive 
evewitness, Why there will come in a troop of cirenumstances in that case 
corroborating what tliat Hatt saves 1D the shape of the conduct afterw rds 
of the party who does the killing, rn thie s Thayne ct any other things Tact 
are marshaled as evidence in the case to confirm what the positive eve- 
WIthess savs, Sot is ina case where elrreumstances are res rted to: if the 
tact or cireumstance is a true fact or circumstance, it has got a whole army 
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of friends in the shape of other circumstances to corroborate and. sustain 
it. Se you never depend upon positive testimony that is alone equal te 
the testimony of one eredible uncontradicted evewitness. [It is either 
more or less Ineveryv case, fa certain theory of it is true, if ino this case 
for example, it is true that this man was murdered, murdered by this defend- 
ant, vou have got more evidence in the case than would be equal to the 
testimony of one credible uncontradicted positive eyewitness to establish the 
fact. Then that I~ COMAPIATORS cr] the other: (oti the other hand, if it is beet 
tru thrsat he Is ult of that erie, Vou linve rial less ‘ Vidence in) the (tise 
than would be the testimony of one credible uncontradicted evewitness, but 
when vou have ne positive proot of the fret, ane asa rule vou do not have , 
you pha have when voucome to Jeiss Hpron thi “C¢ CUSCs eceurring trom sud- 
de ‘T) brunt s ancl f from > TL len age oor rwhen aman starts out Upon il Hiis- 


sion of revenve. There ; e peculiar claracteristies connected with 
4G? crime that we mav all a rve. When we have had a familiarity 
with thes erimiinai nets is committed by others, hor stance, 


you take a oman who becomes enraged: be has received some w rong; it 
it may be a real wrong, but not such a wrong as he would have a right to 
kill for it; orit may be some imaginary wrong, and he goes off in a tow 
ering rave he does pet — fan a rstal r th COTSCCTenees, anid lie shoots 
down his fellow-man; it may be in the presence of other evewitnesses, 
Now, there is a case w ee he kills for revenge, tor malice, to atisty agriey- 
ance that he has received, real or imaginary. When vou have a case of 
killing with characteristics of that kind you will have trequently—gener- 
ally vou will have a positive evewitness to the tact. But whenevera kill- 
ing is for luere or for wain, the first thing that he whe does it is to seek an 
opportunity for that: he does it clandestinely - he dloes hheot do it in the 
presence of other men, beeanse be could not rob his vietim after he had 
killed him if he was to do that. The primary object’ in the case where 
gain is the motive, is that gain—is to get it; that object would be deteated 
He wants to accomplish that result, and heonly kills to remove the means 
that prevent him from obtaining that gain. Now, when vou have a crime 
of that kind presented to vou, vou never find it done in the presence 
of evewitnesses, as a oman of passion rushing out and kills” in 
the presence of his tellow-men; that is the peculiar characteristic 
of that kind of erime when committed in that way. It is done 
first by deliberatelv-tormed desien, a Breed who Is killed 
493 is decoved out of the way. If he can not be killed by any other 
means, he Is rotten to a lone ly LE ce whe ‘Te hoe ve withess Cah see 
the killing, no human eve can witness it, except the eve of the man who 
does it : that is the first thing that is done. Therefore, asa necessary Con- 
sequence, when you have a case of killing with motive of that kind, and 
if vou have a case with that sort of motive, vou alwavs have murder, be- 
cause there is prior deliberation of the basest kind to prompt that act ; 
theretore, you must go to circumstantial evidence, just as has been done so 
many times in the courts of the land when thev seek to uncover crime by 
the aid of juries and the officers of the Government. One of the most 
noted cases of that kind where circumstantial evidence was relied 
upon to prove everything in the case, to prove the identity, of the 
body, to prove the means used to produce his death, to prove the fact that 
the party, Udderzook, who was charged with that killing, was the party 
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who did it. It was the Com. v. Udderzook, and was one of the most 
noted eases of cireumstantial evidence in the historv of crime, because it 
seldom happens that every proposition in the ease is to be established in 
that wav, lt Was a case where this man Udderzook praia for a large 
poliey upon the person of the man whom he atterwards murdered, and he 
contrived it that at a certam time a shop, which he had tn the out<kirts 
of Philads Ipbrisa, Was set on fire, nd by the time the fire bad progressed far 


enough tochar adead body, which he had in that shop, which te had gotten 
from il vravevard and pout in that shop, he caused A iscover to 
bh be miade and people rushed there and rescued the body. [t was 
supposed ancl by lieved bry any at thie time te lie thy body cv] this 
man upon whom he held this heavy insurance, but it seems afterwards 
Treat the HSU COPIA bree"cu ene “HS prelous an refused te pra the 
poliey, An inquiry was institated that lasted for quite a while. Sell 
the man Goss who was insured was lost: he was a brother-in-law of U'd- 
ki rzook, No trace of tim courte the Teotan 3 Lidad r7 wrk iT vl bowen reimit- 
ting monev to him to keep his raouth shut, (ross lived tuiled to uve! the 
money. He was becoming verv anxious about i [le was down in an 
Interior town mm Ls nnsvivania, Luzern or some town the re: there Uldler- 
zook got him and deeoved him out in the woods and murdered him. His 
remains were afterwards tound, bv the buzzards soaring around overthe body, 
and if Wils discov rec there mon Len Hi posed condition, It Wis A Cus of 
threat ined, and PT will read vou what theeeourt said in that eas 
“The (tise of the Commonwealth rests thpwon what Is known ads cirTredme 
stantial evidenes Lod indeed where wilful, deliberate murder. contem- 
plated beforehand. Is Cormmitte 4 Lae wk ly mmrvcllr's threat dire | }) itive eyVi 
dence respecting it exists. Perpetrated as it usually ts by lving in wait, 
by means of potson, or by falling upon the vietim when no one tb by, the 
only evidenee must commonly be found in etreurastanees attending it. 
And this character of evi lenmee os ertammed bw « Xperience tea bee Titel if 
anv less satisfactory than that VI h ow knows as cdirecet) on Positive, 
Where the circumstances relied upon are properly established, ea 
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enees Arising Tron) eaehy cp ined Prom at] ‘yt t hi ith combined, proviral 
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th.) nAturaiiV Th one aprection, there ts tho greater danges in fellow ines 
them to their eonelufion than attends all human = tn —Trerset tenn. 


Phiat Wwe mav errips eh) ‘Sist's Is }) bes TtDTe? | Pyrat “» We may where toe evi 


(ener is dire roor phos thas * the errenmestances miv. Possibly. ! ristenel. buat 
‘ a 


<)> mav the eves, or the ears, or thy dishonesty of witnesses ‘As was <aid 
ly ¢ hief brastios (siteson. in the « ise of the ¢ CoPPD TEC oTE We ith ‘e I] iran, | 
Barr, 260, the hiik | tHererne ber weer prositive and errenmstan | vicleres 
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Hhection Del ween th premises Lied Tl lusion, but Phreeres THA ec perry 


in tpoths. \ man mav as vel] <wear falsely toan absolute he rier Lew bore ol a 
tuet as a number of tacts trom which. i troe. the question of Inmocence of 
guilt depends. No human testimony is supertor to doubt. The machiners 
ft eriminal justice, like every other production of man, ts necessarily im- 
ry rtect. but vou are not therefore to =Teopp) ifs wher Is, Ir pemevenat = Pbpen ly ive 


. , , ‘ , 
(if ubtless rere ny mvicted amd execu ext on circumstantial evidenre, lyf 
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it excludes dishelier: that is. actual disbelief: for he who is to pass Upon 
the question is not at liberty to disbelieve as a juror while he believes a- 


ch obnactdh. li is enough thisat hits CODSCH nee Is clear,” 
Now word or two further is to the eredibilits of Withesses, 
1406) You have heard and seen all of these witnesses who have been before 
Vou, You are rensonable Then, You ure competent to piss thpron 


every fact by the aid of these rules T have given vou, and am about to give 
you, You have seen the defendant upon the stand; you have heard lis 
strat mientis : Votbare to pXis- apron thie i re ascnabole DCss and thei probability 
11} therm owl holt it TT the liolit of the other ‘ viderce in the Case, In) 
passing Upon his evidence vou are necessarily required to consider his in- 
terest In the ease. Tle has the largest interest in this case that any man 
miihoever ly ive in ckhaN Case thpreon the ¢ ith. lle Is thi party ti bye atleeted 
by the result of vour ve riet one w Vol the other, and to be affected to 
stil) QP eNtent os te well UE p von lis The prare sumably its if wetted th prern the 
mined of every man Phere is the strongest motive that can ever operate 
upon the human mind to pros ptit to entertain a desire that the jury listen- 


‘ 


ine to hin would take that view of the case that would benetit him ort 


it 


would eover tty) th Chiairee horny hin ti <neh an extent os that he wettld 
nor be comnected with it. It is bout Henrnan nature, We are ereatures of, 


Pbootive, ft I~ pear of our readers lf thst Tah |. strony, if if Operates 
Lipron li- with wrreat strenethi anna wren Power, naturally it hits a vreater 
temdoney to swerve men from the line of trath than if it was slight or i 
no wotiveat allbexists. “Therefore, the probability of aman swerving frou 
t hye neol truth Is IneNnet poivenyy ition to th <treneth oft the motive You 
curs bevdn Tane corps dade ! his attitude canned hove itl to eousider his vicden (* 1h} Tie 

(7is¢'. TL thy lierdat a | thy other trv t= confirming Whit he “=1\V- lt thie \ 
HP corroborat whist li “iiVs, lis < “EDEEIOUEN I~ =tre nethend : i] thie (“n)- 


tracliet wh) iT he “Ves, if tis coneluet il thy Lime and subsequent therets 


- fs 
thie reoskld Tihes Ts LhCOomsi stern with thy theors of rnnocence that he asserts. 
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thiaoty tits thy ory Is Wert ones in porary MTOM fs Voor rps attach ereddit to tilts 
Corelthel thharer thie Ciretitnistinees as bere acuinst hit \ om are to Cone 


sideration that attitucle, bay Diane lierhit of all the other testimony in the case. 
You are required to be satisfied bevond a reasonable doubt of the guilt 


al t hae cle if TANT - tliat Is, vou are to tv sitistied iis twelve reasonable Phievhi, 


as vou would require vour minds to be satisfied upoaa proposition of Tk 
chara ter it it was pore ented to vou outside if the courthouse as a ertizen, 
Cottle rine Vou double duty. vour duty la) the COMMDUDIEN to bheover 
crime and find out whe theertminal is. That is vourduty to vour fellow- 
Then, snd Vour duty Tar ct particular party at the same tripe, lo see that he 
is not branded as a criminal when the taets and evidence do not warrant 
that in being done, Consider that double duty ; consider what would be 
your duty inthe premises. Tf the facets presented in this case are of a char- 
acter to carry vour minds as eitizens to a point of beliel, so that vou would 
eniertan that behet. and act upon it, why, then, vou are convineed, vou 
must be convinced, the ease ts proven, it Is made out, because that as the 
extent to Wwiteti tha proot mitist wo to maak it case—-simply that and ihe 
further. Tt ts not required to go bevond that. When it goes that tar the 
ease is said te be established so that reasonable men believe it, and it is 

consequently bevond reasonable donbt. As long as there is that 
{8 sort of doubt ina ease reasonable men do not believe it. That does 
not mean as long as there is anv doubt in the ease. There is always 
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[ submit the case to vou, and ask you to uphold the laws of your COUNTY, 
and that means evervthing in the ease; it means your whole duty. You 
are to uphold them by pronouncing cvuilt if euilt Is established : Or vou 
are to uphold them by pronouncing innocence Hf iinmocence exists. 

You will retire, gentlemen, to consider the case, 


HO] To which charge the defendant at the time offered no objections, 


nor did he at the time offer anv objections to the time or manner of 


delivery ol same, 

Li reoard tor thy ith eause of error set out in the motion for new tral, 
the following I~ aerecd ta? Dy thas | ‘a istrict attorney supa eounse| for 
defendant. as bemae the tnets which led to the statement of the district 
attorney tn his argament to the jury, to wit: 

That during the uryvutiient of the ease before the jury, defendant’s 
counsel, Derk les Neal, OS(]., haviny said to the jury, ‘ither the defendant 
or Burt (a Government witness) is guilty of this crime.  T will show vou 
that Burt is GuLity, and theretore that detendant is not.’ Then the dis- 
trict attorney tu his closing argument said: * Phe issue ts squarely nade 
by Mr. Neal, that either the detendant or Wm. Burt ts culty of this 
erime : | have shown vou thaset burt is pot vuilty ; therefore, ly hi- lowe, 
the defendant is guiltv. This was not objected to, and ne exeeptions 
taken at the time.” 

The jury, atter deliberation, having convicted the defendant of murder 
in the first dewvree, the defendant tiled bis motion tor a new trial in the 
following words, to wit: 


In the errenit eourt of the United States. for the western district of Ar- 


kansus. 


Ture Unrrep STATES, PLAINTIFF. 
vs, -Amended motion for new trial. 
Boop CRUMPTON. DEFENDANT. | 


FOP And now comes the detendant, Bood Crumpton, by his attorneys, 
and moves the court to set aside the verdict of the jurv in this case 
for the tollowinge reasons, to wit: 

Ist. Because the verdict of the jury Was contrary to the evidence. 

Pnd. Beeause the verdiet was contrary to both the law and the evidence. 

Ith. Beeause the court erred in permitting the U.S. attorney to refer 
In his argument te matters not in testimony, to wit: That the issue was 
directs made between defendant and William Burt. and one or the other 
was guilty of murder, and that said Burt was not guiltv, and therefore 
the defendant surely was, when in faet no such issue was ever made in the 
Cast’, 

Sth. That the court erred in refusing to grant defendant sufficient time 
to procure the testimony of the witnesses Robert Meek, Lige Keller, and 
Louts Brewer, which was material to his defense, the substance of whose 
testimony was set up in defendant’s application for these witnes es, filed 
herein May 35tst, 1890, the substance of which only beeame known to this 
detendant during the course of his trial and immediately before the filing 
of said application, and asks that said application be made a part of this 
motion, 


n- - § -~ «- 


———_ 


BOOD CRUMPTON VS. THE UNITED STATES. Si] 


bth. Beeause this defendant has discovered new testimony sinee the 
trial material to his defense heretofore unknown tw this dete nelant, ane 
which eould hot have been known Tee PTE ty Tite CNETCTSE « | lun dilligence 
at an earlier Tithe, his testimony is fully set forth in the tell Wily ath- 
davits, whieh di temdant isks to be moaek poeert herect 


HOS; Wherefore detendant pravs that the court set aside the verdict 
cnt thi miryv, and rriuitit fil new TI il. thast tisticte’ THEN lve hone 
him. 
Sioned 


De Van & CRAVENS and 
WS. WorrenBEnGeER. 


Lod said) motion PaVitoey thee argytiest vy WLS. Woltenb wera pt tev 


nev for defendant, armed tow thre as I fforteyv f fhe Geovertment 
court, after such argument, overruled the same, to whieh 1 ww deftemdant 
at the time excepted 

Lime vas then given defendant foo prepare fits DIT ot CNeCeptions, cred ty 
now tenders this lis bill of « Yee pita mn prrsaves Chaat thev miav be - red, 
sented. ana THULE pear ot thy reun 1 h6thiis ense. which ts ACcorealpnae ly 
done, 

. Fae 
1. 3. Dict, Judec. Moblin Clrealt Court 

OO [NITED STATES OF AMERICA, xs: 


The President of the United States, to the honorable the judge 
ot the erreurt eourt of the L nited States for the western district of \rkan- 
sas, greeting : 

Because in the reeord and) proceedings, as also in the rendition of the 
judgment of a plea which is in the said cirenit court before vou, or some 
ot vou, between the United States of America, yl unit, and Bowed ¢ ‘rump- 
ton alias Bood Burris, deft, a manitest error hath happened, to the great 
damage of the said Bood Crampton alias Bood Burris, as by his complaint 
appears. We being willing that error, if anv hath been, should be duly 
corrected, and full and speedy justice done to the parties aforesaid in’ this 
behalf, do command Vou, if Th ani rit tee there nn rive, that then under 
Your seal, distinetly and openly, Vubll ser! the reeord it vl proceedings 
aforesaid, with all things concerning the same, to the Supreme Court. of 
the United States, together with thi- writ, So thot vou have the same aft 
Washington on the second Monday of Jetober next, in the said Supreme 
Court, to be then and there held, that th record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be done 
there in to correct that error whit ait rioht ana aceording te the laws and 
customs of the United States should be done. 

Witness the honorable Melville W. Fuller, Chief Justice of the said 
Supreme Court, the 21 day of August, in the vear of our Lord one thou- 
sand eight hundred and ninety. 

[ SEAL. | STEPHEN WHEELER, 

(Verk ot the Cirenit Court of the United States 

Allowed by 

I. C. PARKER. 
: = Dial. Judge : Holding Cireuil Court. 


BOOD CRUMPTON VS. THE UNITED STATES. 


NW) ("NITED STATES OF AMERICA, sx: 


Thy President of the United States, to the United States, rreet- 


You are here by eited and admonished to be and appear ata Supremy 
? } 


Courtof the United States, to be holden at Washington on the seeond 


, . j . ‘| . ' a. 2 
Monday of October next. pursiaint toa writof error filed om the elerk’s 


offies of the erreuit court of the United States for the western dist of Ar- 

? j . > ' ‘ i , > ieee - nal as nen : 

Kitbisit=. Wherarh Dood { PUTED COTE, abbits Pood PviiP ETS, pein ill error. aod 
} ae . 

vou are defendant in error, to show eause, if anv there be, whew the ytudy 

rhe il rendered AUIS! the sata precenevcael itl Pie is ite Tie =e Writ or CPO 


mentioned should not be corrected, and why speedy justice should mot by 
done to the parties inthat behalf. 
Witness the honorable | ~ me CL Park ry pide of the district court of the 
United States, this 29 dav of August, in the vear of our Lord one thou- 
<n ( Tol hundred cnc bite tv, 
i. C. PARKER, 
U.S. District Judge, Holding Cirenit: Court. 


yO ( Diy this ed Lay i>] \uvust, me the venr ob our # re! crihe thou 
cand eight hundred and ninety, personally appeared Win. M. 
Cavens betore me, the subscriber, he berg the attorney of record for Bood 
Crumpton alias Bood Burris, and makes oath thathe delivered a truce eopy 
of the within citation to William TT. H. Clayton, U.S. dis’t att’'v: for th 
west’ndis'tof Ark., on the 29th day of Aug, 890. Win. M. Cravens. 


Sworn to and subsertbed the 29th dav of August, A. D. 1890. 
[SEAL | STEPHEN WHEELER, CTE, 
By I. M. Dopeg, D.C. 


WG [NITED STATES OF AMERICA, 
Western District of Arkansea 

[, Stephen Wheeler, clerk of the cireuit court of the United States in 
and for the western district of Arkansas, hereby certify that the foregoing 
Isa true and correct transcript of the record, indictment, and testimony in 
the case of The United States vs. Bood Crumpton alias Bood Burris, 
which indictment and testimony are on file in this office, Also that writ 
of error and citation are attached. 

I testimony whereof T have hereunto set my hand and attixed the seal 
of said court at Fort Smith, in said district, this 10th day of September, 
A. 1). 1890, 

[SEAL. | STEPHEN WHEELER, Clerk. 
By 1. M. Doper, D..C. 


SOS (Indorsement on cover :) Supreme Court [('.S. Clerk's ofthe. 
hecerved Sep. 16, E890, No. 1510. Bood Crampton alias Bood 


Burris. plannatitl 1) eTTuTr. VV". ai lL nited Stites, W, Arkansas, i. + 


U.S. Filed September 26, 1890 
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Hu the Supreme Court of the lnited States. 
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OcToBerR Tera. 1800 


‘IMPTON. ALIAS Boop Barris. 


oe 


Boop ( 
plaintifi Ih error, To. 1310. 
Us. 


‘Ture UNITED STATES 


ERROR TO THE CIRCUIT COURT FOR THE WESTERN 
DISTRICT OF ARKANSAS 


MOTION TO ADVANCE 


L\nd now, October 27. 1800 ~ the Attorney-Gen- 
ern d Moves ait MOUTL to aaVill | tbove-named case 
? (j eke (1 this f | I il ti] present 
te! bh plammtifl mer tence of death 
for a capital offense, This is a writ of error to the judg- 
| 
ment and sentence, permitted ction 6 of the act of 
Congress approved Janual 25, 1889 (25 Stat., 656). 


. . 
‘Hivanced 14> 2 speeds Hearing 4yt nm «of either party. 


it = pre ttully submitted 


ww. . Ee eee. 
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irre) Pu-freneral, 
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In the Supreme Court of the United States, 


OCTOBER TERM. I890. 


BOOD CRUMPTON 
‘ie MURDER 
THE UNITED STATES. } 


No. 1310. 


r 


. 


¢ 


"Tn the Supreme Court of the United States, 


OCTOBER TERM. |890. 


ee ee ee 
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a , BOOD CRUMPTON | 
Nf | 
’ Vs. VWURDER | 
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THE UNITED STATES. / 


No. 1310. 


At the February term of the t nited States Cireuit 
Court for the Western District of Arkansas, Bood 
Crumpton was indicted for murder and was arraigned 
at the same term of the Court, and entered his plea 
of ‘‘not guiltv :”’ and at the May term of the Court 
said Bood Crumpton’s case was called, and he was 
tried and convicted. Motion tor a new trial was filed 
and overruled, and appeal taken to this Court 


LiatwWwe-ol: sec. 


mid. Robert Morean: third. M. MM. Ed:uston: fourth. 


. 7 . , } ’ . ‘ 
\I: t | ifsarris: ta { bs Pars VICLIOISON: ~“ixth. HH. co 
= ‘ ‘ . ° _ : . ’ } 1 row 
fie =e Ved) i. Jshies LAW TOV: Gh. Tarrison 
7 ' . , . ‘ . : . ro una . 1> . ° 
lovk <° Priedisared ( Ouel: tenth. Willintn Burt: 


eleventh, Wilson Rider: twelfta, WR. 4irider: thir- 


teenth. (. Bo Harris: fourteenth, William evs: fif- 
teenth. (‘harley (ilass: =] steenth. William MeNanee: 


seventeenth, Joseph Harris: eighteenth, Aun Col- 


quel: nineteenth, nstlsald Morgan: twentieth. (7. “. es wg 
Williams : twenty-first, IY 3. Ramsey, ) 


This is a purely circumstantial case. “The question ’ 
here is. to tind out who had the motive to kill Sam 


Morenan. and did this detendant have the motive. or 


oe 


} 


did “Ore One else have Lhbe POTIVeE Lo (| , oi 4 


See the conduet of Robert Morgan. He sold) his 


brother i I) rse, ania had his Money SeCUP dd. see =" 


, 


him following his brother with a pistol, to take the 


hor ( Waly from lis brother hetore the note “Was due. 


See his conduct when he found his brother nurdered., 


He went to where his body was, got his watch, left 


the body: Webt to Nluskovee to vet a Warrant. as he. 


said, but did) not get it. Ile left his dead brother 


With strangers, and came back after dark and went 


and buried him ino a plank box and after night. 


Take the crreumstanee that the dav after the detend- 


ant came and told that Sam Morgan had gone to the 


Pawnee Ageney, Instead of Robert Morgan going to 


make Inquiry of the man who brought the news, goes 


next morning ana sues out wh attachment and tukes 


his brother's cotton erop, wateh. his horse. and con- 


oo © 
Verts 1 hem whol ly la) at SF OW) USC, SAVE, what he 
claims, he paid out. Take the fact that he had Is 
brother's money, and instead of going to Muskogee 
and buving a coffin to put awav his ondv brother, he 


put the money in his pock ‘tand put his brother away 


1) al woods hax Take thie furth wmetita that Robert 
Morgan, the brother of deccased. followed his brother 
just a week before deceased was missing, with a pis 


i 


tol, to take awav a horse by force—deceased’s own 
horse—and drove him away from his house 

If there had not been a horse-fever in that country, 
ana il Pionhey scheme. Sam Mlorgan in ny OpINLon, 
would have been alive to-day 

Robert Morgan swears that Witham Burt came to 
his house on the first dav of November, 1°89, from 
Arkansas sLElTEise\ swears that purr Wiis there pick- 
ing cotton for Sam Morgan ten to fifteen davs before 
November, 188). Hovt swears that Morgan raised a 
crop of cotton on his farm in PSs. and that Burt 
Was picking cotton for Sam Morgan on his farm at 
least ten davs before Morgan was missing from the 


settlement. Kit Harris SVs he Wils there “1X ter Teed) 


days before deceased fo. lis riothy Sl house. These 
are all Gaovernment witnesses Take Burt's own 
statement, if it can be credited for anything. He 


first said on the stand he picked cotton for Sam Mor- 
van, then he took it back. Lhe stated he did bheot 
know where he staid all night on the night Sam Mor- 
gan Was nissing, but when he went out and had a 
chance to talk with Robert Morgan, three davs after- 
ward, he was called back to the witness stand to deny 
What he had solemntiyv swornto, Did either one have 


a motive tor taking the deceased's life? Burt swore 


7™ 


he did not have a penny when he went up into the In- 
dian country. He swears he was up there about five 
weeks, He bought two suits of clothes, one cost him 
thirty-five dollars and one fifteen dollars, besides 
bowel. [le 


town of Fort Smith at four dollars per week, which 


other things he boarded here jn the 


made sixteen dollars. He then went to Texas. two 
“CVed) dollars ana fifty Cents 


Where did 


he get theo meV? See Mrs. Harris’ statement. She 


hundred and fifty miles, 
each way, and had sixty-five dollars left. 


stated the evening before Sam Morgan, deceased, left 


her house, he had several bills, one she noticed was 


‘ 


a ten dollar bill, and four or five others, but does not 
know how large they were, and a handful of silver, 
Where did Mr. Burt get 


Five weeks would be thirty days. 


from elelt to ten dollars: 
his money ? Los- 
Ing no time, at7ocents perdayv, would be twenty-two 
dollars and fiftv cents. Where did he get the money ? 
He proved he had one hundred and forty-tive dollars 
Where did he get it. 


ble for him to make it picking cotton at seventy-five 


in) five weeks, It Wills LM possi- 


cents per day? See Burt's conduct, after the detend- 
ant was arrested. He ran for Texas, instead of going 
back to the 2ood people In the lo«lian COUNTPY, where 
time. He 


never showed his face Lo those eood people any more, 


he made so much money ino so. short a 


After he had sworn he did not know where he staid 
all night, on the night deceased was missing from 
the country, he sent for his cousin's wives to prove 
After he found he could 
prove anything he desired, then it was he recalled 
where he staid all night. See his statement, He 
said he never sold) any whiskey in the Indian coun- 


where he staid all night. 


oe 
trv. ‘“‘l went home to Charleston, Arkansas, I left 
mv horse at Bragg’s Station, come back by Fort 
Smith, bought two half pints of whiskey for my 
cousin Robert Morgan's wife, also for my cousin Col- 
quet’s wife, and when | got back to Bragg’s Station 
to where my horse was, the same evening | left, it was 
late. I got lost in the bottom; I paid a man to pilot 
me out; T paid in whiskey and money.” This isa 
lie, on its face. The train voes down to (‘harleston, 
or in about six miles of the place where he lived, and 
vets there at 1.50 p. m. and comes up at 2 0’elock p.m. 
Now he had to go six miles out from the railroad and 
six back in one-half hour—12 miles. But the most 
Inconsistent story Was: the Valley train left here at 
1.30. So his tale is alie, without forndation, What 
is all this lying about ? | 
DEFENDANT S STATEMENT. 

He SAVs, and the proot shows, he left on the 3rd 
dav of November, IS89, in company with Sam Mor- 
ahi, riding one of his horses He saVs he and the 
deceased met Keys on the edge or the prairie, and 
they went a short distance and meta manin a buggy. 
Morgan and the man in the bugev went off in com- 
pany with Keys, and left the defendant to wait for 
them to bring back some whiskev, and he sat down 
by Joseph Harris’ fence and waited for them to re- 
turn, and when the horses were brought back 
—Kevs brought them back. and told him to keep the 
horses until December Ist. and if he did not get back 
to turn over the gray horse to his brother, and take 
Ramsey's name off the note, and if he did not get back 
by the 15th of December, to turn over the other horse 
to Colquet, and to gather his cotton cropand pay the 


— 


balance to Robert 


hands out of it and turn over the 
Morgan. 

Willian: Rider states he saw a carriage coming from 
the direction of Murs, the road defendant 
said they came, and this was about 12 o'clock, and 


This 


Bible's (or) 


Wits Come mn the direction of Coody's Creek... 
Was the 3rd day of November, PS8%, 

Frank Lawless s aid he was on the prairie the same 
dav. and he saw a carriage going the same direction, 


andat the same time. ov about the time Rider and 
the defendant said the CATHIE passed On. 


He states: ‘He 


in il CArringe. between | and i o cloek. 


See John Tlurst’s testimony. Saw 
Sian Morgan 


on November Srd. IS89. and another man in the bug- 


ey with him, that he was well acquainted with Mor- 
ean, and there was another man in the carriage with 
hina, with black Whiskers on), nial Wills Introduced to 
him as his cousin. They went down in the direction 
About 


back from thiat direction. He 


where the body was found. sundown there 
Wis a carrhige came 
Saves he followed the bugey tracks as far as the bars 
next morning. -Tnever was here for anything. | 
was raised in the Cherokee Nation.” 

Now, al the time the CArringe Wils SCC), and the 
man init was recognized, this defendant could not 
have done it, becatise he Wills back itl home at ? o clock. 

See tie application filed on the 3Stist dav of Mav, 
which set ll} that defendant could prove ly one Meek 
that he saw Samuel Morgan and another man near 
Muskogee about 5 o'clock, eoming in the direction of 
where Hurst savs he saw the men. Then, if this is 
true, the defendant is not euilty. 

See his 


Wilson Rider was reealled. statement in 


cat ton-field from 


where he stated he was inthe 
the 
He “iW the defendant through the 


25 to 350 vards from fence, and the weeds were 


high ania thick. 


weeds, and knew he was ridin. a grav horse and lead- 


Ing il spotted horse. ; When he Wils reentited., by the 


detendant. asked: “If he met Bood out in the road 
between the two fields °° Hy <lia: ‘tie ”* lle Wils 
asked if he did not tell George Williams when he. 


Williams, was working up the Government evidence, 
that he met defendant in the the 
fields, that vou were acquainted with this de- 
fendant, that he boarded with vou anc made hav last 
Answer, ‘‘No, sir.” 
Gieorge Williams, the Government 
by the defendant. 
tion with Wilson nider about seeing defendant lead- 


rond Del Weel} two 


and 


“Lbpdier, 
entled 


COmversi- 


Withess. 


()— Pid vou havea 


" 
ig “Olli horses (or) the Lay Sinn Nlorgan Wils InISSINng 
‘Yes. sir: he told me thist 
he met the detendant between the tields. and he was 
the the 


that he was well eq Uline A with thr defendant, 


from the country 2° A.— 


riding horse and leading sorrel. and 
He 
boarded at his house last surmmer, making hav. | 
told told had been told he 
about the matter. | told him 
evidence tor the rmovernment 

This same Wilson 
ness, Was and isathief: has been in the penitentiary, 
This 
ment relied to take the lite ot 
Will anv court. in the fh 


ora \ 


him | Krew something 


l was working up the 


nider. who was to be the eve-wit- 


the kind of evidence on which the Govern- 


her tellow-eiti- 


Cyiie ‘yf 


Zens. ht of the tnets in this 


cause, sentence the defendant ter 2 felon S STave’, when 


all the substantial tacts are in his taver ? lf there was 


ever a ease of murder tried. where the evidence was 


— 


more conflicting. | have never been able to see it. The 
proof shows that the defendant and Sam Morgan were 
on the most friendly terms and had always been. 
Where is the motive that the defeodant had tor kill- 


had 


ing Sam Morgan? None shown! Sam Morgan 
been in the asvlum, and Robert Morgan did not want 
to be plagued with him through life. If Sam Morgan 
had never bought horses from Colquet and Robert 
Morgan on a eredit, Sam Morgan would have been to- 
dav walking through this beautiful land of ours. 

Take the conduct of Burt all the way through the 
trial. He had never seen the defendant to talk with 
lina until after the disappearance of Sam Morgan 
and Vel he could not tell whether he was standing or 
sitting when he saw the defendant and Morgan riding 
Ina fast lope through the thiek timber one hundred 
vards uway, but could sce defendant's face and nose 
that distance and identified him that distance. A le 
on its face. He said he did not know where he staid 
all night the night Sam Morgan was said to be muiss- 
Ing from the country; then in three days afterward, 
after he had seen Robert Morgan and Richard Col- 
quet, and saw it would not do to let his statement 
stand. sent ott for Witnesses to prove where he staid 
that night. Who did he bring? Mrs. Robert Mor- 
gan, cousin, Mrs. Richard Colquet, a cousin to Mr. 
Burt. 

Mr. James Lowry, who lives near the place where 
the killing was done, who could not and did not know 
where Mrs. Bible lived, nor where Will Kevs lived, 
and, in fact, they lived in sight, not over 1200 hund- 
red vards from him, and vet he did not know where 


they lived. Why was this? The only reasonable 


—_— 


conclusion is, there is more than one man knows about 
the murder. Anv and everybody knows that Lowry 
was lying when he made that statement ao to where 
Mrs. Bible and Keys lived, ‘‘Fausvs IN UNO, FALSUS 
IN OMNIBUS’ '—false in one thing, false in all. 

Ramsey saves Burt was there picking eotton ten to 
fifteen days hefore deceased Wiis Hlissing from the 
country. 

Black Hoyt savs that he was picking cotton for Sam 
Morgan ten davs before Sam Morgan was missing. 
He says that Sam Morgan raised a cotton crop on his 
place, and that is the reason he knows Burt was pick- 
ing eotton for Sam Morgan. He was around when 
the cotton was weighed up, as he was to have half of 
what was raised on the farm. 

Christopher Harris says Burt was there before the 
1889. Why 


Think of a man not on 


first day of November, all this Iving 
about such important facts ? 
trial, a man who could pot be so interested in a mat- 
ter like tals, so as to swear straightout hes, unless 
there is something behind the matter? 
the further 


Morgan's life. 


This explains 


fact. who had the motive to tuke Sam 


See the conduct of this man Burt, See the amount 
of money he gathers in so short a time, living with 
his cousins, hobert Morgan and Colquet. He com- 
menced with them, without one cent in his pocket, 
and in five weeks had two suits of clothes, costing him 
fifty dollars: 
and forty dollars. See 


in short, he had gathered one hundred 
how Robert Morgan and his 
wife, Colquet and his wife, James Lowry and George 
that 


place, which he, himself, could not do. 


a certain 
Whv do this? 


Williams tried to swear Burt was at 


== 


We have shown Morgan had a motive to get rid of 
his brother. His conduct shows that fact. 

Look at Colquet’s conduct. 

See James Lowry’s statement. He made a false 
map, placing the prisoner at least one mile southwest 
from the place where the prisoner was. When he was 
asked to explain the prisoner’s map he said: *4] 
do not understand your map.’ See the question: 
“Point out where Mr. Keys lives.”’ Said: ‘*He did 
not know of such aman.’ And, in facet, he had lived 
by him for ten years, within three-fourths of a mile of 
him. When asked to point out on the defendant's 
Thay where Mrs. Bible lived, said, i before. ‘49 do 
not understand yvourmap. [donot know where Mrs. 
Bible lives.’ And in tact, she lives within sight of 
his farm, and has lived there for ten years. Why all 
this lying? This explains why James Lowry 
made the statement to corroborate Robert Mor: an anc 
wife, Colquet and wife; and William Burt, when ask- 
ed, did not know where he staid himself. Burt must be 
eorroborated. This kind of evidence shows a false- 
hood on its face. These are all yovernment Withess- 
es. All this evidence goes to show where Burt staid 
on Sunday night, 

Mr. Robert Morgan, this innocent man, who never 
did a wrong in his life, who sold his brother a horse, 
and had his money secured by Kamsey, took his pis- 
tol and followed his brother three miles, to take away 
his brother's horse that he had partly pata him for, 
and before the money was due; then take this inno- 
cent man, who found his only brother five hundred 
miles away from his father’s house, murdered; he 
robbed him before, of evervthing he could ot his 


a ee 
hands on, and then was not satisfied; he went to the 
place where his brother was taken froma hole in the 
cround, and got his watch, and leaves his dead broth- 
er lying on the ground, and went to Muskogee, and 
came back with a le in his mouth: said he went up 
there to get a writ for this defendant. And when 
questioned close about it he never swore out any pa- 
pers for this defendant, but came back home, and then 
went and pvt his brother away in a goods box, after 
night. He took all his brother possessed, and still 
this innocent man would: not and did not even buy a 
coffin in which to give his brother a decent burial! 
Any motive in this kind of conduct? Remember, 
Burt left Charleston, Arkansas, on the first day of 
November, ISS! and landed at Robert Morgan S On 
the same day. Ramsey,a Government witness, savs 
surt was there at Morgan's, picking cotton for Sam 
Morgan, ten davs before Sam was missing. Black 
Hoyt savs: ‘‘l know Burt was picking cotton for Sam 
Morgan some time before Sam Morgan was missing. 
Sam Morgan raised his crop on my place, and | over- 
seed the weighing the cotton, and | know Burt was 
there some time before Sam Morgan was missing.”’ 
Christopher Harris says he was there before the first 
of November. If these gentlemen had no conscious 
ness of guilt, why le about the matter? This needs 
no interpretation. It shows perjury, and suborna- 
tion of perjury, upon its face. 

Take the statements of witnesses: see the motive 
they had for making these statements: then take the 
statements made by disinterested witnesses, to-wit- 
Ramsey, Black Hovt, Christopher Harris; contrast 
Robert 


their evidence with the tive witnesses. to-wit: 


Snead, p. 428. 
Hlagan y. State. 6 Bax. Gia. 
State v. Turner,6 Bax., p, 201. 
I? Tex, Court of Appeals, 
S ‘Tex. Appeals, Te Pe 


See the applteatl }) tilecl (>}) the ist day oft May. 


tf oolrt of 


1-90. after the trial | ad began, which witnesses apr 
plied foram said application, were naterial to defend- 
chit on ‘IS tris. Dotouds:net Shaies this hie Wis bot 
advised of this testimony util the morning of the $list 
Lay of May. ISOO, the same morning the application 
was filed. Tf the Court had permitted the witnesses 
brought for defendant it would have strenethened the 
defendant’s evidence, 

There Were three applications tiled in this cause: 
two applications were tllowed., Some four weeks he- 
fore the day of trial the » tbpremna Was returned NON 
EST twice, Where the witness 


lived, We 


Hurst, after pointing out the 


The subpeena Ct «ut 


could bhaot reaeh the witness, John 


place where he lived 


(we were about to be pushed into trial, anvhow, wit- 


nesses or not). so we hired a Government witness to. 


eo and serve the subpoena at our own expense, 80.75, 
He returned and said 
he did not find the witness. We then paid Kit Har- 
ris $10 to go and get the witness, another Govern- 


Roll 
‘ 


Philow Harris was the man. 


He went straight to where the wit- 
ness lived John Hurst. 


This shows whether the defendant used diligenee in 


ment witness, 
and brought the witness, 
trving to prepare his case. All this was done at the 
expense of the defendant. The Government refused 
to pay the defendant back the money for serving the 


subpeena 


| ~ 


Defendant clic Poot know what his witnesses would 


swear to and could not know only what his attorneys 


would tell him, for he was locked up in jail and he 
- had be chanee to know what Wills going (oti except 


What was told to him. When the applications were 


drawn Lye, the attorney that drew them up Wrote them 
“A. In accordance with the information he had derived 
» | .. . . : = 2 


trom oOutsisle partles, ana lbh 6cordier to vet those Wit- 

7 | 

ft nesses it Is necessary under the law to state such faets 
. . 

7. as defendant expects to prove by them. and in. so 


b doing the defendant swears to them im that Way. So 


| there is nothing in the application as going to con- 
’ : 
ci traciet defendant = ¢\ idence, anna the applications ure 
Incompetent and irrelevant, and ought not to have 


N been allowed to go the jury, 
} The (soverninent does hot seek the life ofan fellow- 


a3 eltizen on irrelevant testimony. but seeks to protect 
7 f . 
{sp her citizens by holding the Government strictly to 


“u& prove the eullt of the defendant. and that bevond | 


f¢, | reasonable doubt, and by legal and competent evi- 


; | dence. which the Government tailed w holly to do, ete, 
A. H. GARLAND. 
¥ 
a \ttornev for Defendant. 
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Hn the Supreme Court of the lnited Stairs. 


OcTOBER TERM, 1890. 


Boop CRUMPTON ALIAS Boop 
Burris, plaintiff in errror, 
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THe UNrrep STATES. 


‘No. 1310. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE WESTERN DISTRICT OF ARAANSAS 
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Hn the Supreme Court of the United States, 


OcTOBER TERM, LS, 


Boop CRUMPTON ALIAS Boop ) 
Burris, plaintiff in error, 


THe UNITED STATES. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE WESTERN DISTHICT OF ARKANSAS, 


en te: ere ames am 


BRIEF FOR THE UNITED STATES 


THE CASE. 


This is a writ of error sued out under the sixth section 
of the act otf Congress pissed January 25, 188% (25 Stats. 
at Large, 656), toa judgme nt of the cireuit court of the 
United States for the western district of Arkansas, impos= 
ing a sentence of death upon the plaintiff in error for the 


erime of murder. The writ of error was obtained before 
the adoption and promulgation of the thirty-fifth rule of 
this court regulating the procedure under the above-named 
act, and it is presumed that the rule will not be enforced 
is against the present plaintiffin error so far as it requires 
a statement of the errors assigned in the petition for the 
writ oft error filed in the eourt below. 
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the evidetice Was WhOlls lf ~“Istent with the innocence ol 
the detendant: that nothin id reconeile the tacts of 
the case with his Innocence ex ept Burt's nilt: that the 
hy pothest- of Burt's cult was whollv untenable: and, 
there fore, that no theors eould be ¢ ntertarne d Lv readson- 
abl miehh ENCE prt that the det dant himself was guilty, 


' 


But It Is bet material Whether this was a ftaira 


‘“crument or 
not Why n the court's attention Is net called toad puart- 
ure by counsel trom a legitimat line ot arcument, and no 
objection is made to the argument at the time, and no ex- 
ception is taken, it: is obviously too late to make that ob- 
jection Upon a motion tor a new trial, 

The tourth ground of the motion tor anew trial is on 
the re fusal of the eourt to vrant sutherent thr tor the de- 
fendant to procure the testimony of the witnesses, Meek, 
Kelley, and Brewer. This ground has been considered 
above. 

The fhitth eroaind is that the di tendant int. discovered 
since the trial new testimony material to his defense. 
There is no statement of what the new evidence is. This 
rround was of course tor the consideration of the trial 
court only, and a decision by the eourt upon it can not be 
reviewed here, 

On the whole record there Is ne « rrotl justify Ing ‘a re- 
versal of the judgment. 

Respectfully submitted 

Ws. H. Tart, 


Sole) iOi'- f reneral, 
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SUPREME COURT OF THE UNITPED STATES. 
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No. 146. 


ANNIE M. UPSHUR AND JAMES A. UPSHUR, PLAINTIFFS 
IN ERROR 
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CARNEAL GOLDMAN, HER HUSBAND; MRS. ELIZABETH 
ANDREWS AND THOMAS P. CLINTON, HER HUSBAND. 
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ANNIE M. UPSHUR ET AL. VS. MARY E. BRISCOE, &C. 


3 All of which will more fully appear from a duly certified 
copy of the act, signed and executed in presence of G. W. 
Williams and EF. D. Farrar, witnesses, and duly acknowledged and 
recorded February ISth, A. D.1557,in the Book of Wills and Dona- 
tions for the said Parish of Tensas, folios 87 and SS, annexed to and 
made a part of this bill for reference and greater certainty and 
marked exhibit A 
The plaintiffs further say that the said William J. Briscoe re- 
eelved from the father of oratrix the said sum of S10,000, ten thou- 
sand dollars, ana pana tO OPralrix and continued to pay’ the Sul of 
S700, seven hundred dollars, annually until about January, A. D. 
S61, when the interruption of the communication between the States 
and the confusion and losses and disasters.which attended the war 
preventing oratrix from demanding and the said William J. Bris- 
coe from paying either any part of the interest or principal of the 
said sum entrusted to lium 
The plaintiths say thaton or about lebrauary 2th, A. 1) LS6O. the 
sald William J. Briscoe, to secure the payment of the sum of 850,000, 
fiftv thousand dollars, of borrowed money, evidenced by his tive sev- 
eral promissory notes for the sum of $10,000, ten thousand dollars, 
each, biortvave 7 and ik prothre Cite tito Griven, Wattsand ('o , ol the 
city of New Orleans, all the property owned by hit, consisting of 
that certain tract of land or cotton plantation lying, being, 
4 and situate in the said) parish of ‘Tensas and State of Louts- 
lana, Known as the Mound plantation, and composed of the 
south half of section twelve, the whole of section thirteen, the whole 
of section twe hnty-lo ir, the northeast quarter of section twenty-three, 
the east half of the northwest quarter, the northeast quarter, and 
the southwest quarter of section twenty-five, in township, eleven, 


. ] ° ; i» ’ | » oof ‘ oa } e* . 

rahigve el Ven Cust, aii SOCCLIOLIS LEPLi TiN -Lillle aha lortv-five ana the 
. . * ! ‘ ‘ | ’ . 

south half of section fortv-one and the west half of the northwest 


} cA ‘ a. 4 ; nae eae . 
quarter or section LiirtV-elgiit, in OWTISINTDD | I Vet, Fa ive twelv east, 
of the land district north of Red River, and containing in the ag- 
} 
and fiftv-seven acres, with and 


gregate four thousand three hundred ) 
together with all the growing crops, buildings, houselold furniture, 


machinery, corn, stock, fodder, hav, and ali other appurtenances, as 


i 
will more tully appear from a duly certified copy of the act, hereto 
ference and greatercertainty of description and marked 


annexed tor ret rt 
Exhibit BB. The plaintitfs together sav that on or about November 
2th, S66, A. D., the said William J. Briscoe intermarried with the 


i 


def ndant, \L rs. Mary lk. Castleman 


That on or about January l4th. 1s0S, Mrs Mildred Gregory, as 

’ ’ . } 1 . 2 
holder of three of the notes secured by the m rigave in favor ol 
Given, Watts & Co... instituted suit thereon against the said William 
J. Briscoe, and on the 7th Mareh, A. D. 1S6s, caused the property 
hereinabove desertbed, together with all the crops thereon 

p mul s horses. ; PS, JIDDIEeMeNneLs, ete Lt] heel Liiereto anda. 
loOrming part thereof, to be adjudicated to her tor the sum of 
$20,000, twenty thousand dollars, as will more fully appear from a 


} 
les in ' } } =e. ] } wea ~anmawasd fae a . 
duly certified copy of the sheriffs deed, hereto annexed for refer- 
, a _ . ] I ] . . ’ 
r certainty of deseription and marked Exhibit C, 


nee and vreat CCT 


ANNIE M, UPSHUR ET AL. VS. MARY E. BRISCOE, &c. 3 


The plaintiffs further say that on April Ist, A. D. 1868, the said 
William J. Briscoe was adjudicated as bankrupt, with assets of the 
value of ——and debts to the amount of ——, and was duly dis- 
charged December 19th, A. D. 1868, as will more fully appear from 
the duly certified conies of the proceedings, hereto annexed for ref- 
erence and marked Exhibit D 

The plaintiffs further say that on November 15th, 1868, the de- 
fendant and Mrs Mary I. Castleman instituted sult AGALNSI her hus- 
band, the said William J. Briseoe, for a separation of property, and 
that a judgment was rendered on the same dav decreeing her to be 


separate 1) property from ber sata husband and dissolving the com- 
munity of acquests and gains existing between them, as will more 
fully appear from the duly certified copies of the proceedings, hereto 


annexed for reference and marked [xl I. 
‘The plaintttfs forther sav that on December l2th. A. D. 1S68. the 


said Mrs. Mildred Gregory, for the p ind consideration of 
x oi ® 4 | , | } ] . “ 

sh. 7 Ss? foul pmOUlsia!l iN i] bane seventeen . dol- 
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) t ‘ _ ; ; —e 2 1} | . 
(‘astleman the Mound plantatios Th er with all the growing 


crops, st aterial, and other | iequired by her at the 
sherifl S Sil is VW Priel j na «iu cor L mV 
. 
Ot th) mcL Or Sai iv } | \ i | |< ter ¢ LaAIntyv 
of desert mand marked | | 
airy Pigklhitiiis purt ; Say th \ I iH at fin 
the said PaPrisii ©} risus red ed Hi na ADOUL & 7) rm bye -. 
ISSO. intestate CuVing sui ‘ if hal Mrs. Mary 
Ky. Castleman id heirs-at-lav tati t | lefend 
ints Mrs Elizabeth Andrews | is P. Clinton: Mrs 
Frances Andrews, # of Du uid Noy Betty 
Seott, Wile of Ge, Carl Li 4s Ps it) Liat 
deseribed herein 
iL OoraliriXx Was ! it! I } t hore ry ot \ 1). 
ISOS, to John B. Upshur, and tl y surviving one elild, 
vour orator, James A. lL psh . if said mat orn mn 
thi r Soo’ and now twernty-t 
Phat James Andrews, father of o1 lied in your satd parish 
Oj Tensas ind State of . PSH) if if hy 
the terms and stipulations of Lhe Con ari f mandate. vour ora- 
trix having then one ehild I=st)e or f marriage? thee card sum 
4 f SLOCMM) ten ft ytSS ’ . vac to } nvested 
» the hands of thr a | ris e. thy nterest to 
continue to be paid as heret t ratrix, DbUL That not- 
withs rnd iMeaese mas never i | \\ Lith ris- 
coe any partotl they Cuppa i tiie s bated terest 
since about Am Shy u viully 
(] ule to the plaintills, to | j ) nor tne 
Sil 1 Will iin) | Brisco Viel ] = i sum of SLOLO00, 
. , " j $ ‘ 3 . ; i 
ten thousand dollars, Wii irrears . tr BU 
seven) hundred dollars, pet wt January Ist, A. D. 1S6] 
less tiie SUlL I ibout S700 =e \ 5S, pa | abou \oril 
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1867, with legal interest on the stipulated annual payments of $700, 


: 


seven hundred dollars, from the first January of each year from the 


; ‘ 
year LS62. mncluslVv 
\ 4 , +t > he Tri ] }” ’ . } 4 \’ ee . : ’ tla } got 7 ; ’ ] 
NOW \ Pr. OPALPIN Gl Orator, NAVE Verv PFecelitty Ce) normed, 
' . - ‘ " , ae , ’ | ‘ 
And Deli@m TMIOgTiy i belleve, and vbelleving aver, that the sie and 
‘ > > , } 1 ! . ; } - . | 
COnNnVEeEVaAhHNnCce O11 mDroperlyV desc! edin thie act nade DS \I rs. Mil- 
’ ar‘ a , ‘ , " , 
dred Gregory to the defendant Mrs. Mary E. Castelman, pagsed be 


fore Richard Cuy ral ry public in the parish of Orleans, on 
" Teds] “ ’ } ‘ : ote ty } : ‘ *s 5 ‘ 
December 12th. IS6S. and of whieh a. certified copv is hereto an- 
} ' l, Bei i oI ' 
hnexed., Marec«cc bexhi ) | \ sh jrahauien “jItnulation, Col- 
1! \ (j cl }i] | Lif ‘at | 5 Liye "<i {j \\ bict a pris (itl to defraud OTria- 
trix and orator and to defeat the execution ol] the Lrtist 


S confided iQ) him. and t | ii Like sad Mary I’. (Castleman. de- 


rermeian — (*% \ i] this ritie (>| ‘aar prany ne rey there deserth d 
i ‘ 
for the use of the satd William J. Briscoe, who paid the price or con- 
; o 


we ne ey > 4] ~~ 
S| rr ration expressed therefor and continued it }) SSESS]ON OT the said 


property. 


Phe plaintiffs aver that the said Wilham J. Briscoe, at the time 
when he accepted said mandate and up to the day of lis death, was 
a person of large property, of unrivaled skill in his voeation of 
planter, and of almost unlimited credit, and at the close of the late 
war, In despite of the losses resulting from the emancipation of lis 
slaves, he was still possessed of a valuable property and in the fall 


muaturitv of his powers 

; } ee 1 } ’ ’ 

L hint I the vear Styt) he bnitermarried with the defi ne init \I rs 
\] ses . ’ ] ’ | “st } ; ° e ° ot ; . " 
Marv bk. Castleman. who was possessed of no properly Whatsoever, 
either dotal or paar ohernal 

Phat in the vear ISGS. with a view to Obtain a release Trom 


debts and obligations contracted by him. he procured Mrs. Mildred 


i 


| 
i 


11s 


(rregory, a preferred creditor, to provoke the seizure and sale of all 
. ’ } 


idication thereof, and, 


sd 


hs prope rly and to accept the sal ind a 
} le 
having thus secured himself from the pursuit of his creditors, made 


a surrender in bankruptev. was adiudieated a bankrupt, and was 


discharged 


r ? ° ) = , } . . . 

‘y ‘ ‘ 4 " ? . v«F . , «£ 
Phat, WCTNY SUI bound Lon piaintilts and contriving and 

( : ' eo. oe -_ ae } : } . ! 
) Intending to defraud them and to prevent the erforcement 
i 
] a on Sa ae i 4} } j 

of the trust contided to lim, he procured the defendant Mrs. 


Mary i. Castleman to sue for and obtain a judeyment of separation 
dissolving the community of aequests and gains between them, and 
the sad \Ir- Mildr d Gar FoOry to sellLand convey the hntire pr poe riv 
to her, the said Mrs. Mary E. Castleman, forthe price and consider- 
ation of Sfol@.S2, four thousand five hundred and seventeen 43, 
dollars, in cash and the sum of 825,000, twenty-five thousand dol- 
lars, in hotes | 

That the pretended vendee, Mrs. Mary E. Castelman, possessed 
neither separafe nor industry, nor experience, nor skill, nor judg- 
ment, nor credit, nor responsibility, nor anvthing whatsoever to 
quality her for the eontrol of a large and valuable property, and 
that, to the contrary, the said William J. Briscoe was a person of. 
9 judgment, of unrivaled skill 


lareve ana varied CN fe rene  & Pipe it 
In his vocation, and of almost unlimited’ credit. and retained 
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througiout all the proceedings and u 
exclusive management and control ; 


} 


’ 
if 
if 


valuable property and every detail of 1 
and pata himself from the proceeds Ol 
the plantation In the year IS6S the said 
sund five hundred and seventeen 
Mildred Gregory, as the portion of tl! 


cash 


10 The plaintiffs show that oratrix 


limited contidene in h6Uthe: sof] 
ability, and diser Lion ol the said W 
sponding to relatrix’s demand from | 
disavowed or disclaimed the trust conti 
nual interest stipulated until about J 


sald inte rest from about J thiulary, LSO6 
} | } 


Lhe 


as vour oratrix Was luced to beli 
and embarrassment of his aflairs 
further pavinents and foreed him into 
that your oratrix, In consideration of 
fick rice which had CNIS Det 
her said father and herself, forbore to d 
dulging thi hope and confidence that 
and continue to dischasyve his trust 
IS72 the said William J. Briseoe offer 
of S200, two hundred dollars, pel 
fillaa SO SOOT) Us he Wiis able iQ) pray I 
five hundred dollars, in final s 1 
clined said offer, preferring, althou, 
stances, to awall the tlme when i 
again be in a condition to make th 

thre intention of her de ase 
1] The plamttls show th they 

list tine been informed i! 
pros il thie Sibi ii © rvevall } 
Mrs. Marv Ek. Castleman with d 
end to prevent the enforcement of 1 
that while thev have forbort t 
end ired Wiillit and pl Viitlol t) 
CONTI lence betweell tha i} 7 sil \\ 
eratelv contrived to decels 1 «| 
for their maintenance and suppo! 

All which actings, doings, and } 
Briscoe and of the said detendants a 
conscience and tend to the manifest wi 
of the plaintiffs in the premises 

In tender consideration whereof, and 
are rete liless in the premises al ind b 
and are relievable only in a court 0 
nutfture are prope rly cognizable 4 

‘» the end, therefore, that the said d 
show why the plaintiffs should not iV 


ARY E. BRISCOE, &c. » 
o the day of his death the 


ection of the large and 


he business ré lating thereto 
the crops grown by him on 

bn of S4o17.S82, four thou- 
dollars, to the we ndor, Mrs. 


purchase price paid In 


he 
+ 


and her said father had un- 


iship, integrity, financial 
am J. Briscoe. and that re 
rh) lo time ma rr he never 
ied to him, but paid the an- 
bar iS6Ol. ind again paid 
to about April, 1567, when, 
iis Cs mad tha dis rder 
ven t him from Inaking 
voluntary bankruptey, and 
relation of trust and con- 
said William J. Bris ind 
stress and harass him, in- 
would ultimately recover 
| lit Inor aly uit thie vear 
oO pay to oratrix the sum 
nnuallv for several vears, 
rot SP.O0O. tw » thousand 
but that vou relats x 7 - 
| very straitened circum- 
\\ piighdtil in sCon would 
PiavVirpe 5 il i to have 
carried into effeet 
mave verv re ntiv. for the 
Silitl \V Lith Driscoe 
+ property to the defendant 
tent to defraud therm 
fick to 1 lil ana 
bina ls it have 
bil mk) OF trust and 
1 J. Brisco pas delib- 
nof the provision made 
if the said Wilham J 
: pequity and good 
iry, and oppression 
I 7 } rmiLtt) tts 
rules of the law 
lit Wiel matters of] this 
, tav. ti th Vy can 
i¢@ relief hereby prayed 
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for, and may, upon their respective and several corporal oaths 

hy according to ne bes! ane utinost of their respective 

12 knowledge and remembrance, information and beitef, full, 
true, and perfect answer. make 

And that an account may be taken by and under the direction 


and decree of this tion rable court, and that the defendants m:; iy be 
decreed to pay to your oratrix & orator the said sum of $10,000, ten 
thousand dollars, with seven per cent. per anuun 1 nterest from Jan- 


uary Ist, A. D. 1861, less the sum of S700, seven hundred dollars, 
paid about April Ist, A. D. 1S67, with five per cent per annum in- 
terest on each annual j payment of S700, seven hundred d i irs, from 


the first dav of Janu: ry of each Vear Trom the Vear | >) (p22. inclusive, 
and that in CASE it may SCCTN tec SSaPry tw) this hone TT; ible court to 


carry into effect the intention of the donor and to direct a specifie 
performance of the terms and stipulations of the mandate it may be 
referred to one of the masters of this lonorable court to appoint 
another person to “y the trustee under the said act in the place and 
stead of William J. Briscoe 

And that the oo l conveyance of Sap e property described herein 
made to the defendant Mrs. Mary Ek. Castleman by the said Mrs. 
Mildred Gregory by act passed ~ Abedin i~th, A. 1). LSOS, before 
P. Chas. Cuvillier, notary public, be declared simulated and fraudu- 
lent, and that the said property he declared LO be the property ot 

the estate of the said William J. Briscoe, déc’d, and subject 
lo to the pavment of the debts, eh: irges, and obligations of the 
said deceased : 

And that the plaintiffs may have such further and ot! 
lief in the premises as the mature of the circumstances of the case 
may require and to your honor shall secm meet— 

Mav it please your horvor to grant unto your plaintiffs a writ of 
subpoena citation, to be direeted to the said) Mary E. Castleman and 
the said Mrs. Elizabeth Andrews and Thomas P. Clinton, her lus- 
band, and the said) Mrs. Frances Andrews and Dunean Chamber- 
lain, her husband, and the satd Mrs. Betty Seott and G. Carneal 
Goldman, her husband, thereby commanding them and each of 
them, ata certain time and under a certain penalty therein to be 
limited, personally to appear before this honorable court and then 
and there full, true, and direct answers to make to all and singular 
the premises, and, further, to stand to, perform, and abide any farther 
order, direction, and decree therein as to this honorable court shall 
seem meet. 

And your oratrix and orator will ever pray as in duty bound 

HALSEY & YOUNG, 


‘ . ,* . 
Alt MS Xv Solicitors 


Filed August Ist, ISS1. 


JAS. S. MATTHEWS, Clerk. 
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} ? , ! | 
dollars (810,000), to be held by 
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14 Exurpir A 


James Andrews 
te - Donetion. 
Annie \I Andrews j 
STATE OF LOUISIANA, | 
Parish of Tensas 


Know all men by these presents that I, James Andrews, of said 
parish and State, do nominate, constitute, and appoint William J. 
Brisco , also of said parish and State, my true and lawful attorney 
for me and in my name to pay or cause to be paid to Annie M. An- 
drews the sum of seven hundred dollars (8700) annually, said 
amount to b pata at the counting-h tise OF Some Comission mer- 
the city of New Orleans in equal 


quart riv lustalments of one hundred and seventy dollars each. said 


Chant or at some banking-house in) 
commission or banking house to be named aril specified before the 
day of payment fo the said W. J. Briscoe to the said Annie M. An- 
drews The said paVvinents are to be made commencing with the 
date of this instrument and continuing during the natural life of 
the said Annie M. Andrews, subject to the conditions and restrict- 
lons hereinafter enumerated, viz: The payments are to be regularly 
made as above set forth according to the diseretion of the said Wil- 
liam J briscoe a) the creda ral wood Coot iu Lt ol the said Annie \l. 
Andrews, which conduct must in all respects comport with the 
iracter and bearing of a discreet, prudent female 
lo The said William J. Briscoe, being here present, accepts 
this appointinent an binds himself to carry out 
the provisions of the same according to its true Intent and meaning ; 
and I do further constitute and appoint the said William J. Briscoe 
my attornev-iIn-iact to have and recely the sum of ten thousand 
iin for the benefit of the said Annie 
M. Andrews, subject to the conditions hereinafter enumerated, viz: 


lt is understood that the annual pavment of seven hundred dol:ars 


— 
a 
— 
~_ 
. 
— 
— 
— 
— 


é -_ -- é ‘ 
as above secured shail be Considered us intlerest upon said amount 
} } } 


of ten thousand molilars: and, rst, 1b Is provided that in Cuise the 
said Annie M. Andrews shall hereafter marry and leave issue this 
amount of ten thousand d Nias sila | rem ln invest us heretotore 
) liam J. Briscoe, and the interest shall con- 
tinue to be paid as heretofore mentioned, and in case of the death 
of the said Annie M. Andrews such children, legal issue of her, shall 


5 | , ’ , 
‘ ‘) : *») '% >. 9 : ° ' . 
become POSSESS CU] OF LHe above amMmounl oOo til thousand dollars ulli- 


in the hands of said Wil 


. .% . 4 " ' ' 
‘ ' 4 ’ , , ' : . ; . . ’ 3 . iy 
conditionally Lt) iui }) PISS bs Lt} i} ane | t>\ Liat sald \\ biiiaitil Zz 


Second, It is provi d that in case of my death oceurring before 

, } : > | = " . ‘ | . j ] ! — 

that Oi Lhe sald Annie Lid? chi rurye tidbe viii | ren) thousand dollars 
‘ : Pony 

ed unconditionally in ber hands by the said William 


J. Briscoe, provided ouly she shall have no legal issue. In case, 


— 
~ 
<< 
-_ 
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however, she shall at the time of my death have any child 
16 or children, legal issue of her body, that the provisions here- 
tofore enumerated shall be strictly adhered to; 

And, third. It Is provided that in case of the death of the said 
Annie M. Andrews without legal issue of her body surviving, then 
the above suin of ten thousand dollars shall revert to me, ny heirs 
OF ASSIGNS. 

Thus done and Slow dat st Joseph, Li) said parish and State, this 
25th dav of January, A. D. S07, in presence of Geo. W. Willrams 
and Kdgar D. Farrar, competent witnesses. 

JAMES ANDREWS. 

G. W. WILLIAMS 

kb. D. FARRAR. 


And now to these presents also comes William J. Briscoe, who ae- 
cept this mandate in all its clauses and binds himself faithfully to 
carry the same into effect, and the more effectually to seeure the 
faithful performance of the same le also binds himself as surety for 
the said James Andrews that the within mandate and all the stipu- 
lations therein contained shall be well and faithfully exeeuted, and 
that the sume shall be compli d with bhi all lis C| LUSsecs., 

Thus done ana siened, at St. Joseph, Ot) the 2th of January, A. 
1). LSo7, in presenes Ot Cy. \V. Williams ana lodear |) larrar. 


9 
W.wJ. BRISCOE 
Witnesses: 
G. W. WILLIAMS. ; 
17 And at the same time and place also came the said Annie 
M. Andrews, who hereby declares that she aecents the above 
| 
} 


In all its parts and clauses, ratifving and accepting the said ap- 
pontment of the said William J. Briscoe as her trustee and bind- 
Ing herseif to confirm and abide by the above mandate in all its 
provisions. 

Thus done and signed, at St. Joseph, on the 26th of January, A. 
ID). 1857, in presenee of Geo. W. Williams and Edgar D. Farrar . 


ANNIE M. ANDREWS 


\\ itne SSCs : 
G. W. WILLIAMS 
kK. D. FARRAR. 


Recorded on the ISth day of February, A. D. 1857. ‘ 
Gi W. Mi INTE MERRY, Record it 


a + 


A true COPY of the original act as the “athe cp dpe ars of record 
my office in Book of Wills and Donations, at follos 87 and 38s. 
[SEAT. | HUGH TULLIS, 


I, CT}. mad Ci. Othicio Deputy Record 7. 


) 


Filed August 10, SI. 


H. TULLIS, D’y Clerk. 
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Exceptions. 


Mrs. A. M. Upsuur et al. 
Us. 9th Dist. Court, Tensas Parish. 
Wipow AND Hetrs or Briscoe. } 


18 Mrs. Mary E. Briseoe, one of the defendants in the above- 
styled suit, now appears, by her undersigned counsel, and, 
without in any manner answering to the merits, but reserving the 
right to answer over in case this exception Is not sustained, excepts 
that plaintiffs’ petition discloses no cause of action as against this 
defendant on account of the substantive allegations therein and the 
documentary evidence mad part thereol 
lor further cause of exception defendant avers that plaintiffs’ 
right of action, if it ever existed, is barred by the discharge of Wim. 
J. Briseoe in bankruptey, as alleged in plamtiffs’ petition, which dis- 


a i ‘ 
charge is specially pleaded. 
' ' ' j ’ ‘ i ia 
Defendant poi “acs the prescription of ene, three, and Len years if 
. , } = 7 
bar Ol plarmtills rivhiit of action, If sach right ever eXisted, Which is 


denied. 
W here fore di fendant pravs that praia ntitls demand be rejected 
and she be hence dismissed with her costs 
bE. D. WHITE, 
J. W. MONTGOMERY, 
OF Counsel. 
Filed July 8, ’82. 


Rk. H. SNYDER, Jr., Dep. Clerk. 


Mrs. A. M. Upsnur etal.) 
ne 9th Dist. Court. Parish of Tensas. 


Mrs. Mary E. Briscor ¢/ al. J 
19 Mrs. Mary E. Briscoe, widow of the late W. J. Briscoe, 


’ ) : ; : ; . ‘ | 4 . . * 
deceased, made one of th (ii bedahtis Ih the above Cause, now 
appears, OV ner Unadersivned Coun atid, WItThOU ih anv manner 
‘ , . 7 t } " ve Piaf leaPie ' ‘ ’ ‘ zx ’ = | Bawa ; 7 wf iri« 
WalVITIEF Clie cA preaeral Lil i i ii i iii Bela oT Be. ried 6s Ling 
" ; _— , i7 ' ' . 
upon the samme, lor answer to thi | in i OD pualitiiis denies reper. 
i 
eae rr weErt , eytitl<’ f 
AliV athdd SpeclailV aii lhe POCPALL TOUS ( pbabklhed I pain liis petition 
. ea. ; ; ; ? .. ’ | + - ve 
CAC prt ‘eae il . Pe an i \ sot ; if i atid ‘ |) ’ hh] aiat i ‘ ii , (je Thit ‘> 
that piaintitis are Creditors or lave a Valld ciait agaltst the estite 
. Beara. ) , }? ’ ey ; 7 . ‘ ’ ‘ ’ . j " -_ } ‘Yor ] | 
OF SUCCESSION Ol salad brisco ral i\ : i Saliti PHLALTTILIIIS CVeP tha 


. 1; | ’? ¢ ‘ be» , | 
a valid Clialthi aCiaibils —"iLaitd ioti- , rn ' i ; i tpie’tl Line “Lilie? iis 


+ . } . + ’ 7 " . . e 9s 
been TUuLllV discharged, ana A ff action forever barred 
bv the discharge of s id Briscoe In iukruptey in April, 1868, as 


alleged in plaintiffs’ petition, and will be shown upon the trial 
hereof. Detendant avers that th preven L i} «donation, trust, or 
mandate deseribed in platntills’ petition and upon which plaintiffs 
base their demand, if not discharged by the said bankruptcy, creates 


2— 146 
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Wherefore 
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You r petitioners show that the pretended judgment of separation 
between the said Williem J. Briscoe and his said wife was and Is 
absolutely null and void: that the said Mrs. Mary EK. Castleman had 
no property of anv kind when she was married to the said Witham 
J. Briscoe: that she never inherited one thousand dollars from her 
father, as alleged in her petition in said suit, nor received the gift 
of a horse from the said Mrs. Mildred Gregory, as therein alleged: 
that said, horse so pretended to be given was on the Mound planta- 
tion oon this day ‘yf tha aril ana 1 Pyeaedt perOn ‘) \I rs Mildred (rreg 
ory so pretended to be made, and, being a saddle horse and not 

‘Ly? ] uurtenant to the said | lantation, was not cove red by the mortyeage 
and did not pass to the pretended purchaser, who aequired no own 
ership and ecould not make a donation thereot 

‘That even i} snidd donation had b 1) mniade, whieh s denied, the 
pretended judgment of separation 1s abs utely null, beeause Mrs 
Marv bk. Castleman brought Praveyty ry preparer anne had ho sepa 
rafe ayoentioan aot any I Ou anid no separate carnings to be endan- 


cered by the dis ride of her husbay (fairs: that in ftaet ber said 
husband had os a surrender of his debts in bankruptev and was 
pon eh () he «ys ved. and Wiis ry Tike | rthy thereattel discharged 
and ed oft on his oblivatt it) exeept that to vou petition- 
‘Ts 
Zé Th Ll th). biswer of} th) 10 () Wiis filed hy thre “le 
attorney who metituted th xecutory pi ceedings against 
han (it) thy shtive deny cyt) why Wii pret fron was filed: that 
there was no eltation al lone bein |. threat iidaement was 
rendered on the same dav. and. tha e entire proceedings was a 
mere private agreement between | | and wtte. prohibited by 
the laws of Louisiana 
Your petitioners show that ud voluntary separation 
and before the sherri) bad mad irn under the writ issued 
under sented scdhs rid nent. to WW it) 12th d iv of |) cember, 
ISOS, the said Mrs. Marv [. Castl pretends to have b sugbt, mn 
hey OWh tame, trom tle 1) hel \! . \} ur (areg ry the said 
Nlound priatitation fey the sum S-O VL SY? of whieh shi preten ls 
to have paid in ready om vt] y of 84.517.89 
You petitioners further show that, the Judgment of separation 
being a nullity, the said Mrs. Ma Castieman could not aequire 
Property mn hh POW) Late Tresail ee Wwe v ana could hot 
by her industry have made the m vinich sii pret bet to have 
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in favor of Mrs. Briscoe against her husband and the dissolution of 
thy COMMUTE was duly advertised according to law. 
(Sioned) WADE R. YOUNG, Alty 
JALIUS ARONI. 
Att'y for Heirs of Brisco 


Thre { irt Wills lity opened 
Present: Their honors Edward Bermudez, chief justice, and Felix 
’. Poehe, Robert Bb. Todd, Charles Ek. Fenner, Thomas B Manning, 


Hssoe1at 


ristices 
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{ that in ease the said Annie M 
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Andrews shall hereafter marry and leave issue, this amount of 


$10.000 shall remain invested as heretofore in the hands of the said 
William J. Briscoe, and the interest shall continue to be paid 
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Tansas parish, February 18, 1857. 
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The payment of $700 was annually made until the outbreak of 


the war between the States, the last regular payinent in Course hav- 

Ing been made in January, 1861. One other was made after the 
close of the war, viz., in April, 1567; none since that date. 

ie James Andrews died in 1860.) Briscoe married the defend- 
ant Mary in 1866, was adjudicated a bankrupt, and was dis- 

charged in TS6S, and died in [SSO. 

[fn 1857, when the above instrument was executed, Mr. Briscoe 
owned a large and valuable property, with its appurl naneces, which 
he had suecessfully cultivated many vears. [le was rich or had thy 
appearance of wealth. Neither Andrews nor any other person in 
Tensas could have reason to suppose that his alllaence would soon dis- 
appear. Andrews, pondering how hecould best make some provisions 
for his daughter, entrusted Briscoe with the money set apart for her, 
and died before the erash Came. 

In October, 1865, Briscoe mortgaged lis 1» | intation for SS,OS1.92, 
a compromise of a large ante-bellum debt,and in Febraary, 1566, 
executed another mortgage for 850,000 to Given, Watts & Co., and 
In April following a third mortgage to C. Fellows for 858,450.16. 
Ilis last Morte@age Was also for ante-bellum debts, but the Given 
mortgage was made to enable him to operate lis plantation. Ile 
did cultivate i through 1866 and 1867, with the disastrous resuits 
that have made those vears memorable 

The year 1868 opened gloomily. Given, Watts & Co. had made 
a surrender in bankruptey, but prior thereto, as is asserted, they had 
transferred to Mrs. Mildred Gregory such of Briscoe's notes as had 
been consumed in his planting operations—three of them of ten 

thousand dollars each. Mrs. Gregory is the mother-in-law 
Ly of Given, and this transfer was made, as is charged, to pay 


~ 


her 84.000 that the firm owed her and S15.000 that the firm 
owed her daughter, Given’s wife. Mrs. Gregory sued) Briscoe on 
these notes in January, IS6S, and foreclosed the mortgage and 
bought the property in March. for 820,000.) Tn April Briseoe went 
Into bankruptey with $2,000 of assets and S150.000 of debts. Bris- 
eoe and his wife staid on the place, he managing it as usual ou 
wardly, but under a power of attorney from Mrs. Gregory and with 
no salary. The supplies were sent in Mrs. Gregory's name by 
Given, anid thie advances 11) like rer, an 1) th were ch irged LO 
the Mound plantation. In November came the next event that 


mm ® 7, } . R } = iin — ! . ; ae | , 
seems to follow those already narrated tnevitably. and which one 
’ 3° . ' } . “es 
could predict with absolute certarnts 
Br ; ,’ if . 1] by) { * ?’ '} , a? ; yr 4 'y) " ’ , 
Priscoe Ss Wie sued Tllhh Tors PAPACTOUM Of MOpercy Th NOVeTIveCI 
~ ] ‘ . 7 ' 1. ; ; ; >. ’ ’ } 
She had no estate. Shue Was a housekeeper when bt sO) biarricd 
‘ ’ | } 
her. Mrs. Gregory had given her a horse, so she alleged, and her 
} ] - ; , _ ; . . . 9 , 
husband had sold it for S250 and spent the monev. and so she bad 


judgment for that sum and for separation—the same oft-enacted 
farce. , 
Then Mrs. Gregory sold Mrs. Briseoe the plantation and all there 
was thereon for 84,517.85 eash and 825,000 eredit, extending through 
five voars 
The sale was made one month after the juadgment of Mrs. Briscoe 


ee —. 


| 
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° against her husband, when 8250 was the sum total of her 
| 4s earthly possessions, and tlhe realization of that was dependant 
“er 3 

upon executing her judgment against a man who had six 


_ 


months before surrendered everything in bankruptey and had since 
been working without pay 

The planting operations of that vear had been successful. In De- 
cember, when the sale was made, there was in Given’s hands 
' SY. 102.4S net procee is of the cultivation of that year, and which, of 
course, belonged to Mrs. Gregory, if she were the real owner of the 
on property. This sum was transferred after the sale to the credit of 
~ Mrs. Briscoe. The sale ineiuded the growing crops and all things 
that had been adjudicated to Mrs. Gregory at the sheriff's sale 


an 
i 


‘ 


ntation was worked thereafter by Mrs. Briscoe as owner, 


pie Pia 
her husband being her “manager” or agent. He died in ISSO. 
This suit was instituted in ISSL. [ts object is to recover a judgment 
for the S1LO.000 and for each of the unpaid annual instalments, and 
' to make it effective against the pi perty ill the aets and doings by 


he title has been finally vested in Mrs. Briscoe 
tlent simulations, and a decree 1s prayed de- 

he por pne Pty to belong to It Iscee or lls succession and liable 
| for this debt 


aha through Which 
ire HALLACK E ‘| cas Liiitae 


. 


rgt ’ ’ " , ’ ; ’ } , rey, 
Che ease has been handled with signal ability by both sides. The 


| defenses are numerous; each in its turn hotly pressed, and 
’ ; ; ; ' ? 
$4) the result below was a judgment tor the plaintiffs against the 


— 


, 

i 
briscoe heirs for S700 annually from Januarv. IS7Z. dismiss- 
ing the demand tor SLO.OOU. as in eas yf nonsuit., as prematurely 


; 
| made, and in favor of Mrs. Briscoe, re) cling the claim against her 
‘ 
| 
' 


and, of COUPrse, TOCOUDIZLNY tia prropy rity as hers. 
1) ‘minary anesti Ns | | hol 
bhe preliminary question meeting us at the threshold is the 


, " ) - D ane , . | 
character of the OvOlLMALION assulie bv Briseoe, for if it be not 


‘ . , ' 
" . ‘+ . . ’ > : ’ ' t. , ’ : ’ ; e! ad ) 
fiduciary, in the sense of the cougressional statute, his discharge in 
t 


| | } 
bankruptey released him from compulsory hability for it. 
[t would be difficult to find a fuller creation of a trust thaa In 
terms is there set out. Briscoe is to pay Ann Andrews a fixed sum 


annually, to produce wiilch a large “uth Is pul In tis lands. Che 
- e 
} [hee : . . es : 
paviment Is not to be Made UnCcOnA maliv, but only if Anns con- 
, : ’ . ‘ . ’ ‘ ' f ‘ I : : | | - , 
aquet bt discrete and peru if j hidti i bili Pristine’ 15 La rt Lijit i birt 


; . ' } nat ‘ ' 
qarews dies Fie hee pst ‘ elas oe . mere? That Lili DEER TLIC AI iif 
, : ' . . j . +} = . 
provi ied shi nave ho i=Sit i . muaive Pel lt’. Live ia ! i L] isi re 
~~ } ; . <* } @ 4 } ; _ j . 3 
Malns as Veio»re pk vided ii Ln dies Dbelore her hither without 
issue surviving the monev must V ] Irned to Andre vs or to fils 


heirs. 
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thy byeany ! Lpot ct dy [ poriial ana prt excellenee such obliga- 
Lien as was creat i by At 1) \- I 1 ene Crt by Dbriscoe. and there- 


fore the discharge of Briscoe in’ bankruptey did not affeet his ha- 
bility for the obligation thus assu:;ned by him. Tis own conception 
of the nature of the debt accords with this, sinee he ente red it Upon 
his schedule of debts as a “ trust.” 

It is next urged that the settlement made by Andrews for the 
benefit of lis daughter contains a substitution and fide commissum, 


and therefore cannot be enforced 
Phe fund of S1O,.000 was not given to the daughter, but only the 
usufruct thereof; nor was it given to Briscoe. It was placed in his 


hands With the conditions that he shoul bpav over the fruits of 1t to 


the daughter if her good conduct merited it, and should pay the 
fund itself to her issue surviving at her death It was a trust coms 


ee... ‘ } 


’ ’ ’ ‘ ' , 
mitted LO TIS Taihu Care, Lhe obllI@atlION OT Which it accepted and 


~~ 


promised to contorm to the couditious DTib POs d iit} to Carry Oil the 
purposes of the trustor. for we must not be frightened by hates 
The first court of this State said, as early as 1S27, that the object of 

the abolishment of substitutions and fidei commissa was well 
ol known to be to prevent property from being tied up fora 

length of time in the hands of individuals and placed out of 
the reach of commerce, and that the framers of our code certainly 
hever contemplated to abolish naked trusts une rupled with an In- 
terest which were to be executed immediately. Mathurin es. Livau- 
dais, 5 Mart. N.5., 502, and this was quoted and applied in Milne 
vs. Milne, 17 La., 57, and repeatedly since. 

There is no property tied up and put out of commerce by the set- 
tlement of Andrews upon his daughter and her children of a sum 
of money. Grover vs. Nott, 15 A., 122; Sue. Michon, 30 A., 214; 
por has it other indicia of subsiltution. It is not sufficient, says 
Mareade, in order to create a substitution that the donee shall be 

g t. There must needs 
be an obligation to preserve it until his death. Thus substitution 
will not exist in a charge Imposed upon a donee to preserve the 
thing given and deliver it to Paul at the end of ten vears or when 
he shall become of age or aul any time other than the death of the 
donee. ' ; Wheneve a liability ls made with il charge LO 
restore it at any other time than death it is an ordin iry fide com- 


obliged LO preserve the thing and to restore 


ut not such as the law reprobates. 3 Explication du Code 
Nap., par be: and he roes On Lore x plain tliat cCVen when the lia- 


ei] 1’ 
britli thie death ol the 


HWiiSSU TG, 


bilitv is made with a charge to preserve it | 

party charge d with it, it will not be obnoxious if the charge 
~ ’ ’ } ’ 
Ou Is to transmit it toa determinate person, ana Cy chalky Wiiell 


that person Is the heir. for that would not intertere with the 


legal order of succession. Jbid., No. 464. Still further on he argues 
that itis not alwavsa prohibited substitution when the charge 1s 


to return the property to the donor, for c'est un veritable retour et non 
pas une substitution. Ibid., 684; and in the light of his argument it 
nav very well be that the last clause of Andrews’ instrument, the 


- 


condition that lie shall receive back from Briscoe this money if his 
daughter shall die without heirs, would not be reprovated ; but it is 
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not necessary that we should make any ruling on that matter, since 
the event did not occur. ‘That condition, if reprobated, may be ex- 
cided, leaving all others and the donation subsisting. Mareade, No. 
604 | | 

in this and kindred questions the true rule of construction is not 
to give « Hect to refinements tor the purpose of so be nding Lie in- 
strument as to bring it within the terms of a prohibition, but rather 
to give eflect and potency to ifs meaning ana intent, whether or not 


| 


thie Mbneuage used Is In strict conformity to our own nomenclature. 


- 
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The object and intent of Andrews was one that should be eneour- 
~ aged, not r probat d, to pro 


lide for his daughter through varying 
Circumstances [lad he by any sort of donation vrivell tier the usu 
Iruct and retained the naked property himsell, or given tt he 
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’ ’ ; . 
ior a term OulV or for ill tt law. sowould not have nullified 
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It is obvious there are no me iat hand if the transter of ownel 


ship of the Mound plantation to Mrs. lriscoe vests the title en rely 
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P. Poche, Charles E. Fenner, Robert &. Todd, Thomas C. Manning, 


associate justices. 


A. M. Upsuur et al. 
vs. » No. Q105 
Wipow ANbD Heres or Briscoe. | 


In this case the application for oral argument heretolfor prayed 
for was granted. 


= 


O35 Ardgued and Nubmaillt de 
Extract from the Minutes of Saturday, November 22d, 1554. 


The court was duly opened pursuant to adjurnment 
Present: Their honors Edward Bermudez, clu t justice and Felix 
P. Poche, Robert B. Todd, Charles E. Fenner, Thomas C. Manning, 


associate Justices, 


Mrs. A. M. Upsuur ef al. 
vs, » No. GLOS. 
Wrpow axp Herrs or Briscoe. } 


This case was duly called for trial, when, after hearing argument 
of counsel, Wade R. Young for plaintill aud appellant and I. LD. 
White for defendant and appellee, the same was taken under advise- 
nent upon the papers and briefs on file 


4 Final Deeree. 
Iixtraet from the Minutes of Monday, March i6, 1885 


The court was duly opened pursuant to adjournmes 

Present: Their honors Edward Bermudez, chief justice, and Felix 
P. Poche, Robert B. Todd, Thomas C. Manning, Charles E. Fenner, 
assoclate Justices. ; 

[lis honor Justice Fenner pronounced the opinion and judgment 
of the court in the following Case . 


ANNIE M. Upsnuur ef a/ 

Wrpow anp Hetrrs or Briscoe. } 

Appeal from the 9th judieial distriet court, parish of Tensas 
On rehearing 


[tis ordered, adjudged, and decreed that our former decree herein 
be revoked and set aside, and it is now ordered, adiudged,. and de- 
creed that the Judgment appealed from be amended so as to con- 
demn the suceession of Briscoe to pay to plaintiffs the sum of seven 
hundred dollars, with five per cent. interest from January Ist, 172 
and the same sum with like interest for each suceeedine vear. ond 


the further sum of ten thousand dollars and costs of the suit. and 


arery 
‘ 
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that in all other respeet, including th 
judgment, the same 
pav costs of this cL pvp al, 


In this Ciuse Mr Justice Manning rey 


(>.> Opinion on Reh 


Supreme Court of the St 
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Q)n rehearin 


Mr. Justice Fenner pronounced the o 
in the words and figures following, to 


The plaintitl Is Annie MI. \1 drews 


Upshur, and her son and only child, im 
The de fe bedi lth \l: ary is thre Chili lless W 


hel code fendants are his legal il is 


— 


? ? 
+ . * 7 » 
The aclloll Is based upon me TOLlow 


STATE OF LOUISIANA, | 


Parish of Tensa 


James Andre \\ 
to 
Annie M. Andrews 
Know all men by these presents tl 
parish and State, do nominate, cons! 
Briscoe, also Ol sila prebisil cll) Le, 1 
for me and in my name to pay or ca 


’ 1 >= 
drews the suto of &,00 annual 


ve TOW affirr i)e 7 


, 
DrIscok et als 


ol 


MARY E. BRISCOE, &c. 0 


limitations on said monied 
plaintiffs and appellants to 


. , ae 
ed al CONCUPPING OPTION, 


Lidiid,. 


ate of Loutstana. 


CLERK Ss OFFICE. 
mLEANS. Jlarch 16th. 1SS5. 


tx O13 


oh and deeree of the court 


— 
— 


now the widow of John B. 
ww of age, Is coplaintifl 


— 


idow of Wim. J. Briscoe. and 


ing written Instrument 


- Donation. 


iat I, James Andrews, of said 
itute, and appoint William J. 


ny true and lawtul ittorney, 
be paid to Annie \l Ams 


iv, sald amount to be paid at 


tpt) Lhe counting-house ol sOIne COTMIMISslon Inerchauntl or at some 


bat KIN -House bh) thie C1L\ of Ne 
S17. } 
named and specitied weiore the aay 


Driscoe and the Sill Anu \l. 


and restrictions herelpatter enumerate 


’ 


T 
Fr 4 
PstailMcius Oo 


' 
’ 
i 


Cnc. said COptrgil itl 


, . 


be regularly rac , as above set forth. 
the said William J. Briscoe, of the gen 
Annie M. 
with the charactet and bearing of a di 
The said William J. Briscoe, being 


po tment atid trust and binds himself 


‘ hit 


vl Lhe Silliit according to lts true lh 


according 


w Orleans, In equal quarterly 


ission or banking house to be 
of payment to the said W. J. 
Andrews, subje 


‘t to the conditions 

d. viz: The 

to the diseretion of 
. ! : 

eral good conduct of the said 


’ 


prea Mmichtis are to 


ndrews, Wilich COndUCcL Inust, In all respects col port 


screet, prudent female 
here present, aucCceprs this ay 
to carry out thie provisions 


and meaning; and | do fur- 
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ther constitute and appoint the said William J. Briscoe my attor- 
ney-iIn-fact, to have and receive the sum of SLO.000, to be held by him 
for the benefit of the said Annie M. Andrews, subject to the condi- 
tions hereinafter enumerated, viz: 

[t is understood that the annual payments of S700, as above se- 
cured, shall be considered as Interest upon said amouut of ten thou- 
sand dollars, and, first, it is provided that, in case the said Annie 
M. Andrews shall hereafter marry and leave issue, this amount of 
$10,000 shall remain invested, as heretofore, tn the hands of the said 

William: J. Briscoe, and the interest shall continue to be paid 
G7 as heretofore mentioned ' ana, In case ol the death of the said 

Annie M. Andrews, such children, legal issue of her, shall 
become poss ssed of the above amount of S1LO,0Q00 unconditionally, 
in full possession, to be paid by the said Wilham J. Briscoe; see- 
ond, it is provided that In case of my death occurring before that 
of the said Annia the above amount of $10,000 shall be placed un- 
conditionally in her hands by the said William J. Driscoe, pro- 
vided only she shall have no legal issue, In case, however, she 
shall at the time of my death have a ehild or children, legal issue 
of her body, then the provision heretofore enumerated shall be 
strictly adhered to; and, third, it is provided that in case at the 
death of the said Annie without legal issue of her body surviving, 
then the above sum of S10,000 shall revert to me, my heirs or as- 
SIvlis. 

Thus done and signed at St. Joseph,in said parish and State, this 
25th January, 1857, in presence of Geo. W. Williams and Edgar D. 
larrar, competent witnesses. 

JAMES ANDREWS. 

G. W. WILLIAMS. 

KE. D. FARRAR. , 


And now to these presents also comes W. J. Briscoe, who accepts 
this mandate in all its clauses and binds himself to faithfally carry 
the same Into effect, and, the more effectually to secure the faithful 
pr riormance of the Saie, he also binds himself as surety for the sald 
James Andrews that the within mandate and all the stipulations 

therein contained shall be well and faithfully executed, and 
6S that the same shall be complied with in all its clauses. 
Thus done and signed at St. Joseph, ou the 26th day 
of January, }So7, in the presence of G. W. Williams and Edgar D. 
barrar. 
W. J. BRISCOE. 

Witnesses : 

G. VW. WILLIAMS. 
LE. D. FARRAR. 


At the same time and place also came the said Annie M. Andrews, 
who hereby declares that she accepts the above in all its parts and 
clauses, raullfying and accepting the appointment of the said William 
J. Briscoe as her trustee and binding herself to contirm and abide 
by the above mandate in all its provisions. 
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Thus done & signed at St. 
1So7, in the presence of George W. Wil 
W itnesses : 

G. W. WILLIAMS. 

bk. D. FARRAR. 


The objects of this action are: 
or succession of Briscoe : Lo annul 
the Mound plantation, and to lave iil 


'} 
tiit 


’ 
' 
. 


. . _ . on “on 
fARY E. BRISCOE, &C. 


Joseph, On} the ?6Oth day of January, 


liams and Edgar D. Farrar. 


ANNIE M. ANDREWS. 


‘er judgment against the heirs 
Lidice at id sme Mrs. Briscoe Lo 


} . 
piahntalion Gecialre di lo bye long 


ee 


} 


to the succession of Dbriscoe, and to be subject to the satisfaction of 
the claim of plaintiffs. 

Various dele bses are lhl Pps fam Lgyst ¢ thers. a piea } Drisco 's 

discharge in bankruptes 
Oo Since the rendition of « orig nal Op lT1an and decree 
herein the Supreme Court of ie United States has rendered 
its decision in the ease of Hennequil (Clews, reported in 111 U.S 
Reports, }?. OS, Which has altered clusions as to the etlect of 
the discharge in bankruptey 

Since the adoption of thi | cl IS67 the State courts 
and the inferior ede ral courts \ ! livided byron Liie qu stion 
as to the eflect and true meaning section of said aet, which 
declares that “no debt created by the fraud or embezzlement of the 
bankrupt, or by his defaleation as a public officer, or while acting 
i any othe r hduchars charact F. ) ils bhea ‘4 d uae! this act.” 

, A similar clause in the earlie kKrapt act of IS41, though 
couched in different verbiage, has en construed to apply only to 
teclinical trusts, such as those of | ilicers, executors, admin- 
Istrators, guardians, and irus 8. » Include thr DEED pride 
trusts resulting from the relath ( =, Tui rs, COMMISSION Mier- 
chants, ete. Chapman lors 2 How., 202 

Some courts have taken VIE ie same limitations were 
applicable to the terms i} id é ! is tiseul nthe 2c of 

| ls67, while others, including this. ave held that the language 

of the latter act. be vy ved thot ler terms. em- 
70 braced agents, factors, « : sons acting Ina iduclary 
character > within the mi f the law 

‘This vexed questiol mas hevel definitely and authori- 
tatively settied b>) the Supreme | the UL nited States in thre 
recent deeision referred to, wi is thie sense of ¢ lapmMan vs 
Forsyth. hat the terms ol Ca rusts 

Thus the decisions of this cou e cases of Benning vs. Bleak- 
ley, 2eth A., 2Zo7,and Desobes | A. 80%, besides others, have 
been overruled by the ss prem ‘ Live ted States, and the 
question bn lige pPUPer Federa ‘ i ce rth ad pet Lire View 
of the latter tribunal! 

We are now satistied t! : | r former jurisprudence, 
we gave too much We elit t e ugeneyv declared In the instrument 
upon which this suit was broug ith nar thie estion of Bris- 
coe’s fiduciary character, Whereas er tl ecision first referred t 
it is entitled to no welghit what 
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subsequent judgment at the date of their suit; but here the transfer, 
to Mrs. Briscoe took place after the discharge In bankruptey, at a 
time when the debts here sued on were barred and without revival 

| held in the case of Seott vs. 


Castelman, decided this day, the heirs were estopped from attacking 


: 
cf 
Vrs. Briscoe’s title in their own right. We cannot admit that. by 


- 
-_— 


siinplv omitting ce 


ead the discharge of their ancestor, they can 
turn loose Upon Virs. Bristow the creditors of th 
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" , , ° ’ 4 
debts were barred at the time \\ t*]} = hae acquired her title. \Irs. 
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red dollars, with five per cent. interest from January Ist, 
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pay costs Of toils appeal, 

li Supreme Court of the State of Leuisiana 
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is >No. 9105. 
Mary E. Brtscor et als. } 


By Mr. Justice Mannina 


“Y ry 4 +} , och y ort — ‘qs .»> " 

As the organ of the court in Desobry rs. Tete, 31 A., S19, after re- 
citing the conflicting decisions of the State and U.S. eireuit courts 
! _ " = i 5 ; si } ) sini , ' . . 

Upon Lie lhnterpreta mh or the OANKI Lpot acl touching the ‘mischaree 


of fiduciary obligations, | said: “ The words ‘while acting in a 
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fiduciary capacity, emploved it) the act of] ISt,. Will be eonstrued 
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in each State with reference to its own legislation,and the present 
contrariety of opinion will « less continue until a deetsion of the 
U.S. Supreme Court shall have definitely settled their interpreta- 


mn 
a 
— 
i 


tion.” 
Sines the first opinion in this case was re ndered, It} May of last 
vear, that court has definitely settled thr Interpretation of those 
words in the decision eited in the opinion just read. It is a Federal 
question and ace prt the determination of it as binding 
But I have not the shadow of a dou rat the scheme for 1» | icing 


’ ; . 
er Tsco Wiis CODCOCLE and 


_— | 7 . | 
is carried out as detailed in theopinion | read on the tirst hear- 
. . * ’ ) ‘ | : , 
ing of this case. and | can only deplore that the arm of the 
law, which ougtit to he strong enough to shatter such schemes, is 
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made poweriess by tin shi id «6oLthus nterposed or thiell protection 
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re ee e% , ° j , . 
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rei : : 5 | | s+ . ] , ie ‘ . sy 
Phe petition of \lrs Annie | I id James \ pshur, plain- 


tiffs in a certain suit latelv tried and cretermined on ippeal in the 
honorable supreme court in the State of Lousiana, entitled Mrs. 
Annie M. Upshur ef a/. vs. Mrs. Marv E. Briscoe ef al, No. 2108, 


wherein Marv E. Briscoe. widow. and Mrs. Bettv Seott and G. Car- 
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against the defendant heirs and legal representatives and against 
ow of William J. Briscoe, deceased, in the Oth 
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widow, fraudulent assign, who 
her said plea 


bankrupt Act oy your honor- 


an ne 
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ikruptey is personal to the 
por ™ ¢ retsative =. ana does not 


ersotiat of mivy more avall 
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he fraudulent eonvey 


nent of the supreme court 
ISSO. and thata writ of 
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Mirs. ANNIE M. Upsaur 
i's ~No. 9108 
Mrs. Mary E. Briscoe ef al. J 


} 
i 


Know all men by these presents that we, Mrs. Annie M. Upshur 
and James A. Upshur, as principals, and William C. Young, as 
surety, are held and firmly bound unto Mrs. Mary E Briscoe, Mrs. 
Mlizabeth Andrews and Thomas P. Clinton, her husbandt; Mrs. 
Frances Andrews and Dunean Chamberlain, her husband, and Mrs. 
Betty Seott and G. ©. Goldman, her husband, in the full and just 
sum of five hundred dollars, to bi pall to the said obligors, their 
attorneys, administrators, or assigns, and which payviment, Well and 
truly tu be made, we bind ourselves, our heirs, executors, and admin- 
Istrators, jointly and severally, by these presents 7 

Sealed with our seals and dated this 6th day of January, 1887. 

Whereas lately, at term of the supreme court of Loulsiana, in a 
Sull dep nding 1h) sald court between the OUIIYOrs, as plaintiffs, and 
the obligees, as defendants, judgment was rendered against sald 


Obligors, and the sald Oobilyors having obtained a Writ Ol 


*? 


St) error and tite la COP Liereol in the Cit rks ottiee ol said COUTL 
to reverse the yudgune nt in the atores Lid sult, and a Citutlion 
directed to the said obligees, citing and admonishing them to be and 
appear at a Supreme | ourt of the United States to be holden at 
\\ ashilneton Lire second Monday QO] Oetobe r HEX: 
Now. the Conditpon of thie eboOve obligath ii JS such that if the 
said plaintiffs shail prosecute their writ to effect and shall answer 
“ill data sund costs if thev ldli to Nake Lhelr Dilea roo a then the 


above obligation to be void: else to remain in full foree and virtue. 


‘ 


(Signed) Mrs. ANNIE M. UPSHUR., 
Per WADE RK. YOUNG, Att'y 
Ww C YOUNG 


vered In presence of— 
» WEINTER 


(Signed) <A. | 
, L. Fk. BROWN 


} 


Approved, but not to Op rate as a supersedeas 
(Signed) M. It \\ AITE. 
Chie f Justice [’ » 


STATE OF LOUISIANA, | 


Parish of Tensas. | 


lL fore lle, the und ned auth Iriiy, 1) rsonally Cute and cl} ?- 


CrTsig * 
appeared Wi liatn Young, wlio, Ly ly DY Phe duly sworn, deposes 


and says that he owns and is possessed of property, rights, and 
eredits which ean be taken in execution over and above his liabili- 
ties and exemptions to an amount exceeding the sum of tive Lun- 
dred dollars 


(Signed) WwW. C. YOUNG. 
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‘orn to and subscribe ‘ore me January 6th, 
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In testimony whereof I have hereunto set my hand and affixed 
the seal of this honorable court. at the 
\I iV, A. D. 1887, and in the 110th Vear 


! : ’ ’ , . 
of the Independence of the United States 


Seal Supreme Courtofthe city of New Orleans, this ith day of 


state of Louisiana 


KE. BERMUDEZ, 
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On this eight- day of October, in the vear of our Lord one thou- 
. ! } ; 1) } ° 
sand el7ht hundred an leiahty seven, personaliv appeared lLlarrison ' 
" . . ‘ F 7. 1 ‘ -_ ail ' ‘ 
utiv sheriff, before me, the subseriber, Joseph ( Urry, 
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HARRISON STEWART, 
N/,, var / PSVES Parish. Louisiana. 
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Sworn to WY subscribe d WCLIOTre THI? Lills Lil 


eal of the Clerk of the Parish 
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(Clerk Y Dist. Court. Tensas Par., La 


Qh | endorsed :| Supreme Court U. S ISS (/, Octobe r term. 


No. 1118. Annie M. Upshur & al, pl’tfs in error, vs. Ann 
Eliza Rhoads, adm’x, &e. Citation 


Stamped : | Office Supreme Court i. = Filed QOet. 11, 1887. 
James LI. Vleck hnhney, clerk. 
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Endorsed on cover: Louisiana supreme court. No. 146 
M. Upshurand James A. Upshur, plaintiffs in error, vs. Mary E 
Briscoe, widow: Mrs. Betty Scott and G. Carneal Goldman, her linus 
band: Mrs. Elizabeth Andrews and Thomas DP. Clinton, her husband. 
and Mrs. Frances Andrews and Duncan Chamberlain, her husband 
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No. 146. 


MRS. ANNIE M. UPSHUR, et al.. Plaintitts in Error 


MRS. MARY E. BRISCOE, et al. 


Tn (7 ror he thi, Ni) rede f La of Louisiana, 


BRIEF OF PLAINTIFFS IN ERROR, 


To the Llonorable the Chiet Insti (* and the Associate ues 
tices ot the Supreme Court ot the lL nited States: 


May it please vour honors! This is a writ of error to re- 
verse the judgement ot the Supreme Court of Loutsiana, tor 
the errors assigned. 

First—That the court erred in deeiding that a third per- 
son, fraudulent assign, could plead the discharge of the debtor 
in bankruptcy. 

Second—That the court erred in deciding that an express, 
private, discretionary trust, with a remainder and a reversion, 
was affected by the discharge ot the trustee in bankruptey. 

STATEMENT OF FACTS. 

The plaintifts are the daughter oft lames Andrews and 
her son. 

The detendant. Marvy E. Briscoe. is the widoww of Wil- 
liam J. Briscoe, and her codetendants are his nieces and 
heirs at law. 

The suit is based upon this instrument of trust: 

“ Know all men by these presents, that 1, James Andrews, 
of said parish and State, do nominate, constitute and ap- 
point William J. Briscoe, also of said parish and State, my 
true and lawtul attorney for me and in my name, to pay, or 
cause to be paid, to Annie M. Andrews the sum of 8700 an. 


nually - SAL al Int to be prandc at the counting house of some 
commission nant, or at some banking house in the city 
of New Ort ith egila quarterly installments of S175 
each: said « nission or banking house to be named and 


Spree ified bes rhe diay ()] prc nent to the sald W . Z. Bris- 
coe, and the said Annie Me. Andrews, subject to the condi- 
tions and restrictions hereinatter enumerated, viz: The pay- 
ments are TO be regularly miude as above set torth, according 
to the discretion of the said William J. Briscoe, of the gen- 
eral good conduct of the said Annie M. Andrews, which 


conduct must in all respects comport with the character and 
bearing of a discreet. prudent female. The said William J, 


Briscoe being here present, accepts this appointment and 
trust, and binds himself to carry out the provisions of the 
Saline, according too tts True tent and mieahine. ana [ do tur- 
ther constitute and appoint the said William J. Driscoe my 
attorney in fact. to have and receive the sum of 810,000, to 
be held Dy him tor the benetit of the said Annie \I. Andrews, 
subject to the conditions hereinatter enumerated, VIZ: It Is 
understo d that the annual peck Tha its ol S70), iis above sie 
cured, shall be considered as interest upon the said amount 
of SLO,Q0O0, and tirst Is provided that in case the said 

nn1e \1. Andrews Shia hereatter miaPrey ana have issue, this 
amount of SLO.000. shall remain invested as heretotore in 
the hands of the said William J. Briscoe, and the interest 
shal! eontinue to be sLict iim heretot re mentioned : aid in 
case ot the death of thie suid Annie \l. Andrews, such chil- 
dren, lewal issue of her. shall become possessed ot the above 
amount of S1O,000, unconditionally, in tull possession, to be 
paid by said Wilham J. Briscoe. Second—It is provided 
that in cause of Tih death occurring betore that ot the said 
Annie, the above amount of $10,000 shall be placed uncon- 
ditionally in her hands by the said William J. Briscoe, pro- 
vided only she shall have no legal! issue. In case, however, 
she shall at the time of my death leave a child or children, 
legal Issue Of her body, then the provision, heretotore enu- 
merated, shall be strictly adhered to; and Third—It is pro- 
vided that in the Case ot the death ot the sald Annie M. 
Andrews, without legal issue of her body surviving, the above 
sum of $10,000 shall revert to me, my heirs, or assigns, 

This done and signed at St. Joseph, in said parish and 
State, this 25th of January, 1857, in presence of George W. 
Williams and Edgar D. Farrar, competent witnesses. | 

JAMES ANDREWS. 
G. W. WrrrramMs. 
kK. D. Farrar. 


And now to these presents also comes William J. Briscoe, 
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the Mound plantation. DB) 
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a housekeeper when Briscoe n 
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Gregory conveyed to Mrs. Mary E. Briscoe the plantation, 

and all that was thereon, for the ostensible price of 34,517.83 

cash, and $25,000 credit, extending through five vears. When 

this sale was made there was in Givens uands the sum of 

$9,102.45, net proceeds of the cultivation of that year, which 

was transterred atter the sale to the credit of Mrs. Briscoe. 

The prantation was worke | thereafter in the name of Mrs. 

Briscoe as owner, her husband being her manager or agent. 

Ile died in 1880. a 
This suit was instituted in 188i by the plaintics, Mrs, 

Annie M. Upshur, as ces/u/ que trust, and her son James A, 

Andrews, as remainder man, against the detendants named 

as heirs at law of Briscoe, and against the defendant Mary E. 

Briscoe as traudulent assign. Its object 1. to recover a judg- 

ment tor the S1O.000, and for cach of the unhaid annual in- 

stallments, and to make it effective against the property. 
The detendants plead various defenses, of which it is nee- 

essary to notice only that of bankruptey. This plea was 

tiled by the defendant widow alone. in bar of the suit to re- 

vendicate the property. On the first hearing, in 1884, the 


Supreme Court o* Louisiana decreed that the sales and con- 
veyahces by Which Mildred Gregor received title to the 
Mound plantation, and by which she afterwards conveyed i 


title to Mary E. Brise e, be annulled. cancelled and set aside, 
ana that the property thus conveyed he declared to belong to 
the succession of William J. Briscoe, and to be lable to the 
plaintiffs for the satisfaction of their judgment; and that 
plaintitts have and recover of the suc_ession of said Briscoe 
$700 with five per cent. interest thereon from January Ist, 
1872, and the same sum with same interest from the first of 
January of each suececding vear until paid, and the further 
sum of ten thousand dollars and costs. 

A rehearing was granted, and at the last hearing, in 1885, ’ 
the personal j:dgment against the heirs was allowed to stand, 
because they had tailed to plead the discharge in bankruptey, 
but the widow and fraudulent assign was allowed to avail 
herselt ot the discharge, and the demand tor the revendica- 
tion of the property was rejected. 


ARGUMENT. 


The plaintiffs prosecute the writ to have this judgment re- 
versed, and tor cause of error ASS1ON, 

1. That the plea of the discharge in bankruptey was per- 
sonal to the bankrupt and his representatives, and could not 
avail the detendant widow, fraudulent USsign. 

2. That the instrument on which the suit is based sets out 
an express, private, discretionary trust, with a remainder and 


a reversion, and is excepted trom the operation ot the bank- 
rupt act. 

The first assignment is sustained by the opinion of this 
court’ in the CUuSse ot Moyer Vs. Ld \\ ey, Lae U. S. SOL, in which 
this court decided that the ett ct ot il dis harge in bankruptey 
is personal to the bankrupt, ana does not aval! to release 
others. The Supreme Court of Louisiana attempted to dis- 
tinguish the cases, by saying: ‘The transfer of property 
there attacked took it lace prio to the bankruptey, while that 
here assailed arose aeoenths thereto, so far as Mrs. 
Briscoe is concerned, 

a Judgments had been rel lered agalust the debtor in 
that case subsequently to the bankruptey, although founded 
on debts existing prior to his discharge.” This attempt is 
most untortunate, because the doctrine so broadly, and so 
correctly, stated, that the effect of a discharge in bank- 
ruptey Is personal to the bankrupt, and does not avail to re- 
lease others, is founded on the distinction between personal 
and real exceptions, which has come from the Roman law, 
and has been fully recognized Dy the Supreme Court of Lou- 
islatia. In the case of Serrac 1h | Vs, | throan & Cea. au 
Annual 17. the court decided that the assignee of a bankrup' 
could not intervene in a suit in which the bankrn upt was sued, 
and set up either the latters adjudication or discharge in 
bankruptcy as a ground tor staying proceedings, or in bar of 
the action, because that is il right Perso ‘al ta the bankrupt. 
In the Cuse ot Sallne Vs. salle, “yf Annual UG the court de- 
cided that the discharge in bankruptey of the prineipal 
debtor did hot relense the surety, because the surerty cannot 
Oppose to the creditor exceptions which are personal to the 
debtor. It thus appears that the honorable court, in deciding 
that the plea is personal to the debtor, when the fraudulent 
act 1S prior to ~ao bankruptey, and avails to release others 
when the fraudulent act is subsequent to the bankruptey, has 
not only violated rhe jurispr mlence of this court. and its 
own jurisprudence, but has violated a general principle of ju- 
risprudence which is common to both systems. 

The instrument upon which the action is based sets out an 
express, private discretionary trust, with a remainder and a 
reversion, one of the strictest trusts known to the Knelish 
system, and it would be a want of proper consideration tor 
the learning of this court to argue that such a technical trust 
does not come within the operation of the bankrupt act. 

It is suthecient To quote the wor {= of the eourt in its first 
Opinion. “ It would be difficult to tind a tuller creation of a 
trust than is here in words set out. Briscoe is to pay Ann 
Andrews a fixed sum annually, to produce which a larger 
sum is putin his hands. The payment is not to be made un- 


t) 


conditionally, but only if; Ann’s conduct is discreet and pru- 
dent, and of that Briscoe is to be the judge. His discretion 
alone controls him. If Ann shall marry and have issue, the 
trust continues, and when she dies her issue shall be uncon- 


ditional owners of the tund. and the trust terminates. If 


Andrew ~ lies before his daughter, she becomes unconditional 
owner provided she have na issue, It she have issue. then 
the trust remains as before provided. If Ann die betore her 
father without issue surviving, the money must be returned 
to Andrews or his heirs. The terms used in acts of Congress 
miust be construed in the sense given them in the (‘common 
law. They are framed by common lawyers, have force and 
effeet among and Upon a people miainly eoverned by the com- 
mon law, and are Interpreted by courts that interpret and 
expound that system. Not a moments doubt would be enter- 
tained by them that the word * fiduciary ~ in the bankrupt 
act meant primarily and par excellence such obligation as 
was created by Andrews anl accepted by Briscoe, and there- 
fore the discharge of Briscoe in) bankruptey did not affect 
his liability for the obligation thus assumed by him. His 
own conception of the nature of the debt accords with this, 
since he entered it upon his schedule of debts asa trust.” 

The opinion of this court in the case of Hlennequin vs. 
Clews, 111 U.S. 676, cited and relied on by the Louisiana 
court, ean have no possible bearing on this case, except to re- 
move any doubt which might exist as to the right of the 
plaintiffs to the writ of error, in the case In which the judg- 
ment Is TT Pavor ot Ti.e detendant (ti the plea ot bankruptey. 

A factor entrusted with the goods ot his principal to be 
sold. and il pledgvee having POSSESSION ot the property 
pledged, are not cases of express trusts, and such was all 
that this court decided in that case. 

Sueh a contusion ol things st) distin could only result 
from a profound ignorance of the law of trusts and trust es- 
tates. 

There is a question which 1s not presented by any plea, and 
not passed on by the Supreme Court of Louisiana, which, as 
drowning men eluteh at straws, may be raised in this court. 
[t is the settled jurisprudence of this court that the right to 
bring an action to reecover Property fraudulently conveyed 
before the adjudication ino bankruptey is vesced in the as- 
signee. Mever vs. Dewey, 105 U.S. 301. There is nothing in 
the pledge which ealled tor the sweeping decree, that the sales 
and couvevances by which Mildred Gregory received title to 


the Mound plantation and its appurtenances from the sheriff 


be annulled. The allegation of the petition is * that the sale 
and convevance of the property by Mrs. Mildred Gregory to 
Mrs. Mary E. Briseoe was a fraudulent simulation, contrived 


‘ 


and intended by William J. Briscoe to defraud plaintifts, and 
to deteat the execut'on of the trust contided to him, and that 
the said Mrs. Mary E. Briscoe received the title to the prop- 
erty tor the use of the said William J. Briscoe, who paid the 
price or consideration expressed theretor, and continued in 
the possession ot the property a age }. The prayer ot the 
petition is “that the sale ana conveyance made to Mrs. Mary 
EK. Briscoe by Mrs. Mildred Gregory be declared simulated 
and traudulent, and that the property be de lared to be the 
property ot William J. bris Oe, deceased, and subject to the 
payment ot his at bts. The VN hole theory ot platmtitts: CUuse 
was that the conveyance was made to the wife, interposed 
for the husband's use, to deteat the obligation ot the trust, 
and the court, in its last opinion, correctly tound that the 
transfer of property here assailed was subsequent to the 
bankruptey. llowever that Phin be. the pleading does not 
set out hor rely on the assignment nor on the rmghts vested 
by it in the assign e, nor has the court found the tact that an 
assignee Wis Appointe dl, OP puis d on ahiv sti ly issue, anid the 
question, if it can be raised ter the first time in this court, is 
settled by the decision in Nove r Vs, Ld Wwe, }O):) i. ‘> F bd. 

The several issues of bankruptey, of prescription, and of 
prohibited substitution. Were decided weavers \ io The dle- 
fendants at the first hearing. and the pray rty was declared 
to belong to the suecession of William J. Briscoe, and to be 
hable to the plaintiits tor thie satistas tion cr] the judami rit. A 
rehearing Wis eranted, and aiter a years deliberation the 
court revoked and set aside tts first deer and rejen ted the 
demand for the revendication of the property, for the sole 
reason that the suit against the defendant widow. as traudu- 
lent assign, to recover property transferred subsequently to 
the bankruptey, Wis barred by the discharge. 

It is true that the court said “This dispenses us trom 
the necessity of reviewing our tormer decision on the merits 
of this controversy, and we content ourselves with the re- 
mark that all that was there said may be considered as not 
having been said,” but it is fair to presume that the honor- 
able court, after a years delibe ration, would not have rested 
its decision solely upon the only question of tederal law in 
the Case if it had been able to reverse its findings on the 
other issues, and that such tindings are final. If the case is 
still pending hetore the Su] reme Court otf. Louisiana, await- 
ing the judgment of this court on the federal question pre- 
sented by the record, and to be reheard upon the other issues 
if this court shon!d reverse the judgment on the plea of bank- 
ruptey, this court can exercise no appellate jurisdiction, be- 
cause its jurisdiction by writ of error to the state courts is 
limited to judgments which are final, and can not be extended 


to indgements in cases which are pending tor rehearing. It 
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the other hand, whether there eNX Ts orhe rmiatters WD the 


record actualiv decided by the State court which are sufh- 


ecient to maintain the judgment of that court, notwithstand- 
ing the error ny (Tec pt) the tederal question : 
Murdock vs. Memphis, 87 U.S. 590 
‘This eourt oes ) ] OOK nto thre record tr aay what the 
state court might have decided, but t see what it actually 


decided, ayia if it th} (js t} “iT thie bol rai MNesSsrion Hione 1s Sit- 


heient to dispose of the case, or to require its reversal, if 
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takes jurisdiction. and its judgment is tinal. The State court 
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actually decided <i The other issues adverselv to he detend- 


“ants. and pon the rehearing aid not reverse its cle STON upon 


“ati One of th) =f* TT: {'s. 
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lt 1: respect Ti \ submitted that Thi ISG raised hy the 


question of federal law is of such control Ing character that 
| i | | : 
Its correct decision is necessary to any tinal judgment im the 


case, and that there has been no decision by the State court of 
urn other matter or issue wl el - suthi lent to maintain the 
judgme nt of that court without regard to the tedera! ques- 
tion, and that this court should reverse the judgment ot the 
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State court, and render such judgment here as the State 
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aa | 


j | | ? a 
offer only to take thie notes aft the specified 


io a CO pitgootaal it '\ 
first offered ified L Hot pose Upot thre plaratill the duty aor oly }i- 
mation to comMmunieat! too bis perunne ipo the fact that MeComb was 
rr“ i 
ready and wi ¢ to buy the notes at the sand price at which they 
Were Til ftlered. amounting to three bundred & elohty thousand 
(| 1 ttaee fei 1} if pelatmtill to co nmimunieate that faet in any 
Pibiadit lis perrhi betl Vas hot a Lyn ili OF Tits duty hel beac] 
li is | is tit Vils OLIV Gl Spe il mrchnt to sé | at i 
| | Led pected price i! 7 hot ah aewent to vel the best Dorie 
, 
hee Ll obtain fo this charee thus given by the court, as 
, 
is tO Cnelh Dl position Contamed Lhrereiti, th mderemlant aqui 
f (j 
od th iso chia ry 1 thre yon thasat thee pores IL STLIT Was Drop. 
es £ Ee i } ’ | waa ~| sihlel rank \\ id= meth i= itl I Li btyeui, A 
Libel [ yas HOU | SscirVv cep sti bettas is Lrtistee » th Ee rere iis 
well as eneh proposition therem contaimmed, the defendant dulv ex (= 
' 
Cepted 
. The court also charged the jury that the court felt bound to 
refuse the chara Which defendant lad asked to th eflect that 
if all the evidenee was beli-ved by the jury, their verdiet slould by 
rendered rodelendant Such a charge as that, Wheh ask Hy 7 
rehiedianat, 4 | mybiN PDropePriv GIVelL Wied there Was a Wahl ot 
it bie Ol e' bence stlstallilng Pi sivatill Ss Cause lo th 5 ely rye _ 
ell as to each proposition contained therem, the defendant daly 
CNC 
lL The court also charged the jury that, as the plarntul was a sp at 
avent tos the notes at a specified price, if the plarmtitl made 
Boe \ notes to said \be omb at the speek Lo peries ric 
Nc I PWits ready bie Wiillhie to comply with that Sie abled Was 
pris nted by Pp Dardelebem’s sale of the notes to Ensles ‘ 
ie ey till was entitled to recover in this suit the compen 
Llool) Wo Tein meen promised Tor nbakine “UCL sill bw 
this ge, as Well as to each proposition therein contaied, thi 
defendant duly exeepted 
Phe defendant, in writing, duly requested the court to give th PA 
PoLiow r chiara ? 
Lt) i+ = Ve ot Promise to pray ryteatent tl} ten thousand 
: ; 
doijlars eved in the complaint, Was made by De Bardeleben ter 
[ tis | i i tit Lt] \\ bt is \\ rt ' iis irtistec Or AS Hill I LV! Lt i| aba 
if promise to pay t piaimtill ten thousand dollars, allewed tia pf 
| ca) moibhit, Was hever aa rf bby I LliK \\V Teeny mbii thie 1h th ped) 
state of facts thi irv should find a verdict for the defendant, 
\\ » |- bed tbbitbisi Pa roof said rank Wadsworth 
Phe cou fused tos ve this charge thus requested by defendant 
nd to this refusal the lendant duly excepted 
Phe defendant. rn writing. also duly request | the eourt to ev 
| ic. r\\ u cf ere 
2 The sinele eon n the complatnt in this ease all is thre | 
bertbidedal no ot plarntils right to reeover an express promise by 
Prank LL. Wadsworth to pay plainti® ten thousand dollars, as is 
biore TULIN shhown iti thasat complaint : ana Unless Trom the evid lice 
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ADAMS. “ 
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i al 
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thie jury are satisfied that . Lid Frank Wadsworth made sf 
be promise as alleged in the complaint, the jurv should fin 
lict for the defendant 


Verde ; 
, } } 
Dhie eourt rejiised LoOalve this cliat ri tiitis requested | 
2 ’ ’ 
ane Lo Tiils rettpssi| Tine cleele redsvnyt tj ii \ excepted 
’ 
pate . : . 
lhe defendant, in writing, also duly requested the court to give the 
. ’ : 

fo iia seal If tl mane i of: Ce 
PMiiOWl he Chiaree r tie PTV teetid-\ it] . «, Lis Veraicl 
. * . ' _ : ‘ . se 
sSHiaulidd De rendered for the deletdatnl lhe court refused to give 
, , , , , , 
,} ; ty : 7 ; | . 
his charge thus requested, and to this refusal the defendant duly 

; ’ ] " i ] ; ; . ] . ; ‘ ] " ‘ | | ’ sf ’ 
CACET tt] byied Uhh ‘Et at hilt) ag | e ~~ — fils i} i ri cy epi? 2 
;?, i . I ’ ; . @s ’ * >) i + | ’ oe . rel 
hi ©) Pr Cou yd rh aL rm sSlne is sive Scuiea, able 
ati We 1 tN thie Pelrts tide i pire [ =i i ( rt j . 4 ure iis | ‘ defend 

, , 

whts Oil of exneeptions, and is made part ol the record this Octobe 
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ipreme Court, the 27th day of November, in the vear of our 
| isand clotit hunere land eighty-six. 

A. W. McCULLOUGH., 

Clerk of the Circuit Conrt of the United States for the 


t t . ¥ , 
‘ ‘; tj Divi fala fil hy Northe "a District al Alabama 


. 


roatton - of record of the within-named defendant in 


+ \ i . } | . e* rt 
ait \ itis, a Hereov, as SUCH atoorhneyvs, accept (Fe 
: poe ool “ete et 
.\ Wi rool Viblel) thas DbeeTL GUILIN issued and 
ted. wit ny thereof, for said defendant in error. in thi 
; " ; , a 


he elerk of the said ¢ireuit court mentioned in the said 


SMITH & BRADFORD, 


, . , 
j , + wats nat 
| f y- Jo Detendant aL error. 


reed: Theorde Adams vs. William D. Wadsworth. as adminis- 


f Frank L. Wadsworth. - The within writ of error duly ts- 
iS We isa copy thereof for said Theodore Adams, was this 
1 & deposited in mv oftlice, this Nov. 27. 1SS6 A. W. Me- 
oh. clerk of the cireuit court of the United States for the 
n division of the northern district of Ala. A -true copy 


f if ii 
: — . , ; 
+ ‘ ’ ’ " ? : ‘ \ : , 
} el fe ft America to Heodore Adams Crreeting 
" } ‘ ; . ’ ') " } a ‘ excl . ‘ ** | “a. FT 
if Lit eit (a «tiift| MLTPPOTIISTICGd Li rt chiata appeal af il .* 
{ s acd . ‘ , ; A fis f ; | = can ' VWs i Trier? '} ? 
i ()j Lif pieced ithe, (>) ise hte) cil cESGPLEALL LOL Ol 


' - ' 
\| bbe | (eetober } CXL, pursuadll to ua writol error hied 
+} ; ‘ , . ’ } | ’ ’ ll ‘“ f .) f | ; t| 
‘ r | 26 Ci i COUT ()] Lia Niied . auctCs 10 he 


NW division of thie horthern district ol Alabama, wheremn 


\ } ] i . a" an } 
ith) |) Vadsw lin, us adindbhiistrator of the estate ol rank l 


. } ! 
. | . ‘ . ‘ 

i - i = | bldellii th error ahd Vou are delendant in 

| . ' ; ’ ; 

ot a \ i> | , @eecen ie Wii Lile Pagar te dl rendered 

} , 
f . § Crp i> i the sald writ ot erro biel 

~ | i } ' { ‘ } } 1; Wily spree \ blastic should 1) . 
, . , . 

e Puartles li rae Le fil Wiiledi TUerereinne nt Was rendered 

+ , 
) rt whilst t ltonorable John Bruce, judge of thi 


‘ = } ~ 4 i ‘ i ; | iy an 4 Eby Fe | court 
’ | 
== | | ] i ) pd) a , afgk' t?j thir CITCcult eourt ()i 
ted) States ior the Tortherts aistrict of Alabatua, tlils 24 day 
r,in the vear of our Lord one thousand eight hundred 
JOHN BRUCK, Juda 
| Servic 


“er ee : ; . . , 
Yrattornevs of record of the wi ly hn-hnamed defendant li 
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) } tc 
mica) alia 


>) iciivered Ih presence Oi-— 


Wi | pias Lf ‘> pen rel } thie withun named Theodore 


Yadams, tl ba | error, ao herebvyv, as such attorneys, @X press 
1! ae | Co WI 1 Writ of error bold Is vood XW sutlicient 
; | ’ ’ 
\ ’ “rey 
, 


<VMEITH & BRADFORD 
At'y- for Deft. in Error 
) rsemen he wv it ‘ror. bond was filed 
1) 1 mv oltice this November: 27, 1886. A. W. MeCullough, 
CicTK OT the cireull ol thre | hited States for the southern 


’ + . 
; ‘ : 4 ; ; ’ ,*) ' 7 ’ ? ’ | ‘ ‘} ? ors a: ¥ 
(Li NV isif {)j L iit i | bit] . Sz strict ‘)i Vlabama A irue COPS x ‘ 


aA. ew. meet cy rk GF UH eCiIreul Court if the United 
States of Ann ind for said distriet, do hereby eertifv that the 
iba Ine isa true, f ind complete transeript of thi 
pore Tt said Pacreements of Counsel tn the case ol 
Pheodore Adams Wim. D. Wadsworth, adim’r of Frank L. Wads- 
worth is furl as the same does appear of record lth OnVV ofhee, nnd 


| hereto attach the on ripal wi tot error in said cause 

ln testimony whereot [ have hereunto 
1] i} subseribed mv name and attixed the seal of 
S.,50u. D N.Doof said court, at office, in the citv of THunts- 


Ala \ lle. i! said district, this = dav ot Mareh. 


1. W. MeCULLOUGH, 


f f . ti iy [’ ‘S f preudt f Oil f 


() were STATES OF AMERICA 
! > } ’ } } } ° 
ar Cs lilt tt) ec? States Lid honorabl the judves of 
e! ~*~ 
4] ; ] | ; ] ‘ ‘ 4 | | : ° . . 
ecireulit cou i States tor the southern division of] 
t} , " j . t» »7 \ { ’ * . ‘ 
i ‘ i i teh ‘i isl li ' ‘ * 
’> . . | : : } } . ; ? . ‘ ’ ° 
, ’ » > ry ’ \ , 5 
Decause Thy at CeoPred Alla Proceed (vs ims iso 1D) thie rendition of 
, ) | ’ , : ’ 
i ' ; ’ " ; ‘ e " + os " | . .* 
Lhe Purana Ol il yp L Which Is lihesalad erreuit court, before vou, 


Moa suit between Theodore Adame i William D. Wadsworth, as 


administrator of the estate « I hk Wadswort! egy ased (which 
judgment was rendered whilst the Hlonorable Joho Bruee, judge of 
the cists urt of the | States for tl] thern distriet of 
Alabama was presiding Inand holding said iit court) a mant- 


test error hath happened. to the ereat dam of the said William 
ID), Wadsworth, as administrator of the estate of Frank L. Wads- 


a ea Mai 


ee ern te 


justice dene to the parties aforesal 
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worth, deceased, as by his complaint appears, we, being willing that 
error, if any hath been, should be duly corrected and full and speedy 

Lin this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinetly 


and openly; you send the record and proceedings aforesaid, with all 
things coneerning the same, to the Supreme Court of the United 


Sstutes, tovethi r with this Writ, SO that Vo have the same at Wash- 
Ineton on the second Monday of Oetober ni vt. In the said supreme 
Court to be then and there held, that, the record and proceedings 
ected, the said Sapreme Court may cause further 


7 
according 


— 


af nd | , 
agioresald Delng ns 
i] 
] 


} 
¢) by, clalye tiie 


! 
7 
‘eln to correct that error what of right cine 


, 


’ 
' 
‘ 
} 
boone 


to the laws and customs of the United States should be « 


Witness the Hlonorable Morrison R. Waite. 

Seal Cireuit Court | Chief Justice of the said Supreme Court, the 
S.,Sou. Div.. N. D 27th dav of November. in the vear of our 
of Am * Lord one thousand eight hundred and eightv- 


Allowed by— 
JOHN BRUCE, J 


Pes ee i i i : oe 
>] | tendorsed:| Theodore Adams +. William D. Wadsworth, as 
adu.tnistrator of Frank L. Wadsworth. The within writ of 
. } 1 ’ ' 
error duly issued, as well as a copy thereof for said Theodore Adams, 
vals this day ied Ww iT POs ri iby tlie thy ~ Nove ry bey aa, PSSt. 
A. W. MeCollou ler! f the en L 4 rt { the Lnmited States 
for the southern division of the northern district of Alabama.  Re- 
? > 
‘ 


Cored dp} lainal | 


service of tlie within writ of erro is b> 

] +7 ] “ith ‘ " +} ’ i ? , : I ‘ ee ? '% , , 

deposited. with a copy thereof for said defendant in error. in the 
‘ } ? " } | ‘ — , ssf ‘+ ‘| 

otlice of the clerk of the said e:reu nul nentioned in the said 


writ of error, November 27th, 1SS6 
SMETH, BRADFORD, 
j \) J) , 7 ry T fey ar 


le rypdorsed No. 2S Theodore Adams Win. DD. Wadsworth, 


i i ' } on 
adm. O} rank [ Wadsworth 

Endorsed on cover: N. Alabama ©C.C. U.S. No. 152.) William 

D>. Wadsworth, as administrator of 1 estate of Frank L. Wads- 

worth, deceased, plaintiff in errot Pheodore Adams. Filed Octo 


ber 7. 1SS7 


¥ 


Hun the Supreme Court of the Anited States. 


WMibLsAM OF WADSWO) 
\ \} wei ER VV EOOe ; 
FRANK L. WADSWORTH 
a tu I - 7 : 


PH ROO VDAMS 


DRIPF FOR PI iPr IN BRROR 


2 hae ViooRa, 8 N\ 


Hun the Supreme Court of the United States. 


Q(keronrern Trerw. PSO, 


WILLIAM D. WADSWORTH, 
ASSADMINISTRATOR OF THLE ESTATE OF 
PRANK L. WADSWORTH, deceased. 


PLAINTIFF IN Error. 


THEODORE ADAMS, 


In error to the Cireuit Court of the United States ter 
t hae Nortle rh Distriet of \labamea. 


STATE Mews COP THF. CASI 


Qh the Ist day of October ISS6, a juelorment Wis Fell- 
dered ni thie verdict of j Die wee i favor of ‘Theodore 
Adams, against Willian, D. Wadsworth as the administrator 


of. Frank LL. Wadsworth. deceased. for STZ 800.00, besides 


qaosts, “*Ter Lie levied on the lanes erred fenrmemieuts, romnds nel 


chattels. f ial choses nT ohio coy tive ~sitel e=mtrite oft rank 


- Wadsworth, li cause i for the satisfaction of this jucdy- 


brent. 


The suit was brought agvames-t Frank L. Wadsworth. who 


chicdd atte! the service of Tiles =thbertiaelis nel complaint, and 


was. by consent of counsel. revived as against the plccinti tl 


im errer, rredes il stipulation viinteh Wiis lilee| ned mide 


7 of the me cord the ectlise, The stipulation Is =«'T 


forth on pretare 7, of the reeord reel et 


oses aus follows: “If 


this cause is one that enmmot tbe sived agamst the admin- 


istrator of the defendant (he) ts not to bn prejudiced by 


this mvrecmenht thasat if ~hall bye ie vived.” 


The aetion i based on an alleged sereement made 


and entered tute between the DAL Theodore Adame, 


and the defendant. Frank LL. Wadsworth, on the Lith of 


March. ISS83. tor the breneh of wireh damawes are claimed. 
In the complaint, if Is allewed’ that Aclome. il the brs tsnnnee 


ana request of Frank I. Wadsworth, promised litres thet 


he would endeavor nial THLE rtrke ch tireel f prtire bream i of 


five Promissory notes of the taee value of one-hundred 
those slollars eneh, hye li] sna ar\\ nea Li Wadsworth, senna 
mince bby the Pratt Coaland Coke Company, a corporation, 
and pavable to Prank TL. Wadsworth, or bearer, ‘Said 
pureliase r, to iY feounnnel ly the plamtitl its ntoresatd, etN 
to take said notes at adiseount of cight per cent per annum 
and was te pay the defendant theretor in coh. snl the «ce 
fondant promised to pay the plamttl the sam ot ten then 
sand collars fo fave said notes discounted as atoresnid, and 
the plarnctitl Wil CULL POW reel I the le te TANT Ter Tae votiaite 
‘I <nle of stil Hotes ata cdliscount of erolht |" roceontity tts 
sforesatd, and ase vit poe pation tor making such sale, the 
defendant promised as ateresard te prea thre planmtitt scitel 
stim of ten thousand dollars.’ 

The bore eh oft this mevrecment I~ tllewed tor bi the refusal 
of Wadsworth to pect S1LO.000 to Adams, “Tor negotiating 
the said xaleto said MeComb.” 

The } rlormianee of lis prune oft tha nevrecment os tiated 
ly Adams, in lis complaint, us tollows: “on, te wit: the 
PSth of Mareh. PSs3, the | cnitit? for and on behalt of the 
clete ndant. Contracted with J. J. MeComb, of New York. 
for the sale ot sand notes to the said MeComb ata dis- 


OUTIL of eroht yy ro eontilm, nel the =rihel MeComb avreed 


to take said notes at said price in oensh. anmed the plaititl 


for and on behalt of the defendant, agreed to sell to the sate 


Vie ‘Tomb tha sited I ul thre discount aforesaid 


Se 


——<- « 


a 


The tailure of pertormanes, on the part of Wardswerth 
is alleged to be threat Snotiwithstanding wereld agreement 
between the platmtiti, for the defendant, and the said 
MeComhb, on tao Wit. thre heh) dav «ft Mareh, ISS3), 
although the said MeComb, on the said 2th diny of Mareh, 
IS85, offered to pay the defendant the price agreed upon 
tor siti hotes between the plarntitl nie =r MeComb iis 
atoresnid, and the ceftondant still cfuses and neglects fey 
voll ssid netes to said AfeComb under the ierecment 
between tine plcatnatath cinel he(Conmb aforesaid.’ 

The finest surnel thine rie as ter tits colupham Were thie (r¢'li- 
eral issue, and the second plea, te whiel: a demurrer was 
overruled, tlleves the tollowme: “that the whole of the 
chuties of the poleetnatidl fis orecredig. it resprecet Te sited Hotes 
Was Tet faithfully performed by tne: but, on the eontrary, 
the prlaantitt, t= mvent ts rforressned. Wils cults of ufoss 
misconduet as well as fraudulent concealment in withheld- 
ing amd coneenting from his prinetpal the ftaets which 


existed and were known te PI ntittas <ueh agent, that the 


sit J. a. \Ie Comb, Teo Woeeeotnn Cine DD crete i be <reh meet 


leacl eff 


~ 


er 7 toy sell scure notes if oereriil per eat. cliscevuntel 
trom them taee. wes eorly one iHling to hu veri notes 
it enol per cent. cliseount frome them fnaee.’ 

at plen adds to this averment of traudulent comeent- 
nient. the followime allegations of troudulent cdeee pot bern of 
his principal by Adams, and of conmivanee with MeCombh 
in the effort to obtain trom: the defendant still easter terms, 
sine vrenter profits thn tive pure] ise of the five votes, viz.: 
‘med thre plamotitt, with know Leaky of the frets abowe stated, 
aetod Thy penne thee -Hevestion «of -ahl MeComb and tel 
eraphed to the principal an offer of a lamp stm of thre 
lunilree canel fitts threverscariel dollars few thy ~std five notes 
vt anne hiunedred threvtuscsnned mink ecte'ti, with thy prtention 


i/ } f ppack eters ecnaeld 


ie (fii ‘i 


When at thy vers thine: thee pricantitl knew that said VI. 
(Comb wie ready nie willing Te baa the satd motes .at 
eroht pers cont, discount from their trvere : anal thie plamactit? 
avers that by the wrongtul and traudulent effort of thre 
plamtitl chive <tated Te irned ines siniel entise a sale of “itd 
notes at three hinedred cunn fitty thewuscaied dollars, thre 
plammtith orosst\ violated dis duties a- ven} med dost thee 
“ale of the motes.” 

[~se Wills homed (ti eek of these ples, our ples 
are trentioned: im the jyudgane lit Cntr in the euse. as having 


bean ub mitted tt the yury, Di this mone rien] Hiisres its | 


it thy recora, 


ASSIGNMENTS OF ERROR, 


The plaitill i rT) wssivns the Pevdlanyy Ine eros i] 
error upon the record in this cause. 

1. That the Cirenit Court erred in rendering judgment 
wntost William DD. Wadsworth as the administrator of 
rank La. Wadsworth, to be levied of the property of thy 
decedants estate, he having been only a naked trustee of 
the property of the wite and children of De Bardeleben 
for the benetit of whose trust estate, the record ~hows, hy 
Wils aeting. 

2. That the said Cirenit) erred in eIving te the jurs 


‘ 


eneh of the =everul bistructions “(Tt Jao] th in) thre record, ana 
reunnnn toe read respectiy I\ » a ana a crnicl in thr charge t host 
Is met numbered, but was. first eiven to the yury, as the 
Same is sect forth (oti pres 2 | cel oe Oi thie reeord, Ana 
this assignment of error is made, ~eparately, as to ench of 
said instructions given te the jury by the Court. 

3. And the said Cireuit Cour erred in refusing to aive 
t bre charge numbered | whieh Live le temedsant in =r eiitise, 


in \\ ritine, req tested thre Caurt to Eye Ta) thy, pur’ \ 


1 And. m like manner. the plaintifl in error says that 
sand Cirenit Court erred ins its retusal te give to the jury 


the charge numbered 2. whieh leo in) writing. re quested 


the court te give to the pur Lid the plamtil im errer 
tise assivns fer error upon this record. that the Cireutt 


Court retused to rE tiv charge to thre pur which Is set 
forth on page 2 of the record in this cause, and ts net 
numbered, which he. ino writing. re puested the court te 
ive 


> Phat the said Cireuit Court erred in perenattinnge thre 


plaintifl toupswer thr Questia mit te bin as a witness 
tor himself, Ih lis attornes- - follows: Whether while 
itl Dirmiinehan ihe THULE ae Pe TOee ei with 1] 2 1h 
Dardeleben, as the agent of Frank bE. Wadsworth. im rela 
tion to a sale of anv notes of th Pratt Coal and Coke 


Coon pean. 


(6. Phe court erred as ts sthown by the bill of « Leeptions, 


Thi Court vaVve We rele plasther Destritetions fe three pars 
tis te thie Any apoyo tole Ter Tite ¢ lene ity Thre’ Ctitise, rmedler 
whieh thes conte fired a ver 

Qh the contrary, the eur urped the tumetions of thre 
pur canned deetdedt, thisit Velo ' . rive -prectal rorestal 
oft Ir. - Wadsworth, brie | it ther f onmitted lhe trae 
TT Le 

Traes re, Swartwout. LO Peters. SO. 

lnsurance Co. rsx, Rewlell, 85 TLS a 

ketton ex. Pee Dank, lL] Wheaton 5% 

National Dank rx, Citv Bank, 105 U.S. |). ve 
Stoneker es. Crarrett, 48 Penn. St. 410. 
MeDowell ex. Bank, 20> Ala. S17 

6 \ sr, > ee “Vile: ia “tv es beanl 


rf) Pron. St. th] 


a copiead comp thee Zab pote of the defenmcduanr, 
atte i demurrer toot tind been overruled. sme thre partie 
vent to triad poovmy Po othe evidence offered byw both 
preanide pon oa] ! Yet Phiee © ’ ’ eget Te rietod the 
til tical i] ! rhe helen ' r¢ | ' 

It is: prlen cyt tae (Titiertit ! f peiceinat in 
A tibet biamtitseed das «| ot ; thie ' erlang if 
Chiat relation liseed or < teal 7 f Oo - propre 
Pivee Poe dat aot Ghee dhefeone nit sf reemerptped three « pire Vitti Vie 
Comb. af eho oeoniraet bad ever been tide, 

Prather 3 Weaitha cs ae. Baa 
7. 2. oo. 2. — oe atts CHipowered tristee. te 
ell the tive pete of SPOO000, belomoeme te the trust 

qostiite hie Ait crn tbe cttveemat ote thie cestira: (pate frist, ‘ena 
could tet Lele ite the gethor i\ Ta) iI. I: 1) Bardeleben, 
ter tuahke Netatis be mvent to sell the aotes to MPeComb. 
Phen os Fees prreven eine \\ ij vorti THIEL ‘ae Dearele 

leben bis neent te et] tive bheote col ta Apepronnit \ Allee te 
the nevent of ine vioody. tar sed threw. ouiy court inferred 
the erentron of both thes aHvedeiles freon bret thisit clicl biel 
even rempatels jit tity stele miferenee, 


Stisctids doped 


. oe ters |). sp eecd. 
(olives Pantt. 3 blow 1» ISN.) 
Lhe sheen ol trtist Vitm Theol dba ¢ Vel bree ITE there Wiis 
mo ev iedenes | ter Of PrerN Estetis, io} powers except the 
Le darne 


declurattons of a 


Peevrede r 


bet. cme bre 


4 


Wits “ASSUMHDe 
wopower over the trust estate im direct contravention of 
Whitt be stated thes Provistons were 

Phe court mferred trom sueh ovidenee that the trustee 
breve tha pr fer ose lI [tie Thtist estate mt on seri ties eqpunal le 
S LOO ’ wok Ltbere 1) Darcdeleby is Wishes to) tse thre 
1) inootiier speculations ee De Bard ns letter 

Vcd Lee ral wid also mterred that Wads 


worth hyena rhysnede ay Peeves ‘ - rent. bre 1h an 
deleben bal mrad: Aslam lils MMil? rer seid tine lherte's 
i fee of 810,000, for whieh Wadsworth had become perse 


lis ; | 
cltiy Lasabyle rey CAPPess perreea rye 


' : ‘. : : 
his pitedonppenat Im Chhe Tull cr cniete terete 
ag ') : Bal + ; ‘ ’ 
. ’ ' sth) 1] Pprerssatnne =Peits fi) isi” ~ ‘ 1} WN } int. «oT tive 
'4 il ; ‘ 2 , } } e | 
evVviciehec Is Worthy «o iLiwiita (eV Pega dpe I= ftisee ST Poe, 
i] t) 7 cComelus) ‘ thyevt f = - ' \«| ? 
j it im iil ‘ he phuade im r\ ‘ ii- 
' 
; ; 
j? w/7i t fi vi) ; aie | \IEe pit? bisa Piperte Ta) 
i ; j 
‘ ; 
a ) rq) i. ree Vite 1), |} ci¢ ; j bbaed ~«'] 11) t¢ ‘ 


) ne qeevtgyt itt i} f ‘ 1} i}f rreriit= «sl thire 
pre Siolis TRive Lorca te | | . are Peres ciryypetbern thoctt 
tcestud qui trust, who ison nterested im the meornme 
hus lawtul authoritv te sell the corpus of the trust estate 
To sUpport such aosale there | tobe positive proof that 
it is warranted by the terms of the trust deed. 

iH. No fvreement Wa coneluded between Adams and 
MeComb tor the sale of these mete 

There is ne evidenee that even temed= te shrew that. 
after ther only interview, on tly rat ny Nlareh, VeComb 
ever notified Vclsim- that bavea teitied 1) tipeeyy peicen tes 
Cutrsap) De Bardeleben inte tak ber Mp LOMO for the motes, 
hee hard taken then at the offer of & pS) Cede 

Lhe prin tf Th Schic’ cot Thre ppete lk Tike Pat | «of \] red 
Vos postponed, fis TO its fhresal Ce praee, rnitil the potcan 


to detraud 1) Barcdeleben Wits Ti brid ra) ThA VE trrled, cerned 
Tite evidien ( docs Phe =i iter the tlsecarringe of 
t dost SCHLOTELO, Adearns htiel Ve comly based cebavediinne § turther 


i 
rap Gav Tap esha Cortes crtpeotnt ive Pree taes ( Dry rive eoogriry, 


Adams’ testimony (record p. Lt and 15) shows that le did 
Peel mare VieComb. or rit) rprale = 1 itty beirey con) Gitta. ity) 


itter thre —7th of Mareh. and ur Vit= Tred **theat VieCon)! =hiad 


‘ 


that if De Bardeleben retused the offer of S350,000 then 
he would take thr notes al 1 Beard leben s proposition.” 

The court will not, in order to help out such a trans- 
action, eraate, by legal intendment, the imferencee that 
Adams afterwards and betore De Bardeleben’s telegram 
of 2Oth Mareh: mninde a tinal avyreement to se ll the notes to 
MeComb. 

7. De Bardeleben, when he suspected the traud. of 
Adams and McComb, promy thy revoked Adams’ agenes 

That was not necessary, but it stlenced all question a- 
tt lis power, alter tliat. cf =e} | the hote- ‘The eaise «yl 
sid ren. Lda oper, we Wall, ate L. Is strongly it pont. 
Punt vs. Rowusmanier, Wheaton, }?. ZZ. 

S, Nose preercate question af ratifiention of Adame’ uwech- 
ey, orof his acts, by De Bardeleben was raised om the 
trial; but he could not imerease Adams’ powers, or ereate 
Un Ae LES in his faver Lys a ratification of bis conduet. 

Marsh vs. Fulton Co. 10 Wall, 676. 

De Bardeleben could? neither borrow ner teke power 
from Wadsworth la) vive to Adams, and lye havc hone of lie 
own to del ite 

%. These notes and the mortgage to secure them were 
choses Inaction, and they were not assignable, while thes 
were in the adverse possession of Frank L. Wadsworth, as 
trustee. Sheldon vs. Sill, S Plow. 441. 

lO. Prank L. Wadsworth had ne personal mterest in 
the trust estate, and his power was, by imtendment of law, 
to administer itvand mot to sell it. 

dJatuidon vs. National ¢ itv Bank, & Blateht, 430. 
(‘urtis vs. Smith. 6 Blatelt. Dd ode 

Ll. This transaction violates the poliey of the law and 
hemher Adams hor Vie eiih have ox right ta Leif 
earried mite etleet. 


The eonmtriae between Adame una Vb ‘omb Phhsu with 


intent to cheat De Bardeleben. or Wadsworth, was se 
inferted with a trandulent prUaeprerme that neither party could 
have entorced it iis auninst thr cvtine g 
The contract cannot bind De Bardeleben, it it cannot he 
entorced 4 HOUT t lis ere mat, cor tN hits mevent, jis sveninst 
WicC'om). (Pre: a a Jac? 020 ow £0 Yu gt &f 
Randall vs. Howard, 2 Black, 585. 
Wardell vs. U. P. Railroad, 1038 U.S., ¢ 


* Jackson vs. Ludeline, 21 How. 616 


, 
Wheeler vs. Sage, 1 Wall, 518. ALerge 


The case of Hume vs The United St: 
Perm, Pata), stutes cloetrines that are fatal to the leval ar 
moral valiclity of the transaction between Adanos sinned 
MeComb. 

Ls}. The tllewed scale Ly \clanis tor Net ‘omb, trented iis 
a transaction by De Bardeleben, has not one element of 
validity, or obligation in law. 

if eulibet le subposed that a sane man would have 
made tor himself such a double or conditional bargain as 
Adams tried to make for De Bardeleben with McComb 

lt Is certain that an meet, Whe atte nipt Ped tomake steh 
ano agreement for his principal was guilty of revved, 

Ilume ex. The UL S Sipe 

Adams’ authoritv. was revoked) betor MeComb had 
made up his mind te give De Bardeleben’s price for the 
notes, 

There was ne niuituality, or cotmerndenee, of intent to sell 


thie holes and avreement te take them 
Qwnigs ex. Hull, & Peters, Vay 4) 
Butler ix Watkins, L:) \\ “all. J. yf), 
[“nited States rs. Peek. TOL, U.S. 64. 
Tavlor es. Insurance Co. 9 How. 390. 


MeComb delaved dis final acceptance of Addams offer 


Tae he bsnl heard whether ay Parcdeleben weotld wece pt 


his offer of SZOUO.Q00 for the notes. 

Adams offered him the notes for SLO L000, It De Bar- 
dele ben had made him the same oft r, and he had replied 
“To will give vou S250.000 easho” and De Bardeleben had 
sail “* 7 decline to aecept vour offer and withdraw mine, 
no trade would have been made, tor MeComb having 
declined fo cece pt, there Wits Dota concurrent assent to the 
siline Proposttlon, 

Ltely rs. Donaldson, Ob UL 5., pp. 44. 
Dore vy va Packwood, 12 How., }. 1s. 
Marsh vs Fulton Co., 10 Wall, 676. 

l4. If the transaction disclosed ino the evidence was 
valid in law, it was the trust estate and not Wadsworth, 
that wes charged with the obligation to prees Adams S10, 
(WM) for selling the five notes: and the jurisdietion ts m 
equity and not at raw, 

Patton ix, VTavlor, 7 Hlow.. }?. 160, 
Duval vs. Craig, 2 Wheaton, p. 56. 

1D. The judgment m this ease holds Wadsworth and 
his estate liable in person for an aet, Which, if it was law- 
ful. only bound the trust estate; and, if it was unlawful, 
Cuubiiet bye chtoreed in this aetion 

lt The frets mm this CUSC, ana the result of thr trial, in) 
fixing | liability ona trustee after his death, for an. aet 
that must have been lawtul, if it had any validity, show 
that the jurtsdietion is only in equity, 

17. The testimony admitted by the court, against the 
objection of the defendant (record p. 12 and 13) proved a 
transaction with Frank L. Wadsworth, if it proved any- 
thing, and Adams was net competent under See. 858, Rev. 
Stat. to testits to such taets. | 

Ls. The retusal of fhe’ Court To rly the charge asked DS 


the detendant and the reasons assizned tor sueh refusal. im 


1 | 


charge 3, was misleading and erroneous. The eourt prob- 
ubyls } nusapplied the doctrine 1 [i gil Be ® Chiles. >] Wall, 
ISS, in this ease. That wasa ense of “non suit’ on motion 


of the dle te nclanet. 


POINTs, IN ARGUMENT, FOR THE PLAINTIFF IN| ERROR. 


The mstructions given and those refused by the court. 
to the jury, present the eliet questions raised by exceptions 
to the rulings of the corrt, cn thre trial of this cnuiuse 
| 1. All the evidenee given on trial is set out im the 
recone 

The recore shows these | prerdk the forevomny evicdene 
the court charged the pore thet the ple itp mas a special 
agent, clothed with special power to sell the five notes ata 
price specified by De Bardetebs 

cena thacat tae tive planmtith "Wiis only 
a special agent te sell at a fined ~pecified price, and net 
aun agent te vet the best pride he could obtam.” 

Phy court alse elu 7 the Tur that. as the plaroertt 
Wilts it speek werent te se ll the netes ata ~peeitiod price, 
it tha peleatnntatl enced asale of the fivenotes tosaid MeComb 
at the specified price and MeComb was ready and willing 
tocomply with thie site ane Wiis prevented Ib Le Barce 
leben’s sale of the notes to buanslev, the plamatitl Wits ent! 
thea To recover, in this Silit, The © Hipensation whieh lisved 
been promised fer) making seb sale.” 

These parts of the charge given te the jury assume 
that De Bardeleben was the agent of Frank L. Wads- 
worth te rasikce tive avreement Vv th \«lames, Dy Which he 
Wils raul the a ‘bel avent o ite \\ “l=worth Ti) se i thie 
five Wotes 

Phe chara Cots further snd states thre finding cnt thie 
eourt, beth th preons the law and the taets, that Adams was 


such sprees | avent of koi. Wadsworth. 


Phis finding the fuet- mony Testim that was whel- 
] | | Pha] , m= ] 1 My ™ | , Tite preci re | q’rie 
: 
‘ Violate \\ im \\ I i> } 1] - 1} 1 tine pron thie 
‘ | ‘ 
| ‘ ~ ’? , 14) Prete — ~ 
1 | | ~ +? 
[i- ’ ( a (rele ,.) Lerpe 
° | 
3 Liye ‘ i¢ (> doth Thi i=! : mijarti “precio pre pes 
nik a | oI : , ner ai — : 
“fporwed that \\ aed= Worth dita rething mao WIth creating 
. : , 
it \auas Hever spoke ¢ eu werd to tim about it 


Pies dy ar bearrade bebe: yor dic \\ id- \ reiti. 7 uyaN Walt 


assent to it by werd or wet. 
, | | . 1¢ , 
ay Dardeleben teestitiec: recopad jr. | ’ Pheert fi sade Fi 
j , ‘ ; 4 
eConteaed fai fidagixel (fase peat (is (tee hi ae Ae imi, faite? thier 
, 
Woerelew clhi iti yoo? present ‘fie ait ("ts wroaedt man wictde, fi; 


during / “ pee epeal 
Adame testified (record p. ly cthat he huew LL. Wads- 


(tslis 


worth. but that he necer hadany conversation with him, or 
made any agreement with him, except through De Barde- 
lehen. in relation to said notes” 

‘Thi only evidence that even tended te connect Wads- 
worth with the transaction between Adam-s= and De Barde- 
leben wae this statement of Adams i" cord |? 12), In re- 
spect of sending the five uotes to him at) Philadelphia. 
Ile stated “that De Dardeleben had promised te -end them, 
bout that om prevdnit of tact, Wadsworth was ~tanding nearby 
When De Bardeleben made the promise.” Adams further 
le ~titier!, Oolr CPONs ¢ Seaton, (record |). wi », follows: 

‘The phontul was further asked on cross examination, 
Who promised te pay him STOO) for <elling said notes. 
Mle answered De Bardeleben. Ile was asked if Frank I. 
Wesdsworth wes present when the eontract was mades he 
answered he wes wor, sn aT connection with the stiute- 
ment that De Bardeleben promised tay prs him S1LO.000 


levy selling thre hheotes, thre priaanntitl stitheal thot thie promise 


Was made atthe time De Bardeleben emploved him te sell 
the netes, and that, at that time, Deo Bardeleben told him 
tlacat th ‘hotes were pavable to \W rdswert! and the mort- 
Let Ae by Which tlie ‘Were seeu al Was executed Ta) him: 
that Wadsworth hela satel notes ane biortwage In trust for 
the Wile and children ot by Darel ror li. and thiest thie siile 
of the notes would have te be by Wadsworth as such trus- 


te 


>. On page P2. of the record, is tound the followimg 
statement of Theodore Addams. + De Darel leben then ex- 
plained te the plaintiff that some vears previens he was in 
failing health, smn tint be lisned conveyed all of his perp - 
erty to hrank LL. Wadsworth, in trust. for his (De Bardele- 
ben's) wife and children, with tull Authority. to manage 
and control said) estate, and that the notes of the Pratt 
Coal and Coke Compan for SOO LOO whreh bee a Ue 7 
to have discounted, were pavable to said Frank LL. Wads- 
worth, as trustee for his (De Bardeleben’s) wite and’ echil- 
dren, and the mortvave to sceure the same was exeeuted to 
said Frank L. Wadsworth, as trustee for his, De Bardele- 
hen’s wife and childrs ne and thrcat uz hepa nent hetiveen said 
Lhe Bardelehen and said Adams would haretobhe earried out 
hy said Wredswrorth, ax trustee. tor the wite and children of 
said [De Bard I, hen.” 

1. Adams testified (reeord }?. 14) that on the 27th of 


March, IS83. he sent the tollowing dispateh from New 
York to De Bardeleben: 


New York, VMareh 27, 1883. 
HI. I. De Dardeleben: 


| can sell tive notes, with mortgage, 
for three hundred anal fifty ‘housanad dollars eash, thre 
right of the trustee to <ell and transter, te Ing all rioht. 


Answer. T. Adams. 


\| ire ly 25th fron 


{ 7 ‘es : 
TELL it) Gt teeediiw. that itiie hoW prickinetidl and Stiteti ive 
phaitiel j cheodidend onding Tu Vhitehi tis On words ana 
tj tint tk | i} 


Mr int’ thbie Wer ttt leleuraut ob Voete yeda' . 


T. ADAMS.” 


Ddacat = tae 1), Dicewebedebvens) Chie veunprens tneddiately sent 
the telegratia om the USth of ‘i ie Tralit ntioned hy the plaainn- 
Pith So Cecebatieed cea pot cotter lho. De Bardeleben, reeord 
|’ Pb) ccteel Treretertenrs et out im the plattitl s lf SELON 
reltmine the offer of B&OOj000+ that when he reeetved the 
televram offerimme SOO 00000 ane the said telegram of ZSth 
al Viateh Parag th thie hbk Tbs Wel tov thee sstidd telegram of the 


the ot) Maaredy tee De Bardeleben), was talking to Col. 


oineoehs Puaasdes thee Chneena aU Le Ltevme him tor said 
biaele BONGO: that atterwards, om th rritne of 2Uth 

Niareh INS.) tt received Lite telew? \dams of USth. 
Peer t iN iti Waeeilbee s 4 thane sith aot | i tf} i] hits 1) Darde- 


; } *.> | | 
Tang fare cde fhe stm of SoS: that taving 


2, 


} i ’ ; 
sold the notes before reeei ier «this «ispateh, fhe sent 


A«dam- thie dispatch 1) ord oft \I iraal. it Demy Tite’ sible 


dispatch re terre Ta) hy }? until lil Is testimon and 


— 
— 
- 


whieh int been it retotore set out m the te St LMT vi 
plsaineith.” 

“On cross cxamimaition (reeord “wii ’ | & De Barcde- 
leben testified that the agreement between him and Enoeh 
Ensley in relation to said notes was net in writing; that 
he simply said to Ensley that he could have the netes for 
SSS0,0000, and nels \ <ail he would take them at that 
pr be * thet the notes w » th pros £2707) of BL. Weedla- 
” yrth,. camel rin Littiees- diel Het krow Ww fiere sit Wa [s- 
worth was at that tre, «lick mot knew whether he was in} 


Dirnitowlhamn or mets sted Ly Barclelelen dic rhest deliver 


thr lbertaes fas luasie \ fer -evern| brieetitiis there atter ian . 
Witness, testified that they Aleof Wadsworth, 
andthe if fey »}: (* xrele “hl, if def hui }, rr }? pri te cet 


ne for delis ory a 
o. Agaimst all this APPS cr] undisp ited facets as to the 
proirit Whether Acam + Was the a “vent al Wadsworth, 
as the court stated that be was im the charge te the jury 
there stands the col btetns fuet that Wadsworth wrote the 
following letter te Vilna recanted L 1) 

“March 27, IS85. 


Pr. Apams, Ese.. 


Philadelphia, Pa. 
Dear Sir: 

Hlerewith | hand Vou en losed opinion of Grov. Smith 
with reference to ny dutheritv as trustee, to dispose ot thr 
Hotes ned, Should Vou it Siu stnhN turtle r information, 
please advise Mr. De Bardeleben or myself. 

Very truly vours, 
kL. Wapsworrh, 
Pr, Oe. A. 


lf 


Evidently this letter was written by FF. TH. Armstrong, 
clerk of De Bardeleben, but treating it as Wadsworth’s 
acliission, it Is testified Ly De Bardeleben (record |). iy) 
‘that he (vitness) at plaintiff's request, had W. H. Smith to 
eX Ine the deed at triist aun Lay VIVE oni opinion us to 
whether or not Wadsworth, as trustee, could transter said 
five notes : that on the morning of 27th Mareh he (aeitness) 
sent Wadsiorth to said Wo fq. Sivith forh is apinion in said 
matter and Wadsworth brought said opinion back and 
wrote the letter referred to in the testimony of the piaimtiff 

this was done beeause plaintiff re- 
quested witness to have said opinion of said Gov. W. H. 
Smith, as to whether or not Wadsworth could transfer, as 
trustee, said notes.” 

6. Evidence could scarcely be more conclusive, or less 
controverted, to show that there had not been a transaction 
or 2 conversation or even a proposition, between Adams 
and Wadsworth, out of which the relation of special avent 
and principal could have arisen, 

The eourt, in holding as matter of law and faet, that 
Adams was the special agent of Wadsworth to sell) this 
trust prrenpne rtv, nhitist have had the IMpression that De Bar- 
deleben had such an interest in this trust estate that he 
could appoint Adams as Wadsworth’s agent to dispose of 
it. It he could have done that however, or, if lhe did that, 
it is far trom beme true that he could thus create an agree- 
ment between Wadsworth and Adams without Wadsworth’s 
consent. But, De Bardeleben only had the right to a sup- 
port out of this trust estate and had no right over the cor- 
pus of the trust. See record p. 1S, folio 35. 

De Bardeleben did not convey all his property to Wads- 
worth, trtistee, ae lac ‘thar conveyed DUO seres of lanl 
that he owned, or the eieht or ten natle - of railroad, ar a 


“He turther said on cross exam- 


SciMW mall tlesat he owned. 


ination that a sale of the Prat!’ Coal and Coke Con 

Ole st WIR not hieete erry for /, hx pp ~~ 
So, if the court had the lmipression that Ds Bardeleben 

liseel any rivht crf contro] over the trustee, or the trust ¢s- 

tate, i Was an erroneous impression, 

7 Phe Supreme Court will not indulge the presump- 


Tie that eo shiny id us lists thi power te dispose at the 
‘ 


corpus of a trust estate whieh belongs to others, when he 
only has the right to a support out of its income; or that 
he ean bined the estate. or tire trustee to a sale that - mia 
make, without the consent of th trustee or of those who 
are the equitable owners of the trust estate. 

The power of a trustee. m contemplation oft law, is 
thie power to administer, and not the power to sell the es- 
tate, 

daucdon oR. National City Dank. ~ Pelarte tit. byt) 


Curtis re. Sriith. Fr 1}! ute iat, oda). 


a, The foregomny quotations of | ilixputed frrets trom th 
testimony in this case, also show conelusively that there 
Was ne agreement of any kind between Adams and Wads- 
worth, fer the sale of the five hetes, or fer paving him 
(.\clamis) cbnny “Tilt for tiie vee raotiati moof then sale. 

lt was error to refuse to give the second enarge asked 
by the defendant, in writing, on the trial And it was also 
error to retuse to vIVe ter Tia yur thie first charg asked ty 
the detendant. 

‘Tine first « mree asked Lys thee «be fendant Wits is follows: 

“Tt the jars belmeve the promise to posh pdcvtanti tt ten 
these dollars, allewed i tive complaint, Wils rovsrele by 
De Bardeleben for himself and not for Wadsworth, a- 
trustee or as an braclin ilinal. serie if the Promise le prety 
the plaintiff ten thousand dollars. alleged in the complaint, 
was never made by Frank Wadsworth, then, upon this 
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turned over the transaction to MeComb and De Bardeleben, 
and abandoned any right be had to sellthe notes for 8380,- 
OOO and earn his tee of SLO0090, De Bardelehben prompt 
l\ rejected the offer. Adams’ sale of the notesto MeComb 
jeer SoS OOO, Wits hot to te complete, necording te it~ terms, 
until the effort to defraud De Bardeleben should be. tried 
snc lial fatled. After it fsaale 1F ho nev snle ot the note = Wills 
CVveT attempted, The COUrtT Wis le alimg \\ ith the contract 
for the sale of the notes, in whieh the agreement to detrand 
De Bardeleben was a condition, and not with anew sale 
made after the swindle was detected by De Bardeleben, and 
after Adams was dismissed for his fraud, as De Pardeleben’s 
avent. 

Adams saw MeComb in New York on the 27th Mareh, 
made the only contract with him that he ever made, left 
for Philadelphia the same dav, after sending the new offer 
crf purchase, yy telegraph, te Le Pardeleben, ane lial het 
return to New York until atter March 20th, when De Bar- 
deleben telegraphed him te Philadelphia ; “You are too 
late, have disposed of che notes.” 

That contract contamed two features, 1f Adams has truly 
stated it, viz: a sale of five notes to MeComb tor So80.000: 
and that sale was to be substituted I i sale of them for 
SOOO 000, 1 De Bardeleben could be deceived by the con- 
eealment of the facet that the sale tor S380,000 had been 


mide. 


A This Wills al boli fraud anal COOSDIPACY Te) rob De 
Bardeleben of SBOQ.000 whieh the charge oft the eourt holds 
that lye Is beowuned Ivy, through the act of lis special “vent, 
in the same manner as tf he had condueted the transaction 
1 person. 
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the vecord shows he was aching. 

Answer. —William D. Wadsworth was the lega 


the notes. (Record, pages IS and 1%) It was in evidence 


} owner of 


(page Le} tliat the agreement between Adams and De Dar- 
at leben, the avent of Wadsworth. Wis to he earried out by 
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